ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AMENDING CHAPTER 82 OF THE
CODE OF THE CITY OF MIAMI BEACH, FLORIDA, ENTITLED “PUBLIC
PROPERTY,” BY AMENDING ARTICLE IV, ENTITLED “USES IN
PUBLIC RIGHTS-OF-WAY,” BY REPEALING DIVISION 5, ENTITLED
“SIDEWALK CAFES,” IN ITS ENTIRETY AT THE END OF THE
CURRENT PERMITTING CYCLE SEPTEMBER 30, 2022, BY DELETING
SECTIONS 82-366 THROUGH 82-373, AND SECTIONS 82-381
THROUGH 82-391 THEREOF; AND PROVIDING REPEALER,
SEVERABILITY, CODIFICATION, AND AN EFFECTIVE DATE OF
OCTOBER 1, 2022.

WHEREAS, the City Commission created the sidewalk café program, as set forth in
Sections 82-366 to 82-391 of the City Code (“the Sidewalk Café Ordinance”), for the valid public
purpose of increasing the quality of the City’s iconic brand by establishing high quality outdoor
food and beverage service on City property, and positively representing the City’s brand by
providing a public space where residents and visitors can enjoy the City’s world-renowned
architecture and scenic sun-drenched vistas; and

WHEREAS, it was always the intention of the Mayor and City Commission to create a
sidewalk café program (for outdoor food and beverage service and consumption on the City’s
rights-of-way) that allowed discretion for the City Manager to determine which sidewalk café
operators were advancing the interests of the program and to approve, issue, renew, and revoke
permits based upon the City Manager’s judgment as to that consideration; and

WHEREAS, on December 29, 2021, a Miami-Dade County Circuit Court entered a
preliminary order finding that the City’s sidewalk café ordinance created a protectible property
interest in the renewal of a sidewalk café permit by sidewalk café operators, contrary to the
express intention of this Commission in creating the sidewalk café program, with which the City
disagrees; and

WHEREAS, Commissioner Alex J. Fernandez sponsored a resolution that was adopted
by the City Commission on January 20, 2022, directing the City Attorney’s Office and the City
Administration to develop proposed options to ensure that the use of City rights-of-way for the
operation of sidewalk cafés remains at all times a discretionary, revocable privilege and not a
right, and to further ensure that public property is made available solely to responsible sidewalk
café operators who advance the public purpose of allowing sidewalk cafés, as interpreted solely
by the City; and

WHEREAS, the City Commission never intended to create a property right of any kind
in the sidewalk café permits issued to sidewalk café operators (by merely permitting them to
utilize the City’s rights-of-way) that would impair or impede the City Manager’s discretion to
decide which sidewalk café applicants and/or operators would best advance the program’s
public purpose and be permitted to continue operating on City property.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY COMMISSION
OF THE CITY OF MIAMI BEACH, FLORIDA, AS FOLLOWS:

SECTION 1. That those Sections of the City’s Sidewalk Café Ordinance, as set forth in Division



5, entitled “Sidewalk Cafés,” and codified in Sections 82-366 through 82-373 and Sections 82-
381 through 82-391 of the City Code, are hereby repealed, effective September 30, 2022, and
shall be deleted in their entirety:

CHAPTER 82

PUBLIC PROPERTY

* * *

ARTICLE IV. USE IN PUBLIC RIGHTS-OF-WAY
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SECTION 2. REPEALER.

All ordinances or parts of ordinances in conflict herewith are hereby repealed.
SECTION 3. SEVERABILITY.

If any section, sentence, clause or phrase of this ordinance is held to be invalid or
unconstitutional by any court of competent jurisdiction, then said holding shall in no way affect the

validity of the remaining portions of this ordinance.

SECTION 4. CODIFICATION.
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It is the intention of the Mayor and City Commission of the City of Miami Beach, and it is
hereby ordained that the provisions of this ordinance shall become and be made a part of the
Code of the City of Miami Beach, Florida. The sections of this ordinance may be renumbered or
re-lettered to accomplish such intention, and the word "ordinance" may be changed to "section,"
"article," or other appropriate word.

SECTION 5. EFFECTIVE DATE.
This Ordinance shall take effect on October 1, 2022.

PASSED and ADOPTED this day of ; 2022,

ATTEST:

Dan Gelber
Mayor

Rafael E. Granado
City Clerk

(Sponsored by Mayor Dan Gelber, Commissioner Alex J. Fernandez, and Commissioner Mark
Samuelian)
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