Sec. 114-1. - Definitions.

The following words, terms and phrases when used in this subpart B, shall have the meanings ascribed

to them in this section, except where the context clearly indicates a different meaning:

Accessory building means a detached subordinate building or portion thereof, the use of which is
incidental to and customary in connection with the main building or use and which is located on the same
lot with such main building or use. Where there is no main building on the lot, an accessory building shall be

considered as a main building for the purpose of the height, area, and bulk reguiations.

Accessory use means a subordinate use which is incidental to and customary in connection with the

main building or use and which is located on the same |ot with such main building or use.

Adult congregate living facility means any state licensed institution, building, residence, private home,
boarding home, home for the aged, or other place whether operated for profit or not, which undertakes
through its ownership or management to provide for a period exceeding 24 hours, one or more personal
services for four or more adults, not related to the owner or administrator by blood or marriage, who
require such services. A facility offering personal services for fewer than four adults shall be within the
meaning of this definition if it holds itself out to the public to be an establishment which regularly provides

such services.

Adult congregate living facility unit means any room, or inter-connected rooms with one main entrance,

in an adult congregate living facility, containing one or more beds.

Aggregate area or aggregate width means the sum of two or more designated areas or widths to be

measured, limited, or determined under these regulations.
Alcoholic beverage shall be as defined by F.S. § 561.01(4).

Alcoholic beverage establishment means any commercial establishment located in the city which ailows

for alcoholic beverages {liquor, beer or wine) to be consumed by patrons on the premises.

Alcoholic beverage establishment (midnight to 2 a.m.) means a commercial establishment located in the
city which allows for alcoholic beverages (liquor, beer or wine} to be consumed by patrons on the premises,

up until 2:00 a.m,

Alcoholic beverage establishment (midnight to 5 a.m.) means a commercial establishment located in the
city which allows for alcoholic beverages (liquor, beer or wine) to be consumed by patrons on the premises,

up untit 5:00 a.m.

Alley means a public or private thoroughfare which affords only a secondary means of access to

abutting property and which is not otherwise designated as a street.




Apartment building means a building with or without resident supervision occupied or intended to be

occupied by more than two families living separately with separate cooking facilities in each unit.

Apartment hote/ means a building containing both apartment units and hotel units, under resident

supervision, and having an inner lobby through which all tenants must pass to gain access.

Apartment unit means a room, or group of rooms, occupied or intended to be occupied as separate
living quarters by one family and containing independent cooking and sleeping facilities. (Term includes

condominium.)
Applicant means any person seeking to undertake any development as defined in this section.

Archeological site means a specific location which has yielded or is likely to yield information about local
history or prehistory. Archeological sites may be found within archeological zones, historic sites, or historic

districts.

Architectural district means that area listed on the National Register of Historic Places, as of May 14,
1979, in accordance with the National Preservation Act of 1966 as amended and in the Florida Master Site
File under Number 8-DA 1048 as the city architectural district.

Availability or available mean with regard to the provision of facilities and services concurrent with the
impacts of development, means that at a minimum the facilities and services will be provided in accordance
with the standards set forth in F.A.C. 9)-5.055(2).

Awning means a detachabie, roof like cover, supported from the walis of a building for protection from

sun or weather.

Balcony means a platform that projects from the wall of a building and has a parapet or railing, the long
side of which is open above the guardrail or parapet. The platform may service one unit or it may be &

continuous platform serving more than one unit with a wall separating the platform between the units.

Bar means an aicoholic beverage establishment which is not also licensed as a restaurant, dance hall or

entertainment establishment.

Bar counter, accessory outdoor means an accessory freestanding or substantially unenclosed counter

or similar device either stationary or mobile at or behind which alcoholic beverages may be prepared and

served.
Base flood elevation, for the City of Miami Beach shall be as defined in_Section 54-35.

Beachfront park and promenade plan means a revegetation program including beach recreation
structures which are primarily constructed of wood, concrete or other hard surface and located on the
dune, for the purpose of permitting the passage of pedestrians along, over and across the dune in such a

manner as to protect and stabilize the dune, vegetation, and beach.




Bed and breakfast inn means a historic structure originally built as a single-family residence which is

owner occupied and operated to provide guest rooms with breakfast and/or dinner included as part of the

room rate.
Beer means a brewed beverage containing malt.

Block means a segment of the city, usually but not always a square area, formed by and lying between
intersecting streets or other physical boundaries, unless otherwise defined by an official plat of property in

the city. Also, the length of one side of such a square.

Building means any structure having a roof supported by columns or walls for the shelter or enclosure

of persans or property and includes the word structure and includes any part thereof.

Building card means a document maintained by the building services department for purposes of
recording building permits and other pertinent construction data and zoning related actions that affect the

property which document originates at the time a parcel of land is created and is kept as a history of the
property.

Building official means the individual appointed by the city manager to administer and enforce the
South Florida Building Code in the city.

Building permit means a permit issued by the designated building official, his designee or authorized
agency or department of the city which allows a building or structure to be erected, constructed,
demolished, altered, moved, converted, extended, enlarged, or used, for any purpose, in conformity with

applicable codes and ordinances.

Building site means any improved lot, plot, or parcel of land where there may exist a main permitted
structure and any accessory/auxiliary building or structure including, but not limited to, swimming pools,
tennis courts, walls, fences, or any other improvement which was heretofore constructed on property

containing one or more platted lots or portions thereof shall constitute one building site.

Bulkhead line means an official line designated by the city commission for properties located along

Biscayne Bay, Government Cut or the Atlantic Ocean, as described in_chapter 14, article V.

Cabana means an accessory structure used as a bathhouse or a shelter directly associated with a

swimming pool or deck.

Cafe, beachfront means a permanent structure located on the beach in the dune overlay district where

food and beverages are served.

Cafe, outdoor means a use characterized by outdoor table service of food and beverages prepared for
service in an adjacent or attached main structure for consumption on the premises. This definition does not
include an accessory outdoor bar counter, which is considered to be a separate accessory use to an outdoor




cafe or a hotel pool deck, as described in_section 142-11069.

Cafe, sidewalk means a use located on a public right-of-way which is associated with a restaurant where
food or beverages are delivered for consumption on the premises but not having cooking or refrigeration

equipment. It is characterized by tables and chairs and may be shaded by awnings, canopies or umbrellas.

Canopy means a detachable, rooflike cover, supported from the ground, or deck, or floor of a building,

and from the walls of a building, for protection from sun or weather.

Carport/shelter means a canopy or rooflike structure, open on at least two sides, which may be
attached or detached from the main building, for the purpose of providing shelter for one or more motor

vehicles,

Certificate of appropriateness means a certificate issued by the historic preservation board indicating
that new construction, alteration or demolition of an historic structure or an improvement within an historic

district is in accordance with_chapter 118, article X of this Code.

Certificate of compliance means a document issued by the proper authority certifying that the plans for

a proposed use meet all applicable codes, regulations and ordinances.

Certificate to dig means a certificate issued by the historic preservation board allowing for the

excavation or fill on a site designated as archaeologically significant.

Certificate of occupancy means a document issued by the building official ailowing the occupancy of a
building and certifying that the structure has been constructed in compliance with all applicable codes,

regulations and ordinances.

Certificate of use means a document issued by the fire department, department of code compliance
allowing the use of a building and certifying that the use is in compliance with all applicable city codes,

regulations and ordinances.

City of Miami Beach Freeboard, for purposes of measuring building height, "City of Miami Beach
Freeboard" means the additional elevation between the minimum finished floor elevation and the base

flood elevation, as provided in_section 54-48, specific standards.

Clinic means a medical use without overnight facilities where patients are admitted for examination and
treated by a group of physicians or dentists practicing medicine together. The term does not include a place

for the treatment of animals.

Club, private means building and facilities or premises used or operated by an organization or
association for some common purpose, such as, but not limited to, a fraternal, social, educationat or

recreational purpose, but not including, clubs organized primarily for profit or to render a service which is




customarily carried on as a business and are incorporated under the Laws of Florida as a nonprofit

corporation and their purpose shall not be the serving of alcoholic beverages.

Commercial establishment means an establishment operated for profit, whether or not a profit is

actually made.

Commercial uses means any activity where there is an exchange of goods or services for monetary
gain. Such activities include but are not limited to, retail sales, offices, eating and drinking establishments,

theaters and similar uses.

Commercial vehicle means any vehicle, including, but not limited to, trucks, trailers, semitrailers,
tractors, motor homes, and vehicles for rent or lease utilized in connection with the operation of a

commerce, trade, or business, or automobile rental agency as defined in_section 102-356, and not utilized

as a dwelling.

Commercial vessel means every vessel which is used or operated for profit or fee on the navigable

waters of the city; that is either carrying passengers, carrying freight, towing, or for any other such use.

Community redevelopment agency means the redevelopment agency of the city, a public agency

created pursuant to F.S. § 163.330 et seq. and section 34-31 et seq.

Comprehensive pfan means the document adopted by the city commission in accordance with the Local
Government Comprehensive Planning and Land Development Regulation Act of 1986, as amended, meeting
the requirements of F.S. 88 163.3177 and 163.3178; principles, guidelines, and standards for the orderly and

balanced future economic, social, physical, environmental, and fiscal development of the city.

Concurrency means a condition where the necessary public facilities and services to maintain the

adopted ievel of service standards are available when the impacts of development occur.

Concurrency management system means the procedures and/or process that the city will utilize to
assure that development orders and permits when issued will not resulit in a reduction of the adopted ievel
of service standards at the time that the impact of development occurs, as specified in_chapter 122 of this
Code.

Conditional use means a use that would not be appropriate generally or without restriction throughout

a particular zoning district, but would be appropriate if controlied as to number, area, location, or relation

to the neighborhood.

Conditional use permit means a permit issued by the planning and zoning director and recorded in the
public records of the county allowing a specific conditional use that was approved for a particular property

pursuant to procedures set forth inchapter 118, article IV,




Consistency or consistent means compatible with the principles of, and furthering the objectives,

policies, land uses, and intensities of the city comprehensive plan.

Construction vehicle means any vehicle or motorized equipment utilized for the manufacture of a

structure, and not utilized as a dwelling.

Contributing building, structure, improvement, site, or landscape feature means one which by location,
scale, design, setting, materials, workmanship, feeling or association adds to a local historic district's sense
of time and place and historical development. A building, structure, improvement, site or landscape feature
may be contributing even if it has been altered if the alterations are reversible and the most significant

architectural elements are intact and repairable.

Court means an open space which may or may not have direct street access and around which is

arranged a single building or a group of related buildings.

Courtyard, internal means that portion of a lot whether sodded, landscaped or paved, unoccupied by
any part of a structure and open to the sky, which is substantially surrounded by a single building or group

of buildings on three or more sides.
Crown of road shall be as defined in_Section 54-35.
Crown of road, future shall be as defined in_Section 54-35.

Currently available revenue sources means an existing source and amount of revenue presently
available to the city. It does not include the city's present intent to increase the future level or amount of a
revenue source which is contingent on ratification by public referendum or the present intent to increase

revenue sources which may require future action by the city commission.

Dance hall means a commercial establishment where dancing by patrons is allowed, including, but not

limited to, restaurants, alcoholic beverage establishments and entertainment establishments.

Day care facility means any establishment other than a family day care facility providing care during the
day, but not at night, of children under the age of six who are not attending a school in grade kindergarten

or higher, and who are not related to the resident family.

Demolition means the partial, substantial, or complete removal or destruction of any structure, building

or improvement.
Design review means the process set forth inchapter 118, article VI.

Development means the undertaking of any building or construction, including new construction,
rehabilitation, renovation or redevelopment, the making of any material changes in the use or appearance

of property or structures, the subdivision of land, or any other action for which development approval is

necessary.




Development agreement means an agreement entered into by the city and the property owner with
respect to a project, by which the development, use, timing, capital improvements and other elements of

the project may be specified.

Development approval means any zoning, rezoning, conditional use, variance or subdivision approval,
or any other official approval of local government required for the alteration or use of land or

improvements.

Development rights, transfer (TDR) means the removal of the right to develop or build, expressed in
floor area, from fand in one zoning district to land in another zoning district where such transfer is

permitted.

Dining room, accessory means a portion of a building devoted exclusively to the serving of food and

refreshment for consumption on the premises by occupants.

Dormitory means an accessory use located in a building which provides sleeping accommodations for
students enrolled in a religious, educational, or business program who occupy rooms on a contractual basis

generally for a period of time corresponding to the length of the program.

Drive means the area which connects a parking aisle in a parking lot or parking garage either to a street,
alley or another parking aisle; or which serves as the approach to the off-street parking space(s) or parking

garage for a single-family residence or townhome.

Drive-in means an establishment or part thereof designed or operated to serve a patron seated in an

automobile parked in an off-street parking space.

Dune means a mound or ridge of loose usually sand-sized sediments, lying landward of the beach and

extending inland to the leeward toe of the mound or ridge which intercepts the 100-year storm surge.

Dwelling means a building or portion thereof, designed or used exclusively for residential occupancy,
but not including trailers, mobile homes, hotels, boardinghouses and lodginghouses, tourist courts, or

tourist homes.
Dwelling, muitiple-family means a building designed for or occupied by three or more families.
Dwelling, single-family means a building designed for or occupied exclusively by one family.

Dwelling, single-family detached means a dwelling designed for or occupied, exclusively by one family

surrounded by yards or other landscape areas on the same lot.

Dwelling unit, portable means any vehicle designed for use as a conveyance upon the public streets and

highways and for dwelling or sleeping purposes.




Entertainment establishment means a commercial establishment with any live or recorded, amplified or
nonamplified performance, (excepting television, radio and/or recorded background music, played at a
volume that does not interfere with normal conversation, and indoor movie theater operations).
Entertainment establishments may not operate between the hours between the hours of 5:00 a.m. and

10:00 a.m., except as provided for under subsection_6-3(3)(b).

Erosion control line (ECL) means the line determined in accordance with the provisions of F.S. 88
161.041-161.211 and amendments thereto, which represents the landward extent of the claims of the
state in its capacity as sovereign titleholder of the submerged bottoms and shores of the Atlantic Ocean, the
Gulf of Mexico and the bays, lagoons, and other tidal reaches thereof on the date of the recording of the

survey as authorized in F.5. § 161.181.

Evaluation guidelines means the standards applicable to alteration, renovation, new construction for a
historic site or improvernent within a historic district, which standards will be used as criteria by the historic

preservation board and its staff in making decisions on applications for certificates of appropriateness.
Exterior means all external surfaces of any improvement.

Fallout shelter means a structure or portion of a structure intended to provide protection to human life

during periods of danger from nuclear fallout, air raids, storms or other emergencies.

Family means an individual or two or more persons related by blood or marriage, or a group of not
more than three persons (excluding servants) who need not be related by blood or marriage, living together

as a single housekeeping unit in a dwelling.

Family day care facifity means an occupied residence in which chid care is regularly provided for
children and which receives a payment, fee, or grant for any of the children receiving care, whether or not
operated for profit. A family day care facility shall be allowed to provide care for one of the groups of
children as defined in subsection 142-905(b)1) and in F£.5. § 402.302(5).

State Law reference— Local zoning regulations regarding family day care homes are defined in F.S. 8§
402.302(5), 166.0445.

Filling station means any establishment that sells, distributes or pumps fuels for motor vehicles.
Fire prevention and safety code means the code adopted pursuant to_chapter 50.

Fixture means an article in the nature of personal property which has been permanently attached or

affixed to a building, structure or land by means of cement, plaster, nails, bolts or screws.

Floor area means the sum of the gross horizontal areas of the floors of a building or buildings,
measured from the exterior faces of exterior walls or from the exterior face of an architectural projection,
from the centerline of walls separating two attached buildings. However, the floor area of a building shall

not include the following unless otherwise provided for in these land development regulations.




(2)
(3)

(4}

(3)

(6)

(7}
(8)

(10)

Accessory water tanks or cooling towers.,
Uncovered steps.

Attic space, whether or not a floor actually has been laid, providing structural headroom of less
than seven feet six inches.

Terraces, breezeways, or open porches.

Floor space used for required accessory off-street parking spaces. However, up to a maximum of
two spaces per residential unit may be provided without being included in the calculation of the
floor area ratio.

Commercial parking garages and noncommercial parking garages when such structures are the
main use on a site.

Mechanical equipment rooms located above main roof deck.

Exterior unenclosed private balconies.

Floor area located below grade when the top of the slab of the ceiling is located at or below grade.
However, if any portion of the top of the slab of the ceiling is above grade, the floor area that is
below grade shall be included in the floor area ratio calculation.

Enclosed garbage rooms, enclosed within the building on the ground floor level.

Volumetric buildings, used for storage, where there are no interior floors, the floor area shall be

calculated as if there was a floor for every eight feet of height.

When transfer of development rights are involved, see_chapter 118, article V for additional regulations

that address floor area.

Floor area ratio means the floor area of the building or buildings on any lot divided by the area of the

lot.
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Each example illustrated above has a floor area ratio of 1.0.

Freeboard shall be as defined in_Section 54-35.

Freeboard, maximum shall be as defined in_Section 54-35.




Freeboard, minimum shall be as defined in_Section 54-35.

Full building permit means the full and complete building permit allowing construction of the entire
project, and requiring submission of all plans required and approved by the design review board, the
historic preservation board, the planning board or the board of adjustment. A full building permit shall not
be merely a demolition, eiectrical, foundation, mechanical or plumbing permit or any other partial permit
that does not include all plans for the entire project as submitted, required and approved by the design
review board, the historic preservation board, the planning board or the board of adjustment; except that
projects that have been approved for phased development by the design review board, the historic
preservation board, the planning board or the board of adjustment may obtain a phased development

permit instead of a full building permit.

Garage, accessory means an accessory building designed or used for parking for the main permitted

structure.

Garage, commercial means a building or a portion thereof, used primarily for indoor parking of vehicles

for compensation.

Garage, mechanical means any premise where vehicles are mechanicaily repaired, rebuilt or

constructed for compensation.

Grade means the city sidewalk elevation at the centerline of the front of the property. If there is no
sidewalk, the elevation of the crown of the road at the centerline of the front of the property shail be used.

Grade, adjusted means the midpoint elevation between grade and the minimum required flood

elevation for a lot or lots.

Grade, average existing means the average grade elevation calculated by averaging spot elevations

of the existing topography taken at 10-foot intervals along the property lines.

Grade, future adjusted means the midpoint elevation between the future crown of the road as

defined in the CDM Smith Stormwater Plan, and the base flood elevation plus minimum freeboard for a

lot or lots.
Green infrastructure shall be as defined in_Section 54-35.

Guest/servants quarters means living guarters within a detached or semi-detached accessory building
located on the same lot with the main building for use by temporary guests or servants of the occupants of
the premises. Such quarters shall not have separate utility meters, shall not be rented or otherwise used as

a separate dwelling or have cooking facilities except as set forth in_section 142-905.

Height of building means the vertical distance from the lowest floor according to the following, as

applicable:




{a) When the minimum finished floor elevation is located between grade and base flood elevation plus
"City of Miami Beach Freeboard", height shall be measured from the minimum finished floor
elevation to the highest point of the roof;

{(b) When the minimum finished floor elevation in located above the base flood elevation plus

Freeboard, height shall be measured from the base flood elevation plus Freeboard.

The highest point of a roof is as follows:

1. The highest peint of a flat roof;

2. The deck line of a mansard roof;

3. The average height between eaves and ridge for gable hip and gambrel roofs; or
4. The average height between high and low points for a shed roof,

{c} As all rights-of-way have not yet been elevated, for commercial properties, height shall be
measured from the base flood elevation, plus freeboard, provide that the height of the first floor
shall be tall enough to allow the first floor to eventually be elevated to base flood elevation, plus
minimum freeboard, once the adjacent right-of-way is elevated as provided under the City's Public

Works Manual.

Historic building, improvement or structure means a building, improvement or structure which has
been designated as historic pursuant to the procedures in_chapter 118, article X, division 4 or which is
designated as historic in the historic properties database. The public portions of interiors of historic
buildings and significant landscape features may also be considered historic if they have been so

designated pursuant to_chapter 118, article X, division 4 or in the historic properties database.

Historic district means a geographically definable area which has been designated as an historic district

pursuant to_chapter 118, article X, division 4,

Historic district suites hotel means any contributing structure within a focal historic district or any
designated historic site, which existed as an apartment building as of March 13, 19589, and is subsequently
rehabilitated to operate as a suites hotel pursuant to_section 142-1105 in a district where suite hotels are a

main permitted use.

Historic landscape feature means vegetation, geological feature, ground elevation, body of water or
other natural or environmental feature which has been designated as a historic landscape feature pursuant

to_chapter 118, article X, division 4.

Historic preservation and urban design director means that individual appointed by the city manager

who is the deputy director of the development, design and historic preservation department.

Historic properties database (database) means a list maintained by the city containing the names,

addresses and relevant historic data regarding the following:

(M




Buildings, structures, improvements, sites, interiors and landscape features designated pursuant to
chapter 118, article X, division 4 as historic buildings, structures, improvements, sites, interiors and
landscape features.

(2) Buildings located in a historic district. Properties located in a historic district shall be classified in
the database as historic, contributing or noncontributing. Entries for historic and contributing
buildings may include architecturaily significant features of the public portions of interiors of the
buildings.

{3) Historically significant properties. The database may be updated, amended and revised by the

historic preservation board.

Historic site means a site which has been designated an historic site pursuant to_chapter 118, article X,

division 4 or which is designated as a historic site in the historic properties database.

Historically significant property means a building, structure, improvement or site which has not been
designated historic pursuant to_chapter 118, article X, division 4 and is not located in a historic district, but

meets the requirements for historic designation as set forth in subsection_118-592.

Home based business office means an accessory business office in a single family residence or

apartment unit which is incidental to the primary residential use and which satisfies the criteria prescribed
in_section 142-1411.

Hospital means an institution licensed by the State of Florida as a hospital, having facilities for in-
patients, providing medical or surgical care for humans requiring such treatment, and which may include
accessory uses, related facilities such as nursing homes, convalescent homes, home health agencies,

hospice facilities and other accessory hospital facilities as described in subsection 142-452(2).
Hospital-based physician means a physician who is affiliated with a hospital:

(1) As an anesthesiologist, radiologist, pathologist, or emergency room doctor; or
(2) As a full time hospital employee; or

(3} On a full time basis pursuant to a contract.

Hospital staff means physicians and other medical staff affiliated with, and having staff privileges at a

hospital who are not hospital-based physicians.

Hotel means a building occupied or intended to be occupied by transient residents, with all residents
occupying hotel units and where ingress or egress may or may not be through a common lobby or office
that is supervised by a person in charge at all times.

Hotel, convention means a newly constructed or substantially rehabilitated hotel located within 2,500

feet of the city convention center.




Hotel unit means a room, or group of rooms, with ingress or egress which may or may not be through a
common lobby, intended for rental to transients on a day-to-day, week-to-week, or month-to-month basis,

not intended for use or used as a permanent dwelling and without cooking facilities. (This term includes a

suite hotel unit, see_section 142-1105.)

Houseboat means a watercraft designed for dwelling purposes which is propelled by sail, motor or
both.

Housebarge means a vessel or watercraft capable of being utilized as a residence floating on water,

usually permanently moored, which does not have a system of propulsion.

Improvement means any building, structure, fence, gate, wall, walkway, parking facility, light fixture,
bench, fountain, sign, work of art, earthworks or other manmade object constituting a physical betterment

of real property.

Individual means any person, corporation, firm, partnership, limited partnership, association, joint stock

association, estate, trust, or business entity.

Institution means a use, building or organization of a public character or providing a public or

semipublic service.

Interior side yard open space means that open space portion of a lot whether sodded, landscaped or
paved, unoccupied by any part of a structure and open to the sky, which is surrounded by a single building

or group of buildings on three sides by walls, and extending towards an interior or side facing street yard.

Land development regulations means ordinances enacted by the city commission of the city for the
regulation of any aspect of development, which includes these land development regulations and any other
regulations governing subdivision, building construction, or any other regulations controlling the

development of land.

Landscape feature means all vegetation, geological features, ground elevation, bodies of water, or other

natural or manmade environmental feature.

Level of service means an indicator of the extent or degree of service provided by, or proposed to be
provided by a public facility on and related to the operational characteristics of the public facility. Level of

service shall indicate the capacity per unit of demand for each public facility.

Liguor means all distilled or rectified spirits, brandy, whiskey, rum, gin, cordials or similar distilled

alcoholic beverages, including all dilutions and mixtures of one or more of the foregoing.

Live aboard means any person who utilizes a vessel as a temporary or permanent place of abode or

habitation. A vessel used for recreation or entertainment, but not sleeping shall not be deemed a live

aboard,




Loading space means space logically and conveniently located for bulk pick-ups and deliveries, scaled to
delivery vehicles expected to be used, and accessible to such vehicles when required off-street parking

spaces are filled.

Lot means a parcel of land of at least sufficient size to meet minimum zoning requirements for use,
minimum width, and area, and to provide such yards and other open spaces as are required in these iand

development regulations. Such ot shall have frontage on a public street, and may consist of:

(1} Asingle lot of record;

{2} A portion of a lot of record;

(3) A combination of complete lots of record, and portions of lots of record; or of portions of lots of
record;

(4) A parcel of land described by metes and bounds.
"Lot" includes the word "plot" or "parcel" or "tract” or "site.”
Lot area means the total horizontal area within the lot lines of the lot.
Lot, corner means a lot abutting upon two or more streets at their intersection.

Lot coverage means the percentage of the total area of a lot that, when viewed directly from above,
would be covered by all principal and accessory buildings and structures, or portions thereof; provided,
however, that exterior unenclosed private balconies, awnings and porte-cocheres shall not be included in

determining the building area.
Lot depth means the mean horizontal distance between the front and rear lot lines.

Lot front means the front of a lot shall be construed to be the portion nearest the street. For corner

fots, the lot front shall be the narrowest portion abutting the street unless determined otherwise by the city.
Lot frontage means the distance for which the front lot line and the street line are coincident.
Lot, interior means a lot, other than a corner lot.

Lot, key means an interior lot having its side lot lines coincident on one or both sides with the rear lot

lines of adjacent lots.
Lot line means the boundary line of a lot.

Lot, oceanfront means any lot having the erosion control line (ECL) as a property line. Floor area

computations shall include all of lot area measured to the erosion control line.

Lot of record means a lot which is part of a subdivision, the map of which has been recorded in the
public records of the county, or a lot described by metes and bounds, the description of which has been

recorded in the public records of the county. {See "Site.")




Lot, through (double frontage) means any lot having frontages on two parallel or approximately parallel

streets.
Lot width means the level distance between the side lot lines measured at the required front yard

setback line and paraliel to the front street line.
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TLLUSTRATIONS OF LOT DEFINITIONS
However, in single-family districts, the lot width shall be the average of the front and rear lot widths if a lot
meets the following criteria means:

(1) Side lot lines are not parallel.

(2) The front lot line is a least 30 feet wide.
(3) The lot fronts on a turning circle of a cul-de-sac or a circular street with a radius of less than 230

feet.




T
1

CIRCULAR STREET WITH
RADIUS OF 230
(NOT TO SCALE)

Major cultural dormitory facility means a building which is occupied by members, and their authorized
guests, of a sponsoring major cultural institution with all residents occupying major cultural dormitory
facility units and where ingress or egress may be through a common lobby or office that is supervised at all

times for security purposes.

Major cultural dormitory facility unit means a room, or group of rooms with one main entrance with
ingress or egress through a common lobby or office, occupied or intended to be occupied by members, and
their authorized guests, of a sponsoring major cultural facility; not leased or subleased to the general public

and without cooking facilities.

Major cultural institution means an institution that meets the mandatory requirements as set forth in
section 142-1332.

Mandatory requirements means requirements or provisions of these land development regulations not

subject to relaxation or waiver by the variance process.

Marina means a place for docking pleasure boats or commercial vessels and providing services to the
occupants thereof, including minor servicing and minor repair to boats, sale of fuel and supplies, and

provision of lodging, food, beverages, commercial offices, and entertainment as accessory uses.
Marine dockage means accessory use only, a place for docking of pleasure boats.

Mezzanine means an intermediate floor in any story or room. When the total floor area of any such
mezzanine floor exceeds one-third the total floor area in that room or story in which the mezzanine occurs,
it shall be considered as constituting an additional story. The clear height above or below the mezzanine

floor construction shall be not less than seven feet.




Miami Beach Property Maintenance Standards refers to_section 58-176 et seq. and_section 58-336 et

seq.

Minimum finished floor elevation means the lowest enclosed floor above grade and shall not inciude
areas for building access, provided such areas do not exceed a depth of 20 feet from the exterior building
face. Interior stairs, ramps and elevators used to transition from grade to the minimum finished floor
elevation may be located beyond the 20 feet depth from the exterior building face. However, areas for
building access may exceed a depth of 20 feet from the exterior building face if approved by the design

review board or historic preservation board, as applicable.

Motion picture theater means a building or part of a building used solely for the purpose of showing
movies, motion pictures, and projections of events and performances conducted elsewhere, including
permitted accessory uses such as eating and drinking concessions; and provided such theater, or any part
thereof, is not an adult entertainment establishment (section_142-1271), dance hail, nor entertainment

establishment (section_114-1).

Neighborhood plan means the neighborhood plan adopted by the city commission which establishes

design guidelines, planning concepts and zoning recommendations for a geographical area.

Nonconforming building or structure means a building or structure or portion thereof which was
designed, erected or structurally altered prior to the effective date of these land development regulations in
such a manner that characteristics of the building or structure, other than its use, do not comply with the

restrictions of these land development regulations.

Nonconforming use means a use which exists lawfully prior to the effective date of these land
development regulations and is maintained at the time of and after the effective date of these land
development regulations, although it does not conform to the use restrictions of these land development

regulations.

Noncontributing building, structure, improvement, or landscape feature means a building, structure,
improvement, site or landscape feature located in a designated historic district which does not add to the
district's sense of time and place and historical development; or one where the location, design, setting,
materials, workmanship, feeling and association have been so altered or have so deteriorated that the

overall integrity of the building has been irretrievably lost.

Nursing home means a facility licensed by the state as a nursing home and providing long-term care of
the chronically ill, the physically disabled, and the aged who are unable to move about without the aid of

another person or device.

Occupational license means the required license to conduct business within the city pursuant to

chapter 18,




Overlay district means constitutes a set of regulations which are superimposed upon and supplement,

but do not replace, the underlying zoning district and regulations otherwise applicable to the designated

areas.

Parking aisfe means the area to the rear of off-street parking spaces utilized for maneuvering of motor

vehicles in a parking iot or parking garage.
Parking garage means a substantially enclosed structure used for the parking of motor vehicles.
Parking lot means an at-grade, level area used for the parking of motor vehicles.

Parking lot, commercial means a parking lot where parking is offered to the general public for

compensation.

Parking lot, provisional means a parking lot designed and authorized to be used for a period of time

shorter than that permitted for a temporary parking lot. (See section 130-69.)

Parking lot, ternporary means a parking lot designed to be used for a temporary period of time. (See
section 130-68.)

Parking space, off-street means an area, not in a street or alley, that is maintained for the parking of

one motor vehicle.

Parking space, tandem means an area, not in a street or alley, maintained for the stacked parking of

two motor vehicles.
Pawn means either of the following transactions:

{1} Loan of money. A written or oral bailment of personal property as security for an engagement or
debt, redeemable on certain terms and with the implied power of saie on default.

(2) Buy-sell agreement. Any agreement whereby a purchaser agrees to hold property for a specified
period of time to allow the seller the exclusive right to repurchase the property. A buy-sell

agreement is not a loan of money.

Pawnbroker means Any person, corporation, partnership, or other business organization or entity
which is not solely a secondary metals recycler subject to F.S. ch. 538, pt. l}, which is regularly engaged in the
business of making pawns. The term does not include a financial institution as defined in F.5. § 655.005 or

any person who regularly loans money or any other thing of value on stocks, bonds or other securities.

Pawnshop means a place or premise at which a pawnbroker is registered to conduct business as a

pawnbroker, or conducts such business.

Pedestal means that portion of a building or structure which is equal to or less than 50 feet in height

above sidewalk elevation.




Performance standard use means any development in the PS performance standard district for which a
building permit or development approval is required, and, which use is permissible as of right or by

conditional use in the PS district.

Personal service means any services in addition to housing and food service, which include, but are not
limited to, personal assistance with bathing, dressing, ambulation, housekeeping, supervision, emotional
security, eating, supervision of self-administered medications, and assistance with securing health care

from appropriate sources.

Planned residential development means a residential development of ten acres or more which has a
cohesive site development plan encompassing more than one building, and meeting the requirements of

section 118-1.

Planning and zoning director means the individual appointed by the city manager who is the deputy

director of the development, design and historic preservation department.

Pleasure craft or pleasure boat means a vessel not within the classification of a commercial vessel,
housebarge or houseboat and which is designed primarily for the purpose of movement over a body of
water and which is equipped with a means of propulsion, in operating condition, which is appropriate to the

size and type of vessel.

Porte-cochere means an attached or detached rooflike structure extending from the entrance of a

building over an adjacent driveway.
Premises means a lot, together with all buildings and structures thereon.

Promenade linkage means a structure which functions as a stairway or ramp connecting the upland
property to the beachfront park and promenade. Such structure shall conform to the design specifications
for the beachfront park and promenade and shall be located at points established by the planning, design
and historic preservation division. All such structures shall conform to the requirements of the State of

Florida Department of Natural Resources, Division of Beaches.

Property owner means the person or persons having a legal or equitable interest in real property,

including property that is the subject of a development agreement, and includes the property owner's

successor in interest,

Public facilities and services means facilities relating to comprehensive plan elements required by F.5. §
163.,3177 and for which level of service standards must be adopted under F.A.C. ch. 9)-5. The public facilities

and services means roads, sanitary sewer, solid waste, drainage, potable water, recreation, and mass

transit.




Recycling receiving station means a building or a portion thereof, where, for compensation certain
types of recyclable materials including, but not limited to aluminum, plastic, paper and scrap metal could be
rendered for its wrapping, packing and shipping to another environmentally approved location where the

actual recycling of the materials will take place. The term does not include a motor vehicle junkyard.

Redevelopment area means that partion of the city designated by the city commission pursuant to F.5.

8 163.330 et seq., and amendments thereto.

Redevelopment plan means the South Shore Revitalization Strategy prepared pursuantto F.S. 8 163.330
et seq. adopted by the city commission on February 15, 1984, and constituting the redevelopment plan for

the redevelopment area as well as the redevelopment element of the city comprehensive plan.

Religious institution means a use where an establishment, organization or association conducts
religious prayer or activity that is open to members and/or the general public, and may be accompanied by
accessory uses customarily associated with religious institutions such as, but not limited to, education
classes, youth centers, day care, offices, and rooms for licensed catering of life cycle or other gatherings or
celebrations (e.g., weddings, confirmations, and coming-of-age events). A group privately assembling for
worship, prayer or religious service in a private home or dwelling in which at least one member of the group
resides, is not a religious institution, even if life cycle rituals are included in the service, including weddings,
confirmations, and coming-of-age {such as bar or bat-mitzvah) observances and meals accompany the

service,

Replacement value means a figure determined by the county tax assessor which is the cost of replacing

all or a portion of a building based on new construction.

Restaurant means a commercial establishment where refreshments or meals may be purchased by the

public and which conducts the business of serving of food to be consumed on or off the premises.

Roof deck means a structural platform located above the finished main roof line of a building, designed

for outdoor occupation.

Roominghouse means a building other than an apartment, apartment hotel, hotel, where, for
compensation and by pre-arrangement for definite periods, lodging, meals, or lodging and meals are

provided for three or mare persons but not for more than 20 persons.

Safety barriers means a screened-in patio, a wooden or wire fence, a stone or concrete block wall, crime

prevention fence or other materials constructed or used to separate persons from potential hazards on the

premises.

Self-service laundry means a business establishment equipped with customer operated automatic

washing machines having a capacity per unit not exceeding 25 pounds of dry clothing.

Service station. (See "Filling station.")




Shallis mandatory, the word "may" is permissive.

Shared parking means parking space that can be used to serve two or more individual uses without

conflict or encroachment.

Sign means an identification, description, illustration, or device which is affixed to or represented
directly or indirectly upon land or a building or structure or object and which directs attention to a place,

activity, product, person, institution, or business.

Sign area means that area within a line including the outer extremities of all letters, figures, characters,
and delineations, or within a line including the outer extremities of the framework or background of the
sign, whichever line includes the larger area. The support for the sign background, whether it be columns, a
pylon, or a building or part thereof, shall not be included in the sign area. Only one side of a double-faced
sign shall be included in a computation of sign area. The area of a cylindrical sign shall be computed by

multiplying one-half of the circumference by the height of the sign.

Sign, awning means any sign painted, stamped, perforated or stitched on an awning, canopy, roller

curtain or umbrella.

Sign, construction means a temporary sign which is located at a construction-site and which lists

the name of the project, developer, architect, contractor, subcontractor and sales information.

Sign, detached means a sign not attached to or painted on a building but which is affixed to the ground.
A sign attached to a flat surface such as a fence or wall not a part of the building, shall be considered a

detached sign.

Sign, double-faced means a sign with two parallel, or nearly parallel, faces, back to back and located not

more than 24 inches from each other.

Sign, establishment service-identification means a sign which pertains only to the use of a premises and
which, depending upon the zoning district in which it is located, contains any or all of the following

information:

(1) The name of the owner, operator, and/or management of the use.

(2) Information identifying the types of services or products provided by the establishment.

Sign, flashing means an illuminated sign on which the artificial or reflected light is not maintained
stationary and constant in intensity and color at all times when in use. Any revolving illuminated sign shall

be considered a flashing sign.

Sign, flat means any sign attached to, and erected parallel to, the face of, or erected or painted on the
outside wall of a building and supported throughout its length by such wall or building and not extending

more than 12 inches from the building wall.




Sign, general advertising means any sign which is not an accessory sign or which is not specifically

limited to a special purpose by these regulations.

Sign, ifluminated means any sign designed to give forth artificial light or designed to reflect light from

one or more sources of artificial light erected for the purpose of providing light for the sign.

Sign, marquee means any sign attached to or hung from a marquee for a theatre. For the purpose of
these land development regulations, a marquee is a nondetachable roof-like structure supported from the

walls of a building and projecting over the main entrance for protection from sun and weather.

Sign, monument means a freestanding sign permanently affixed to a monument or other similar
detached architectural feature without the need of posts and/or poles. A monument sign may be a double-

faced sign.

Sign, pole means a detached sign erected on a metal pole or poles and attached to the ground by a

permanent foundation.

Sign, projecting means a sign which is attached to and projects more than 12 inches from the face of a
wall of a building. The term projecting sign includes a marquee sign. A projecting sign which extends more

than 36 inches above a roof line or parapet wall shall be designated as a roof sign.

Sign, roof means a sign which is fastened to and supported by or on the roof of a building or which
extends over the roof of a building or a projecting sign which extends more than 36 inches over or above

the roof line or parapet wall of a building.

Site means a parcel of land considered as a unit, capable of being occupied by a use permitted in this
subpart, possessing a continuous or unbroken boundary not divided by a public street, alley, right-of-way,
private street, or waterway; except for properties which are involved in the transfer of development rights
where the site is that property within a project that has been approved under chapter 118, article V.

Site plan means a drawing illustrating a proposed development and prepared in accordance with the
specifications and requirements as set forth in_chapter 118, article I, divisions 2 and 3, and_chapter 118
articles IV and VI.

Site plan approval means final approval by the properly designated city agency, department or official
pursuant to the procedure set forth in_chapter 118, article ll, divisions 2 and 3, and_chapter 118, articles IV
and Vi,

South Florida Building Code means the South Flerida Building Code adopted pursuant to section 14-31.

Story means that portion of a building included between the surface of any floor and the surface of the
floor next above it; or if there be no floor next above it, then the space between such floor and the ceiling

next above it. A basement shall be counted as a story if its ceiling is equal to or greater than four feet above




grade.

Street means a public or private thoroughfare which affords a means of access to abutting property.
Street line means the right-of-way line of a street.

Structural alteration means any change, except for repair or replacement, in the supporting members

of a building or structure, such as bearing walls, columns, floor or roof joists, beams or girders.

Structure means anything constructed or erected, the use of which requires permanent location on the
ground. Among other things, structures include buildings or any parts thereof, walls, fences, parking

garages, parking lots, signs and screen enclosures.

Substantial rehabilitation means rehabilitation, the cost of which exceeds 50 percent of the
replacement value of the building, structure or improvement, as determined by the county property
appraiser's office, and resuiting in a structure which meets all applicable requirements of the city property

maintenance standards, the South Florida Building Code, and the fire prevention and safety code.

Subterranean means that portion of a building or structure which is equal to or less than the sidewalk
elevation. Where a subterranean area abuts a side lot line, open and unencumbered access shall be

provided from the front yard area to the roof or deck of such area by means of a ramp or stairs.
Surface stormwater shallow conveyance shall be as defined in_Section 54-35.

Swimming pool, commercial means any conventional pool, spa type pool, wading pool, or special
purpose pool, constructed and operated pursuant to the standards and regulations of the state department

of health and serving any type of structure or group of structures of four or more dwelling units.

Terrace means a platform that extends outdoors from a floor of a house serving as an outdoor living

space, and which may not be covered.
Tower means that portion of a building or structure which exceeds 50 feet in height.

Townhome or townhome development means a grouping of single-family attached or detached units
on one site arranged so that no unit is above another with each unit having separate ingress and egress.

Use means any purpose for which buildings or other structures or land may be arranged, designed,
intended, maintained, or occupied; or any occupation, business, activity, or operation carried on or intended

to be carried on in a building or other structure or on land.
Used or occupied include the words "intended," "designed" or "arranged" to be used or occupied.

Value determination means the method set forth in the South Florida Building Code for determining the

estimated cost of new construction or substantial rehabilitation.




Variance means a relaxation of certain regulations contained in these [and development regulations as

specified in_section 118-352.

Vendor means an individual who sells or offers for sale a product.

Venetian Causeway Historic Site Designation Report means the decument prepared by the city
planning, design and historic preservation division, adopted by the city commission on April 15, 1989,

containing the review guidelines for the Venetian Causeway Historic Preservation site.

Wine means all beverages made from fresh fruits, berries or grapes, either by natural fermentation or
by natural fermentation with brandy added, in a manner required by the laws and regulations of the United
States, and incfudes all sparkling wines, champagnes, combinations of the aforesaid beverages, vermouths

and the like products.

Waterway means any body of water, including any creek, canal, river, lake, bay, or ocean, natural or

artificial except a swimming pool or ornamental pool located on a single lot.

Yard means an open area, other than a court, which is on the same lot as a building and which is
unoccupied and unobstructed from the ground upward, except as otherwise provided in these regulations.
The words "required yards" or "minimum required yards" and "minimum yards" includes the word

"sethack.”

Yard, front means a yard extending the full width of the ot between the main building and the front lot

line,

Yard, rear means a yard extending the full width of the lot between the main building and the rear lot

line.

Yard, required means the minimum distance allowed between a lot line and a building or structure

excluding allowable encroachments.

Yard, side means a yard between the building and the adjacent side of the lot, and extending from the

front yard to the rear yard thereof.

Zoning district map means the city zoning district map as amended, dated and signed by the mayor and

city clerk of the city, upon adoption.
Zoning ordinance means the city zoning ordinance printed in subpart B of this Code.

{Ord. No. 89-2637, eff. 4-15-89; Ord. No. 89-2665, 88 3-1, 3-2, eff. 10-1-89; Ord. No. 90-2719, eff. 11-6-30;

Ord. No. 90-2722, eff. 11-21-90; Ord. No. 91-2767, eff. 11-2-91; Ord. No. 91-2768, eff. 11-2-91; Ord. No. 92-
2778, eff. 3-28-92; Ord. No. 92-2779, eff. 3-28-92; Ord. No. 92-2786, eff. 7-19-92, Ord. No. 93-2867, eff. 8-7-
93; Ord. No. 93-2885, eff. 11-27-93; Ord. No. 94-2925, eff. 6-15-94; Ord. No. 94-2926, eff. 4-14-94, Ord. No.
95-3003, eff. 7-22-95; Ord. No. 95-3019, eff. 11-4-95; Ord. No. 96-3035, eff. 3-1-96; Ord. No. 96-3050, & 1, 7-




17-96; Ord. No. 97-3083, § 1, 6-28-97; Ord. No. 97-3097, 8 1, 10-8-97; Ord. No. 98-3108, § 1, 1-21-98; Ord. No.
98-3109, § 1, 5-20-98; Ord. No. 99-3176, § 1, 3-3-99; Ord. No. 99-3222, § 2, 12-15-99; Ord. No. 2000-3264, § 1,
9-13-00; Ord. No. 2000-3271, § 1, 9-27-00; Ord. No. 2006-3539, § 1, 10-11-06; Ord. No. 2008-3593,8 1, 1-16-
08; Ord. No. 2011-3714, § 1, 1-19-11; Ord. No. 2014-3876, § 1, 6-11-14; Ord. No. 2014-3891, § 1, 9-10-14; Ord.
No. 2014-3899, § 1, 10-22-14; Ord. No. 2014-3907, 8 1, 11-19-14; Ord. No. 2015-3944, § 1, 6-10-15; Ord. No.
2015-3955, § 1, 7-31-15; Ord. No. 2016-4010, & 5-11-16)

Cross reference~ Definitions generally, 8 1-2.




Sec. 118-6. - Use of, and cost recovery for, consultants for applications for development approval.

{a)

{c)

Purpose and summary. The city commission declares that new procedures are required to provide for
preparation and review of traffic and other technical studies and/or reports to restore and instill
confidence in the development approval process. Further, such new procedures are necessary to
confirm that adverse effects of development are adequately evaluated for property owners, citizens,
residents and taxpayers in the City of Miami Beach. The new procedures will provide for the creation
and maintenance of an approved list of qualified consultants to provide impartial expertise for
preparation and/or review of studies and reports required for assessment of impacts of applications for
development approval, upon which applicants for development approval, affected citizens, and the city
canrely.

Consultant list. The city's procurement division shall maintain a list of approved consultants of various

specialties available to prepare and/or review studies and reports required for applications for

development approval.

[Defined.] For purposes of this section, "appiication for development approval” shall mean any

application for approval by a city land use board {planning board, board of adjustment, historic

preservation board, design review board).

Requirements for selection of a city consultant and procedures for payment. Prior to the applicant

submitting an application for development approval, the applicant shall meet with city staff to

determine the types of studies and/or reports required for the proposed project, as well as the
methodology to be followed as part of the production of the study.

(1) When an applicant is required to submit, as part of an application for development approval, a
traffic or any other technical study and/or report, the applicant shall prepare the required
study/report using its own consultant.

(2) The city shall review the study/report, and shall retain a consultant from the city's approved list
having the necessary expertise to perform such review. The applicant shall be responsible for all
costs associated with the city's consultant review, and shall pay for the costs associated with the

city's consultant review prior to proceeding to approval of the application by the applicable land

use board.

{e) [City not liable.]In no event shall the city be held liable, whether to applicants and/or third parties, for

()

any work and/or services rendered by any consultant on the city's approved list, and/or otherwise in

connection with a consultant's preparation or review of any study and/or report contemplated herein.

Expert reports and appearances.

(1) All required consultant or expert studies and/or reports, including those requested by a board,
shall be provided to the city in written form, supplemented with digital format when available.

(2) Applicant's reports and/or studies shall be submitted to the planning department a minimum of 60
days prior to the board hearing. Rebuttal reports submitted by opponent's consultants shall be
submitted to the city no less than 30 working days before the public hearing. Failure to meet these




(3)

deadlines shall result in the subject report/study being deemed inadmissible for that public
hearing, subject to a waiver of this inadmissibility by a 5/7 vote of the applicable board.
Consultants or experts submitting reports/studies for consideration at public hearings must
appear at the public hearing in order to allow for questions from the board and/or cross-
examination. This provision may be waived by a 5/7 vote of the applicable board, authorizing the

report/study to be sufficient for the purposes of the subject public hearing.

(Ord. No. 2010-3677, § 1, 3-10-10; Ord. No. 2010-3707,§ 1, 11-17-10; Ord. No. 2015-3978, § 2, 12-9-15, eff. 4-

1-16)




Sec. 118-9. - Rehearing and appeal procedures.

The following requirements shall apply to all rehearings and appeals by land development boards
unless otherwise more specifically provided for in these land development regulations, and applicable fees
and costs shall be paid to the City as required under_section 118-7 and Appendix A to the City Code. As used

herein, "land use board(s)" shall mean the board of adjustment, design review board, historic preservation

board and planning board.

{a) Rehearings.

{1} The types of land use board decisions eligible for a rehearing are as follows:

A

Historic preservation board. Historic preservation board order relating to the issuance of a
Certificate of Appropriateness, dig or demolition. Bert J. Harris rehearing is separately
addressed at subsection (a}{6), below.

Design review board. Design review board final order relating to design review approval,
only.

Except as delineated above. Rehearings are not available for any other application, or for
any other land use board action without a finai order.

There shall only be allowed one rehearing for each final order arising from an application,

although multiple persons may participate in or request the rehearing.

(2) Eligible rehearing applications shall be filed in accordance with the process as outlined in

subsections A through D below:

A.

Timeframe to file. A petition for rehearing shall be submitted to the planning director on or

before the 15th day after the rendition of the board order. Rendition shall be the date

upon which a sighed written order is executed by the board's clerk.

Eligible parties. Parties eligible to file an application for rehearing are limited to:

(i) Original applicant(s);

(i} The city manager on behalf of the city administration;

(iiiy An affected person, which for purposes of this section shall mean either a person
owning property within 375 feet of the applicant’s project reviewed by the board, or a
person that appeared before the board (directly or represented by counsel), and
whose appearance is confirmed in the record of the board's public hearing(s} for such
project;

(ivy Miami Design Preservation League;

{v) Dade Heritage Trust.

Application requirements. The petition to the board shall be in a writing that contains all

facts, law and argument, by or on behalf of an eligible party, and demonstrate the

following:

)




(3)

(4)

(5

(6)
(7)

Newly discovered evidence which is likely to be relevant to the decision of the board,
or

(i) The board has overlooked or failed to consider something which renderers the
decision issued erroneous.

D. Notice requirements. Ali land use board applications eligible to request a rehearing are
subject to the same noticing requirements as an application for a public hearing, in
accordance with_section 118-8, "Notice Procedures for Quasi-Judicial Land Use Board
Actions and for Administrative Decisions Requiring Notice". The rehearing applicant shali
be responsible for all associated costs and fees.

Outside Counsel to the Planning Department. In the event of a rehearing to the applicable land

use board, the planning director may engage the services of an attorney, or utilize a separate,

independent, attorney from the city attorney's office, for the purpose of representing the
administrative officer and planning staff during the rehearing.

Actions by the applicable land use board. After the rehearing request is heard, the applicable

fand use board may take the actions outlined in subsections (i) through (v) below:

(i) Rehear or not rehear a case,

(i) If the decision is to rehear the application, the board may take additional testimony,

(iii) Reaffirm their previous decision,

{iv) Issue a new decision, and/or

(v} Reverse or modify the previous decision.

Stay of work. A rehearing application to the applicable land use board stays all work on the

premises and all proceedings in furtherance of the board action; however, nothing herein shall

prevent the issuance of building permits or partial building permits necessary to prevent
imminent peril to life, health or property, as determined by the building official.

Tolling. See tolling provision under {c)(6}.

Rehearings due to Bert . Harris Claim. A petition for rehearing pursuant to a Harris Act claim,

the petition shall include the following documentation which shall be submitted no later than

15 days after the submission of the petition for rehearing:

A. A bona fide, valid appraisal supporting the claim of inordinate burden and demonstrating
the loss, or expected loss, in fair market value to the real property as a result of the board's
action;

B. Ali factual data described in subsection_118-564{c), "Decisions on certificates of
appropriateness”; provided, however, in the event all or any portion of the factual data was
available to the applicant prior to the conclusion of the public hearing before the historic

preservation or joint design review board/historic preservation board and the applicant




failed to furnish same to the board's staff as specified in subsection_118-564(c), "Decisions

on certificates of appropriateness” then, the board may, in its discretion, deny the

applicant's request to introduce such factual data;

C. Areport prepared by a licensed architect or engineer analyzing the financial implications of
the requirements, conditions or restrictions imposed by the board on the property or
development proposed by the applicant with respect to which the applicant is requesting a
rehearing;

D. Areport prepared by a licensed architect or engineer analyzing alternative uses for the real
property, if any;

E. Areport prepared by a licensed architect or engineer determining whether, as a result of
the board action, the owner is permanently unable to attain the reasonable, investment-
backed expectation for the existing use of the real property or a vested right to a specific
use of the real property with respect to the real property as a whole, or that the property
owner is left with existing or vested uses that are unreasonable; and

F.  Areport prepared by a licensed architect or engineer addressing the feasibility, or lack of
feasibility, of effectuating the board's requirements, conditions or restrictions and the
impact of same on the existing use of the real property or a vested right to a specific use of
the real property.

(b) Administrative appeal procedures:
(1) Decisions eligible for administrative appeals:

A. Planning Board Conditional Use Applications. An eligible party may appeal a decision of the
planning director to the planning board regarding a decision reached on a conditional use
application.

B. Board of Adjustment administrative appeals.

(i With the exception of those items expressly identified within this section for appeals of
administrative decisions specifically delegated to the other land use boards, the board
of adjustment shall have the power and duty to hear and decide appeals when it is
alleged that there is error in any order, requirement, decision, or determination made
by an administrative official in the enforcement of these land development
regulations.

(i) An administrative appeal pursuant to subsection_118-397(b), "Existence of a

nonconforming building or use.”

C. Historic preservation board administrative appeals. An eligible party may appeal a decision
of the planning director regarding the following to the historic preservation board:

{i) An administrative appeal pursuant to subsection_118-563(d)(1) or (3), "Review
procedure,"

(iiy An administrative appeal pursuant to_section 118-565, "Special review procedure,” or




(i} An administrative appeal pursuant to_section 118-609, "Completion of work."

D. Design review board administrative appeals. An eligible party may appeal a decision of the

planning director regarding the following administrative determinations to the design
board:

{i)

(ii)
(iii)

An administrative appeal pursuant to_section 118-395, "Repair and/or rehabilitation of

nonconforming buildings and uses,”

An administrative appeal pursuant to_section 118-260, "Special review procedure,” or

An administrative appeal pursuant to_section 142-108, "Provisions for the demolition

of single-family homes located outside of historic districts.”

(2) Eligible administrative appeals shall be filed in accordance with the process as outlined in

subsections A through D below:

A.  Timeframe to file:

(i)

(i)

(iii)

(iv})

Planning board. A petition for an administrative appeal shall be submitted to the
planning director published a decision on the conditional use application on or within
15 days after the date on which the director or designee published a decision reached
on a Conditional Use application. For this section of the code, published shall mean the
ruling being released, in writing, and distributed by the planning director, or his
designee,

Board of adjustment. A petition for an administrative appeal shall be submitted to the
planning director on or before the 30th day after the date of the publication of a
refusal of a permit by, notice of violation, ruling, decision or determination of, the
building official or other administrative official.

Historic preservation board. A petition for an administrative appeal shall be
submitted to the planning director on or before the 15th day after the date on which
the director or designee published a decision on applications submitted pursuant to
subsection_118-563(d)(1), "Review procedure,” pertaining to ground level additions to
existing structures, and subsection_118-563(d)(3), "Review procedure " pertaining to
facade and building restoration.

Design review board. Administrative appeals shall be submitted to the planning
director on or before the 15th day after the date on which the decision is published

pursuant to either section 118-395, "Repair and/or rehabilitation of nonconforming

buildings and uses" or [section]_142-108, "Provisions for the demolition of single-family

homes located outside of historic districts.”

B. Eligible parties. Parties eligible to file an application for an administrative appeal are

limited to the following:

(i}
(i)

Original applicant/property owner.




The city manager on behaif of the city administration, except for administrative
appeals pursuant to sections_118-260, "Special review procedure,” 118-395, "Repair
and/or rehabilitation of nonconforming buildings and uses," 118-609, "Completion of
work" and_142-108, "Provisions for the demolition of single-family homes located

—————rwermrirerird

outside of historic districts”,
(iii) An affected person, which for purposes of this section shall mean a person owning
property within 375 feet of the site or application which is the subject of the
administrative appeal, except for administrative appeals pursuant to sections_118-260,
"Special review procedure” 118-395, "Repair and/or rehabilitation of nonconforming
buildings and uses," 118-609, "Completion of work," and_118-260, "Special review
procedure.”

{(iv} Miami Design Preservation League, except for administrative appeals pursuant to

sections_118-260, "Special review procedure,” 118-395, "Repair and/or rehabilitation
of nonconforming buildings and uses," 118-260, "Special review procedure," 118-609,
"Completion of work," and_142-108, "Provisions for the demolition of single-family
homes located outside of historic districts."

(v) Dade Heritage Trust, except for administrative appeals pursuant to sections 118-260,
"Special review procedure,” 118-395, "Repair and/or rehabilitation of nonconforming
buildings and uses," 118-260, "Special review procedure,” 118-609, "Completion of
work,"” and_142-108, "Provisions for the demolition of single-family homes located
outside of historic districts.”

C. Application requirements. The following shall be required for all applications for
administrative appeals:

(i) The petition to the board shall be in writing; and

(i) Shall be submitted by or on behalf of an eligible party; and

(i) Shall set forth the factual, technical, architectural, historic and legal bases for the

appeal; and

(iv) The party filing the appeal shall be responsible for providing all plans and exhibits,

subject to planning department procedures, as well as the duplication of all pertinent
plans and exhibits.

D. Notice requirements. All land use board applications eligible to request an appeal are
subject to the same noticing requirements as an application for a public hearing, in
accordance with_section 118-8, "Notice Procedures for Quasi-judicial Land Use Board
Actions and for Administrative Decisions Requiring Notice." The hearing applicant shall be
responsible for all associated costs and fees.

(3) Outside Counsel to the Planning Department, In the event of an administrative appeal to the
applicable land use board, the planning director may engage the services of an attorney, or

utilize a separate, independent, attorney from the city attorney's office, for the purpose of




representing the administrative officer who made the decision that is the subject of the appeal.
(4) Board Decisions on Administrative Appeals. The applicable land use board may, upon appeal,
reverse or affirm, wholly or partly, the order, requirement, decision, or determination, and to
that end shall have all the powers of the officer from whom the appeal is taken. The concurring
vote of five members of the applicable land use board shall be necessary to reverse any order,
requirement, decision, or determination of any such administrative official or to decide in favor
of the applicant on any matter upon which the applicable land use board is required to pass
under these land development regulations.
No permit shall be issued for work prior to expiration of the appeal period or final disposition

of any appeat.

(5) Stay of Work and Proceedings on Appeal. An administrative appeal to the applicable board
stays all work on the premises and all proceedings in furtherance of the action appealed from,
uniess one of the exceptions below applies:

A. The official from whom the appeal was taken shall certify to the applicable land use board
that, by reason of facts stated in the certificate, a stay would cause imminent peril to life or
property. in such a case, proceedings or work shall not be stayed except by a restraining
order, which may be granted by the board or by a court of competent jurisdiction, upon
application, with notice to the officer from whom the appeal is taken and for good cause
shown; or

B. |If the appeal arises from an application for a quasi-judicial public hearing before a land use
board, the hearing before the board to which application was made may proceed, provided
any approval does not vest. The final order shall contain appropriate conditions to stay its
effectiveness until the final resolution of all administrative and court proceedings. No
building permit, or certificate of occupancy, or business tax receipt, dependent upon such
hearing approval, shall be issued until the final resolution of all administrative and court
proceedings as certified by the city attorney. The applicant for such land use board hearing
shall hold the city harmless and agree to indemnify the city from any liability or loss
resulting from such proceedings. Naotice of the final resolution of administrative and court
proceedings shall be provided as required for notice of hearings under these land
development regulations.

(c) Appeals of land use board applications.

{1) Decisions of the following shall be final, and there shall be no further review thereof except by
resort to a court of competent jurisdiction by petition for writ of certiorari:

A. Planning board.

Board of adjustment.

B
C. Design review board, with respect to variance decisions and administrative appeals, only.
D




Historic preservation board, with respect to variance decisions and administrative appeals,

only.

E. Historic preservation special master.

(2) Decisions from the following may be appealed as noted:

A. Historic preservation board.

() Any applicant requesting an appeal of an approved application from the historic
preservation board (for a Certificate of Appropriateness only) shall be made to the
historic preservation special master, except that a land use board order granting or
denying a request for rehearing shall not be reviewed by the Historic preservation
special master.

(i} The historic preservation special master shall meet the following requirements:

a. Historic preservation special master qualifications, Historic preservation special
masters appointed to hear appeals pursuant to this subsection shall be attorneys
who are members in good standing of the Florida Bar and have expertise in the
area of historic preservation.

b. Historic preservation special master terms. Historic preservation special masters
shall serve terms of three years, provided however, that they may be removed
without cause upon a majority vote of the city commission. Compensation for
historic preservation special masters shall be determined by the city commission.

B. Design review board. Any applicant requesting an appeal of an approved application from
the design review board (for design review approval only) shall be made to the city
commission, except that orders granting or denying a request for rehearing shail not be
reviewed by the city commission.

(3) Eligible appeals of the design review board or historic preservation board shall be filed in
accordance with the process as outlined in subsections A through D} below:;

A. Timeframe to file. A petition for an appeal shall be submitted to city clerk on or before the
20th day after the rendition of the board order. Rendition shall be the date upon which a
signed written order is executed by the board's clerk.

B. Eligible parties to file an application for an appeal are limited to the following:

(i) Criginal applicant;

(i) The city manager on behalf of the city administration;

(iii)y An affected person, which for purposes of this section shall mean either a person

owning property within 375 feet of the applicant's project reviewed by the board, or a
person that appeared before the board (directly or represented by counsel) and whose

appearance is confirmed in the record of the board's public hearing(s} for such project;

(iv) Miami Design Preservation League;

(v} Dade Heritage Trust.




(4)

(5)

C. Application requirements:

{i} The appeal shall be in writing, and include ali record evidence, facts, law and
arguments necessary for the appeal (this appellate document shalil be called the
"brief"}; and

(iiy Shall include all applicable fees, as provided in appendix A; and

(iiiy Shall be by or on behalf of a named appellant(s); and

{iv) Shall state the factual bases and legal argument in support of the appeal; and

(v} A full verbatim transcript of all proceedings which are the subject of the appeal shali
be provided by the party filing the petition, along with a written statement identifying
those specific portions of the transcript upon which the party filing it will rely for
purposes of the appeal. The verbatim transcript and written statement shall be filed
no later than two weeks prior to the first scheduled public hearing to consider the
appeal.

D. Naotice requirements. All applications for an appeal of the design review board or historic
preservation board are subject to the same noticing requirements as an application for a
public hearing, in accordance with_section 118-8, "Notice Procedures for Quasi-judicial
Land Use Board Actions and for Administrative Decisions Requiring Notice." The appeal
applicant shall be responsible for all associated costs and fees.

Action. In order to reverse, amend, modify, or remand amendment, modification, or rehearing

the decision of the board, the city commission (for design review board appeals), and the

historic preservation special master {for historic preservation board appeals of Certificates of

Appropriateness. Dig or Demolition), shall find that the board did not comply with any of the

following:

(i} Provide procedural due process;

{iil Observe essential requirements of law; and

(iiiy Based its decision upon substantial competent evidence.

The decision on the appeal shall be set forth in writing, and shall be promptly mailed to all

parties to the appeal. In order to reverse, or remand, a five-sevenths vote of the city

commission is required for appeals of the design review board to the city commission.

Stay of work and proceedings on appeal. An appeal of a board order stays all work on the
premises and all proceedings in furtherance of the action appealed from, unless one of the
exceptions below applies:

(i) A stay would cause imminent peril to life or property. In such a case, proceedings or
work shall not be stayed except by a restraining order, which may be granted by the
board or by a court of competent jurisdiction, upon application for good cause shown;
or

(i}




If the appeal arises from an application for development review board hearing or
other approval requiring a hearing before a fand use board, the final order shall
contain appropriate conditions to stay its effectiveness until the final resolution of all
administrative and court proceedings. No building permit, or certificate of occupancy,
or business tax receipt, dependent upon such hearing approval, shall be issued until
the final resolution of all administrative and court proceedings as certified by the city
attorney. The applicant for such land use board hearing shall hold the city harmless
and agree to indemnify the city from any liability or loss resulting from such
proceedings. Notice of the final resolution of administrative and court proceedings
shall be provided as required for notice of hearings under these land development
regulations. Notwithstanding the foregoing, an appeal to the board or court, or other
challenge to an administrative official's decision, shall neither stay the issuance of any
building permit, full building permit or phased building permit nor stay the running of
the required time period set by board order or these land development regulations to
obtain a full building permit or phased building permit.

(6) Tolling during all appeals. Notwithstanding the provisions of subsections_118-193(2),
"Applications for conditional uses," 118-258(c}), "Building permit application,” 118-532(c),
"Proceedings before the historic preservation board," or_118-564(11), "Decisions on certificates
of appropriateness,” in the event the original decision (board order) of the applicable board, is
timely appealed, the applicant shall have 18 months, or such lesser time as may be specified by
the board, from the date of final resolution of all administrative and/or court proceedings to
obtain a full building permit, a certificate of occupancy, a certificate of use or a certificate of
completion, whichever occurs first. This tolling provision shall only be applicable to the original
approvai of the board and shall not apply to any subsequent requests for revisions or requests

for extensions of time.

(Ord. No. 2015-3977, 8 1, eff. 12-19-15)



Sec. 118-51. - Powers and duties.
The planning board shall have the following powers and duties:

(1) To acquire, compile and collate all available data, materials, statistics, maps, photographs, reports
and studies necessary to obtain an understanding of past conditions and present trends, which
affect the city and the economic and general welfare of its residents. The board shall evaluate data
and determine the past, present and future trends as they relate to population, property values,
economic bases, land use, and to evolve the principles and policies required to guide the direction
and type of future development and expansion of the city.

{(2) To conduct such public hearings as may be helpful in gathering information and data necessary for
the presentation of suitable and appropriate plans for the comprehensive and systematic
development of the city and to transmit the same for consideration by the city commission.

(3) To make, cause to be made, or obtain special studies on the location, condition and adequacy of
specific facilities of the city. These may include, but are not limited to, studies on single and
multiple-family housing, including hotels, apartment buildings, cooperatives and condominiums,
commercial and industrial conditions and facilities, beaches, parks, playgrounds and other
recreational facilities, public buildings, public and private utilities, traffic, transportation and
parking. The board shall be authorized to study and consider any and all studies made and
published by the federal, state and county governments.

(4) To make appropriate studies of the location and extent of present and anticipated use of land,
population, social and economic resources and problems, and to submit such data, with the
recommendations of such board, to the city commission.

(5) To consider and to act upon any and all matters referred to it by the city commission or by the
provisions of any city ordinance pertaining to land use and to submit its findings and
recommendations on such matters to the city commission.

(6) In granting a request, the board may prescribe appropriate conditions and safeguards which are
consistent and supportive of the city's comprehensive plan, neighborhood plan or capital
improvement plan. Violation of such conditions and safeguards shall be deemed a violation of
these land deveiopment regulations.

{(7) To carry out its responsibilities as the local planning agency pursuant to the state and the Locai
Government Comprehensive Planning and Land Development Regulations Act (F.S. ch. 163).

(8) To insure a high degree of aesthetics and promote quality in construction and design of buildings
and structures so as to enhance the value of property and the physical environment of the city.

{9) To consider applications pertaining to conditional use permits, amendments to these land
development regulations, change of zoning district boundaries and comprehensive plan

amendments and future land use map changes.

(10)




To promote reduced crime and fear of crime through the use of crime prevention through

environmental design guidelines and strategies.

{11} To review the sale, exchange, conveyance or lease of ten years or longer of certain city-owned

property, as provided in City Charter, subsection_1.03(b)3, entitled, "Alienability of property,"

which requires approval by a majority {four-sevenths) vote of all members of the planning board. In

reviewing such an application, the planning board shall consider the following review criteria, when

appiicable:

a.

E.

Whether or not the proposed use is in keeping with city goals and objectives and conforms to
the city comprehensive plan.

If a sale, a determination as to whether or not alternatives are available for the acquisition of
private property as an alternative to the proposed disposition or sale of city-owned properties,
including assembly of adjacent properties, and impact of such assemblage on the adjacent
neighborhood and the city in general.

The impact on adjacent properties, including the potential positive or negative impacts such as
diminution of open space, increased traffic, adequate parking, noise level, enhanced property
values, improved development patterns, and provision of necessary services.

Determination as to whether or not the proposed use is in keeping with the surrounding
neighborhood, blocks views or creates other environmental intrusions, and evaluation of
design and aesthetic considerations of the project.

A traffic circulation analysis and plan that details the impact of projected traffic on the
immediate neighborhood and how this impact is to be mitigated.

Determination as to whether or not the proposed use is in keeping with a public purpose and
community needs, and improving the community's overall quality of life.

if a lease is proposed, the duration and other nonfinancial terms of the lease.

(Ord. No. 89-2665, § 17-1, eff. 10-1-89; Ord. No. 2006-3521, 8 1, 7-12-06)
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Therefore, if a public entity refuses admis-
sion te a person with cerebral palsy and his
or her companions, the companions have an
independent right of action under the ADA
and this section.

During the legislative process, the term
Hentity” was added to section 302(bX1XE) to
clarify that the scope of the provision is in-
tended to encompass not only persens who
have a known association with a person with
a disability, but also entities that provide
services to or are otherwise associated with
such individuals. This provision was in-
tended to ensure that entities such as health
care providers, employees of social service
agencies, and others who provide profes-
sional services to persons with disabilities
are not subjected to discrimination because
of their professional association with persons
with disabilities.

Section 35.131 Illegal Use of Drugs

Section 35131 effectuates section 510 of the
ADA, which clarifies the Act's application to
people who use drugs illegally. Paragraph (a)
provides that this part does not prohibit dis-
crimination based on an individeal’s current
illegal use of drugs.

The Act and the regulation distinguish be-
tween illegal use of drugs and the legal use
of substances, whether or not those sub-
stances are ‘‘controlled substances,” as de-
fined in the Controlied Substances Act (21
U.8.C. 812). Some controlled substances are
prescription drugs that have legitimate med-
ical uses, Section 35.131 does not affect use of
controiled substances pursuant to a valid
prescription under supervision by a licensed
health care professional, or other use that is
authorized by the Controlied Substances Act
or any other provision of Federal law. It dces
apply to illegal use of those substances, as
well as to illegal use of controlled substances
that are not prescription drugs. The key
question is whether the individual’s use of
the substance is illegal, not whether the sub-
stance has recognized legal uses, Alcohkol is
not a conyrolled substance, so use of alcchol
is not addressed by §35.131 (although alco-
holics are individuals with disabilities, sub-
ject to the protections of the statute),

A distinction is also made between the use
of a substance and the status of being ad-
dicted to that substance. Addiction is a dis-
ability, and addicts are individuals with dis-
abilities protected by the Act. The protec-
tion, however, does not extend to actions
based on the illegal use of the substance, In
other words, an addict cannot use the fact of
his or her addiction as a defense Lo an action
hased on illegal use of drugs. This distinction
i3 not artificial. Congress intended to deny
protection to pecple who engage in the ille-
gal use of drugs, whether or not they are ad-
dicted, but to provide protection to addicts
s0 long as they are not currently using
drugs.

28 CFR Ch. | (7-1-11 Edition)

A third distinction is the difficult ene be-
tween current use and former use. The defi-
nition of “current illegal use of drugs’ in
§35.104, which is based on the report of the
Conference Committee, H.R. Coni. Rep. No.
596, 101st Cong., 2d Sess. 64 (1990) (hereinafter
“Conference report’’), is “illegai use of drugs
that occurred recently enough to justify a
reasonable belief that a person’s drug use is
current or that continuaing use is a real and
ongoing problem."

Paragraph (a)2¥i) specifies that an indi-
vidual who has successfully completed a su-
pervised drug rehabilitation program or has
otherwise been rehabilitated successfully
and who is not engaging in current illegal
use of drugs is protected. Paragraph (a)(2)(ii)
clarifies that an individual who is currently
participating in s supervized rehabilitation
program and is not engaging in current ille-
gal use of drugs is protected. Paragraph
(a)(2)(iii) provides that a person who is erro-
neously regarded as engaging in current ille-
gal use of drups, but who is not engaging in
such use, is protected.

Paragraph (b) provides a limited exception
to the exclusion of current illegal users of
drugs from the protections of the Act. IL pro-
hibits denial of health services, or services
provided in conunection with drug rehabilita-
tion to an individual on the basis of current
illegal use of drugs, if the individual is other-
wise entitled to such services. A health care
facility, such as a hospitai or clizi¢c, may not
refuse treatment to an individoal in need of
the services it provides on the grounds that
the individual is illegally using drugs, but it
is not required by this section to provide
services that it does not ordinarily provide.
For example, a health care facility that spe-
cializes in a particular type of treatment,
such as care of burn victims, is not required
to provide drug rehabilitation services, but
it cannot refuse to treat an individoal's
burns on the grounds that the individual is
ilegally using drugs.

Some commenters pointed out that absten-
tion from the use of drugs is an essential
condition of participation in some drug reha-
bilitation programs, and may be a necessary
requirement in inpatient or residential set-
tings. The Department believes that this
comment is well-founded. Congress clearly
intended to prohibit exclusion from drug
treatment programs of the very individuals
who need such programs because of their use
of drugs, bat, once an individual has been ad-
mitted te a program, abstention may be a
neceasary and appropriate condition to con-
tinued participation. The final rule therefore
provides that a drug rehabilitation or treat-
ment program may prohibit illegal use of
drugs by individuals while they are partici-
pating in the program.

Paragraph (c} expresses Congress’ inten-
tion that the Act be neutral with respect tc
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asgistance of interested persons, in-
clnding handicapped persons or organi-
zations representing handicapped per-
sons, and

(3) Otherwise consult with interested
persons, including handicapped persons
or organizations representing handi-
capped persons, in achieving compli-
ance with section 504.

§41.6 Interagency cooperation.

(a) Where each of a substantial nam-
wer of recipients is receiving assistance
for similar or related purposes from
two or more agencies or where two or
more agencies cooperate in admin-
istering assistance for a given class of
recipients, the agencies shall:

(1> Coordinate compliance with sec-
tion 504, and

(2) Designate one of the agencies as
the primary agency for section 504
compliance purposes.

(b) Any agency conducting a compli-
ance review or investigating a compli-
ant of an alleged section 504 violation
shall notify any other affected agency
upon discovery of its jurisdiction and
shall inform it of the findings made.
Reviews or investigations may be made
on a joint basis.

§41.7 Coordination with sections 502
and 503.

(a) Agencies shall consult with the
Architectural and Transpertation Bar-
riers Compliance Board in developing
requirements for the accessibility of
new facilities and alterations, as re-
guired in §41.58, and shall coordinate
with the Board in enforcing such re-
guirements with respect to facilities
that are subject to section 502 of the
Rehabilitation Act of 1973, as amended,
as well as to section H04.

(b} Agencies shsall coordinate with
the DPepartment of Labor in enforcing
requirements concerning employment
discrimination with respect $o recipi-
ents that are also federal coniractors
subject to section 503 of the Rehabilita-
tion Act of 1973, as amended.

§41.31

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons

$41.31 Handicapped person.

(a} Handicapped person means any
person who has a physical or mental
impairment that suhbstantially limits
one or more major life activities, has a
record of such ah impairment, or is re-
garded as having such an impairment.

(b) As used in paragraph (a) of this
gection, the phrase:

(1) Physical or mental impoirment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-

order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental iliness, and specific learning
disabilities.
The term ‘“physical or mental impair-
ment” inciudes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities means func-
tions such as caring for one's self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impuairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major ife activities but is treated by a
recipient as constituting such a limita-
tion;

{ii) Has a physical or mental impair-
ment that substantially limits major
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In the fifth edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-5), the revised
chapter of “Substance-Related and Addictive Disorders” includes substantive changes to the disorders
grouped there plus changes to the criteria of certain conditions.

Substance Use Disorder

Substance use disorder in DSM-5 combines the DSM-IV categories of substance abuse and substance
dependence into a single disorder measured on a continuum from mild to severe. Each specific sub-
stance (other than caffeine, which cannot be diagnosed as a substance use disorder) is addressed as a
separate use disorder (e.g., alcohol use disorder, stimulant use disorder, etc.), but nearly all substances
are diagnosed based on the same overarching criteria. In this overarching disorder, the criteria have not
only been combined, but strengthened. Whereas a diagnosis of substance abuse previously required
only one symptom, mild substance use disorder in DSM-5 requires two to three symptoms from a list of
11. Drug craving will be added to the list, and problems with law enforcement will be eliminated be-
cause of cultural considerations that make the criteria difficult to apply internationally.

In DSM-IV, the distinction between abuse and dependence was based on the concept of abuse as a
mild or early phase and dependence as the more severe manifestation. In practice, the abuse criteria
were sometimes quite severe. The revised substance use disorder, a single diagnosis, will better match
the symptoms that patients experience.

Additionally, the diagnosis of dependence caused much confusion. Most people link dependence with
“addiction” when in fact dependence can be a normal body response to a substance.

Addictive Disorders

The chapter also includes gambling disorder as the sole condition in a new category on behavioral
addictions. DSM-IV listed pathological gambling but in a different chapter. This new term and its loca-
tion in the new manual reflect research findings that gambling disorder is similar to substance-related
disorders in clinical expression, brain origin, comorbidity, physiology, and treatment.

Recognition of these commonalities will help people with gambling disorder get the treatment and
services they need, and others may better understand the challenges that individuals face in overcom-
ing this disorder.

While gambling disorder is the only addictive disorder included in DSM-5 as a diagnosable condition,
Internet gaming disorder will be included in Section Ill of the manual. Disorders listed there require
further research before their consideration as formal disorders. This condition is included to reflect the
scientific literature on persistent and recurrent use of Internet games, and a preoccupation with them,
can result in ciinically significant impairment or distress. Much of this literature comes from studies in
Asian countries. The condition criteria do not include general use of the Internet, gambling, or social
media at this time.




Other Disorders of Interest

DSM-5 will not include caffeine use disorder, although research shows that as little as two to three cups
of coffee can trigger a withdrawal effect marked by tiredness or sleepiness. There is sufficient evidence
to support this as a condition, however it is not yet clear to what extent it is a clinically significant disor-
der. To encourage further research on the impact of this condition, caffeine use disorder is included in
Section 1l of DSM-5.

DSM is the manual used by clinicians and researchers to diagnose and classify mental disorders. The American Psychiatric
Association {APA) will publish DSM-5 in 2013, culminating a 14-year revision process. For more information, go to www,

DSMS.org.

APA is a national medical specialty society whose more than 36,000 physician members specialize in the diagnosis, treat-
ment, prevention and research of mental ilinesses, including substance use disorders. Visit the APA at www.psychiatry.org
and www.healthyminds,org. For more information, please contact Eve Herold at 703-907-8640 or press@psych.org.

© 2013 American Psychiatric Association
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The Florida Senate
2016 Florida Statutes

Title XXX Chapter 413 SECTION 08
SOCIAL WELFARE EMPLOYMENT AND RELATED Rights and responsibilities of an
SERVICES FOR PERSONS WITH individual with a disability; use of
DISABILITIES a service animal; prohibited
discrimination in public
Entire Chapter employment, public
accommodations, and housing
) accommodations; penalties.

413.08 Rights and responsibilities of an individual with a disability; use of a service animal; prohibited
discrimination in public employment, public accommodations, and housing accommodations; penalties.—

(1)  Asused in this section and s, 113.081, the term:

(a) “Housing accommodation” means any real property or portion thereof which is used or occupied, or intended,
arranged, or designed to be used or occupied, as the home, residence, or sleeping place of one or more persons, but
does not include any single-family residence, the occupants of which rent, lease, or furnish for compensation not more

than one room therein.

() “Individual with a disability” means a person who has a physical or mental impairment that substantially
limits one or more major life activities of the individual. As used in this paragraph, the term:

1. “Major life activity” means a function such as caring for one’s self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

2. “Physical or mental impairment” means:

a. A physiological disorder or condition, disfigurement, or anatomical loss that affects one or more bodily
functions; or

b. A mental or psychological disorder that meets one of the diagnostic categories specified in the most recent
edition of the Diagnostic and Statistical Manual of Mental Disorders published by the American Psychiatric
Association, such as an intellectual or developmental disability, organic brain syndrome, traumatic brain injury,
posttraumatic stress disorder, or an emotional or mental illness.

(c) “Public accommodation” means a common carrier, airplane, motor vehicle, railroad train, motor bus, streetcar,
boat, or other public conveyance or mode of transportation; hotel; a timeshare that is a transient public lodging
establishment as defined in 5. 509.013; lodging place; place of public accommodation, amusement, or resort; and other
places to which the general public is invited, subject only to the conditions and limitations established by law and
applicable alike to all persons. The term does not include air carriers covered by the Air Carrier Access Act of 1986, 49
U.S.C. 5. 41705, and by regulations adopted by the United States Department of Transportation to implement such act.

(d) “Service animal” means an animal that is trained to do work or perform tasks for an individual with a
disability, including a physical, sensory, psychiatric, intellectual, or other mental disability. The work done or tasks
performed must be directly related to the individual’s disability and may include, but are not limited to, guiding an
individual who is visually impaired or blind, alerting an individual who is deaf or hard of hearing, pulling a
wheelchair, assisting with mobility or balance, alerting and protecting an individual who is having a seizure,
retrieving objects, alerting an individual to the presence of allergens, providing physical support and assistance with
balance and stability to an individual with a mobility disability, helping an individual with a psychiatric or
neurological disability by preventing or interrupting impulsive or destructive behaviors, reminding an individual with
mental illness to take prescribed medications, calming an individual with posttraumatic stress disorder during an
anxiety attack, or doing other specific work or performing other special tasks. A service animal is not a pet. For
purposes of subsections (2), (3), and (4), the term “service animal” is limited to a dog or miniature horse. The crime-




deterrent effect of an animal’s presence and the provision of emotional support, well-being, comfort, or
companionship do not constitute work or tasks for purposes of this definition.

(2) Anindividual with a disability is entitled to full and equal accommodations, advantages, facilities, and
privileges in all public accommodations. A public accommodation must modify its policies, practices, and procedures
to permit use of a service animal by an individual with a disability. This section does not require any person, firm,
business, or corporation, or any agent thereof, to modify or provide any vehicle, premises, facility, or service to a
higher degree of accommodation than is required for a person not so disabled.

(3} Anindividual with a disability has the right to be accompanied by a service animal in all areas of a public
accommodation that the public or customers are normally permitted to occupy.

{a) The service animal must be under the control of its handler and must have a harness, leash, or other tether,
unless either the handler is unable because of a disability to use a harness, leash, or other tether, or the use of a
harness, leash, or other tether would interfere with the service animal’s safe, effective performance of work or tasks, in
which case the service animal must be otherwise under the handler’s control by means of voice control, signals, or
other effective means.

(b) Documentation that the service animal is trained is not a precondition for providing service to an individual
accompanied by a service animal. A public accommodation may not ask about the nature or extent of an individual’s
disability. To determine the difference between a service animal and a pet, a public accommodation may ask if an
animal is a service animal required because of a disability and what work or tasks the animal has been trained to
perform.

(c) A public accommodation may not impose a deposit or surcharge on an individual with a disability as a
precondition to permitting a service animal to accompany the individual with a disability, even if a deposit is
routinely required for pets.

(d) Anindividual with a disability is liable for damage caused by a service animal if it is the regular policy and
practice of the public accommeodation to charge nondisabled persons for damages caused by their pets.

(¢) The care or supervision of a service animal is the responsibility of the individual owner. A public
accommodation is not required to provide care or food or a special location for the service animal or assistance with
removing animal excrement.

{f) A public accommodation may exclude or remove any animal from the premises, including a service animal, if
the animal is out of control and the animal’s handler does not take effective action to control it, the animal is not
housebroken, or the animal’s behavior poses a direct threat to the health and safety of others. Allergies and fear of
animals are not valid reasons for denying access or refusing service to an individual with a service animal. If a service
animal is excluded or removed fot being a direct threat to others, the public accommodation must provide the
individual with a disability the option of continuing access to the public accommodation without having the service
animal on the premises.

(4) Any person, firm, or corporation, or the agent of any person, firm, or corporation, who denies or interferes with
admittance to, or enjoyment of, a public accommodation or, with regard to a public accommodation, otherwise
interferes with the rights of an individual with a disability or the trainer of a service animal while engaged in the
training of such an animal pursuant to subsection (8), commits a misdemeanor of the second degree, punishable as
provided in s. 775.082 or 5. 775.083 and must perform 30 hours of community service for an organization that serves
individuals with disabilities, or for another entity or organization at the discretion of the court, to be completed in not

more than 6 months.
(5) Ttis the policy of this state that an individual with a disability be employed in the service of the state or

political subdivisions of the state, in the public schools, and in all other employment supported in whole or in part by
public funds, and an employer may not refuse employment to such a person on the basis of the disability alone, unless
it is shown that the particular disability prevents the satisfactory performance of the work involved.

(6) An individual with a disability is entitled to rent, lease, or purchase, as other members of the general public,
any housing accommodations offered for rent, lease, or other compensation in this state, subject to the conditions and

limitations established by law and applicable alike to all persons.




(a) This section does not tequire any person renting, leasing, or otherwise providing real property for
compensation to modify her or his property in any way or provide a higher degree of care for an individual with a
disability than for a person whe is not disabled.

(b) An individual with a disability who has a service animal or who obtains a service animal is entitled to full and
equal access to all housing accommodations provided for in this section, and such a person may not be required to pay
extra compensation for such animal. However, such a person is liable for any damage done to the premises or to
another person on the premises by the animal. A housing accommodation may request proof of compliance with
vaccination requirements.

(c) This subsection does not limit the rights or remedies of a housing accommodation or an individual with a
disability that are granted by federal law or another law of this state with regard to other assistance animals.

(7) Anemployer covered under subsection (5} who discriminates against an individual with a disability in
employment, unless it is shown that the particular disability prevents the satisfactory performance of the work
involved, or any person, firm, or corporation, or the agent of any person, firm, or corporation, providing housing
accommodations as provided in subsection {6) who discriminates against an individual with a disability, commits a
misdemeanor of the second degree, punishable as provided in s. 775.082 or 5. 775.083.

(8 Any trainer of a service animal, while engaged in the training of such an animal, has the same rights and
privileges with respect to access to public facilities and the same liability for damage as is provided for those persons
described in subsection (3) accompanied by service animals.

(9) A person who knowingly and willfully misrepresents herself or himself, through conduct or verbal or written
notice, as using a service animal and being qualified to use a service animal or as a trainer of a service animal commits
a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083 and must perform 30 hours of
community service for an organization that serves individuals with disabilities, or for another entity or organization at
the discretion of the court, to be completed in not more than 6 months.

History.—s. 1, ch. 25268, 1949; s. 1, ch. 61-217; 5. 361, ch. 71-136; 5. 1, ch, 71-276; s. 1, ch. 73-110; 5. 1, ch. 74-286; 5. 1, ch. 77-174; 5. 19, ¢h. 77-
25%; 5. 178, ch, 79-400; s. 1, ch. 82-111; 5. 73, ch. £3-218; 5. 60, ch. 85-81; 5. 1, ch. 87-312; 5. I, ch. 89-317; 5. 1, ch. 90-8; 5. 1, ch. 91-94; 5. 1, ch. 93-18; 5.
57, ch. 97-103; 5. 1, ch. 98-19; 5. 3, ch. 2002-176; s. 1, ch. 2005-63; 5. 1, ch, 2015-131.

Disclaimer: The information on this system is unverified. The journals or printed bills of the respective chambers
should be consulted for official purposes.

Copyright © 2000- 2016 State of Florida.
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Case Summary

Procedural Posture

Plaintiffs, recovering substance abuse individuals., and

housing providers. alleged defendant city violated the Fair

Housing Act (FHA), 42 US.C.S & 3607 e seq., by passing

Boca Raton, Florida, Ordinance 4649, and Boca Raton.
Florida, Code § 28.2, limiting their ability to reside in

residential areas. A non-jury triaf was held.

Overview

The ordinance required that substance abuse ftreatment
facilities as defined by the ordinance or in Fla. Stat. €
397.311¢18) be located in a medical center district, or with
approval, in a motel'business district, thus treating recovering
individuals (RI) differently frem non-Rls. There was no
evidence of an impact on surrounding residential areas. The
RIs testified as to the importance of living in a residential
area. A cirv council meeting transeript did not support a safety
justification. Nothing showed a sober living arrangement
provided by a third party destroved the residential character of
a neighborhood more than one organized by the residents
themselves, White using the definition of Fla_ Srar. &

367,311¢18i did not violate the FHA. the rest of the ordinance
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did. Zoning Code § 28-2s occupancy limitation impacted Rls
more than non-Rls. making no exception for a group home for
RlIs who merely wanted to live in a single family home and
would not impact a neighborhood's character. There was no
available to

evidence a reascnable accommodation was

comply with 42 US.C.S & 2604:£i¢3itB). Injunctions were

warranted, bui speculative damages evidence required only

nominal damages.

Ontcome

Judgment entered in favor of plaintiffs. The city was enjoined
from enforcing the second section of Boca Raton. Florida.
Ordinance 4649, and was enjoined from enforcing Boca
Raton. Florida, Cede § 28-2, as to recovering individuals until
sich time as the city passed a reasonable accomumodation
procedure. Monetary damages were awarded in favor of
plainiiffs againsi the city in the amount of § 1 as to each

plaintiff.
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Lospital that offers substance abuse impairmen: services
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on the handicappad under the Fair Housing Act, 42 L75.(
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would pur the judiciary 1 the legislarure's role.

Civil Procedure = ... » Equity » Maxims = Clean Hands Principle

Civil Procedure > Remedies > General Overview
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HN26 Misconduct by the

a plaintiff which impacts
relationship between the parties as to the issue brought before
the court 1o be adjudicated can be the basis upon which a
court can apply the maxim of unclean hands. The maxim of
he whe comes inte equify must come with clean hands has
been said to close the door of equity to a litigant tainted by
inequitableness as to the marter about which the lifigant seeks

relief. This principle requires the hnigant to act fairly and

without fraud or deceit as 1o the controversy in issue.

Civil Procedure > Remedies » Damages > General Overview

HN27 A damage award must be based on substantial

evidence. not speculation.

Civil Procedwre > Remedies > Damages > Compensatory

Damages

HN28 Nominal damages are a twrifling sum awarded to a
plaintiff in an action. where there is no substantial loss or
injury 1o be compensated. but still the law recognizes a
technical invasion of his rights or breach of the defendant's
duty, or in case where. although there has been a real injury.
the plaintiff's evidence fails to show its amount. While the
United States Court of Appeals for the Eleventh Cireuit has
stated that merely a violation of a purely statutory right does
not mandate an award of nominal damages for such stamtory
violatiop, it has not precluded such an award where the

district cowrt finds it appropriate.

Civil Procedure » Remedies » Damages > Conipensatory

Damages

Civil Rights Law > .. > Contractoal Relations & Housing = Fair

Housing Rights > Remedies

Business & Corporate Compliance > ... > Public Health &

Welfare Law > Housing & Public Buildings > Fau Housing

HN29 At a minimum an award of nominal damages would be
appropriate where a plaimtiff proved a violation of the Fair
Housing Act. 42 I7S.C.8. € 3607 e1 seq., and that he suffered

a non-quantifiable injury as a resalt.
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Pastoriza et al, Fort Lauderdale. FL.
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Opinion by: DONALD M. MIDDLEBROOKS
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[¥1341] FINAL ORDER



Page 9 of 29

511 F. Supp. 2d 1339, *1341; 2007 U.S. Dist. LEXTS 12983, **]

This cause came before the Court for final disposition during
a pon-jury tial from January 22. 2007 through January 29,
2007, Plaintiffs brought suir against the Defendant City of
Boca Raton in March 2003, alleging that it violated the Fair
S.C. § 3607 ef seq. {FHA), Title I of the

Housing Act, 4.7 I,

Amencans with Disabilities Act, 42 USC & 12131 el

seg. [*1342] (ADA), and the Jdth Amendment 1o [**2] the
United States Constitution by passing Ordinance 4649, as
amended by Ordinance 4701, and Section 28-2. Primarily,
Plaintiffs allege that the City's actions discriminate against
them based on their handicapped stams where these two
zoning provisicns limit the ability of Plaimiiffs 1o reside in

residential areas of the Ciry. Pursvant to Fedeig/ Rule gf Civil

Procedire 32(¢;, I make the following findings of fact and

Ve

conciusions of law.

Facts

Plaintiffs are individuals who are recovering alcoholics and
drug addicts {"Individual Plainuffs"}. as well as corporate
entities ("Provider Plaintiffs") which provide housing and

services  fo 390

additional approximately recovering
individnals in areas zoned for residential use within the
Defendant City of Boca Raton ("City™}. Steve Manko 1s the
president of Provider Plaintiffs who own a number of
apartment buildings which are marketed to recovering
individuals as sober housing. In their sober housing, Provider
Plaintiffs provide differenmt levels of oversight to their

residents, including. but not limited to drug resting, curfews.

room checks. medication controls. and group meetings.

In 2002, the City was faced with the dilemma [#%3] of how to

regulate sober houses, such as Provider Plaintiffs'. Ordinance
Number 4649 was proposed o deal with the issve. At the city
coupcil meeting where the council took up this ordinance,
many residents of the City spoke specifically about Provider
Plaintiffs' facilities and their impact on the neighborhood.
Provider Plaintiffs served approximately 390 individuals in 14
apartiment buildings, all of which are within a quarter of a
mife of each other. The residents of the City expressed many
concerns, including the way iz which Provider Plaintiffs
operated their business. Specifically, residents spoke to
Provider Plaintiffs' policy of evicting individuals who relapse
while keeping the person's deposit ! and kicking individuals
out with no where to go when they relapsed. The residents
were also concerned about the changing dynamic of their
neighborhood where the individuals living in Provider
Plaintiffs* buildings frequently loitered in front of the
apartinent buildings, did not stay for more than a few mounths,
and were often from out of town. There were also a lot of
broad generalizations made by residens at the meeting,
regarding the negative impact a high concentration of
recovering [**4} individuals had on their neighborhood. One
resident testified that lie was able ro purchase drugs at Boca
House. At that meeting, the city council passed Ordmance
Number 4649, The city council later passed Ordinance 4701
which amended Ordinance 4649. Ordinance Number 4649, as

amended by Ordinance Number 4701 ("Ordinance 4649")

! Residents of Provider Plaintiffs paid rent by the week. rather than
on a monthly basis. There was testimony that at least one individual
relapsed multiple times in a cne-month span. allowing Manko to
Leep the individual's deposit each time. This testimony was fusther
supported by Provider Plaintiffs' damage expert who when
caleulating lost profits included over ten percent of Provider
Plaintiff's total income as that derived from iost deposits.
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sfates:

Substance Abuse Treatment Facility shall mean a service
provider or facility that is: 1) licensed or required to be

Licensed pursuant 10 Section 397.311¢15). Fla. Stat. or 2)

used for room and board only and in wiich treatiment and
rehabilitation activities are provided at locations other
than the primary residential [¥1343] facility, whether or
not the facilities used for room and board and for
treatment and rehabilitation are operated under the
auspices of the same provider. For the purposes of this
subparagraph (2), service providers or facilities which
require tenants of occupants to participate in treatment or
rehabilitation activities, or perform testing to determine
whether tenants or occupants are drug andor alcohol
free, as a term or condition of, or essential component of,
the tenancy or occupancy shall be deemed to satisty the
"treatment and [**5] rehabilitation activities” component
of the definition contained in this section.

The Ordmance requires that Substance Abuse Treaunent

Facilities as defined above be located in the Citv's Medical

Center District, or with approval, in a Motel’Business distriet.

The City put forth evidence to establish thar in passing
Ordinance 4649 it was attempiing to group together
compatible uses and separate non-compatible uses. For
example. the Ciry's Mavor testified that Provider Plaintiffs
engaged in commercial and medical uses. therefore making
them appropriately [**6] placed in medical or comumercial
zones. The Citv's planning and zoning director tesufied that
Provider Plaintiffs' facilities which offered a "unique recovery

program” were different from nonnal apartment buildings.

The planning and zoning director also explained that the
services provided by Provider Plaintiffs were not residential
in character. Therefore, where the services provided were not
residential in character, Provider Plaintiffs' facilities should
net be located in a residential area according to the planning

and zoning director.

Provider Plaintiffs' buildings are located in an area with other
multi-family residences. In addition, the area in which
Provider Plaintiffs’ buildings are located i1s very close to
commercial areas. The appearance of Provider Plaintiffs’
buildings does not stand out ip the area. There was no
evidence at trial as to how Provider Plaintiffs’ facilities
impacted the surrounding residential area. including but not
limited to additional cars in the area. additional foot waffic ins
the area, a burden on public resonrces, or even an appearance

that was out of character with the area.

Also involved in this case, is a provision of the City Code,

Section {**7] 28-2, which defines the term family as:

1 person or a group of 2 or more persons living together
and interrelated by bonds of consanguinity, marriage. or
tegal adoption. or a group of persons not more than 3 in
number who are not so interrelated. occupying the whole
or part of a dwelling as a separate housekeeping unit
with a single set of culinary facilities. The persons thus
constituting & family may also mclude granutous guests
and domestic servants. Any person under the age of {8
vears whose legal custody lhas been awarded to the state
department of health and rehabilitative services or to a

child-placing agency licensed by the department. or who
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is otherwise considered 1o be a foster child under the
laws of the state, and who is placed i foster care with a
family. shall be deemed 1o be related to a member of the
family for purposes of this chapter. Nothing herein shall
be construed to include any roomer or boarder as a
member of a family,

The City requires a residential dwelling unit be occupled by

one family. Therefore. this provision limits the amount of

unrelated people who can live in a residential dwelling unit in

the City.

{*1344] Individual Plaintiffs and the [**8] current residents
of Provider Plaintiffs who 1testified were all recovering
alcoholics or drug addicts. Because of their addiction, these
individuals lost jobs and families, and some were unable to
keep a roof over their head during their active addiction. One
Plaintiff testified that personal hygiene was the first ability he
lost during a relapse. He did not take care of himself,
including self-grooming and eating. A current resident of
Provider Plaintiffs testified that during her active addiction
she was homeless. Each of the recovering individuals testified
as to the difficulties they were faced with as addicrs, necluding
an inability 1o possess large amounts of money, have an
intimate relationship with another person. or be around people
consuming alcohol or using drugs. Recovery from alcohol or
drug addiction is au ongoing process, which for many
idividuals can be 2 lfelong process. At one time each of the
Individual Plaintiffs lived in Provider Plaintiffs’ apartment
buildings. They also testified that if they relapsed they would
in Provider Plaintiffs' residences. The

renurn to live

restrictions  imposed by Provider Plaintiffs during the

residents’  early stages of recovery aided [**9] these

individuals as they advanced through their recovery.

Plaintiffs' expent. Riley Regan. testifled as to the impact
addiction Las on one's life. not just during active addiction,
but also for the rest of his or her life. It is common for
recovering individuals to peed to live in an envirenment that
is drug and alcohol free in order to further their recovery.
Regan stated that without drug testing there is no way for
everyone to be sure that the living environment is drug and
alcohol free. This 1estimony was also supported by the
recovering individuals who testified that drug testing kept
them mwotivated to stay sober and kept them safe. Regan also
testifled about the need for recovering individuals not to live
alone because loneliness can trigger a relapse and living with
other individuals imposes an accountability to other people.
This testimony was in line with that of the recovering
individuals who testified where thev described loneliness and
boredom as possible triggers to relapses. This is not to say
that some of the individuals wanted to live alone and did live
alone, but many acknowledged the benefits they bhad and

could reap from living with other recovering individuals.

{**10] Provider Plaintiffs provided many tools to recovering
individuals to aid in their recovery. It is more than just
housing, it was also characterized as a reatmeint model. While
this is arguably a laudable endeavor on Manko's behalf. his
business model did not always appear to be so altruistic.
Manko's positions regarding what services he provided and
what {egal arrangement he had with his residents shifted
depending on the implications of such for his business model,

more than for the therapeuric needs of his residents. For
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example. prior 1o this ltigation. recovering individuals
executed a license agreement with Provider Plaintiffs in what
may have been an effort to escape traditional landlord/tenant
laws, However, such individuals now execute a lease. This
change in terminology coincides with Manko's current suit
which seeks protection from the Fair Housing Act and his
attemnpt at differentiating himself from the conunercial use
that concerned the City. Instead, Manko 15 attempting to focus
on the housing aspect of the services he provides. Provider
Plaintiffs continve 1o market themselves in the recovering
comyuunity as a provider of a "unigue recovery program.”
Provider Plaintiffs' [#*11] marketing literature uses tens like
“Three-Phase Transitional [*1345] Recovery Program.” All
of these facts support the conclusion that Provider Plaintiff is

providing more thag housing.

Manko's history with the City and lis shifting position is also
exemplified by his agreement with the City to comply with
Section 28-2, but failing to do so. In 1996, Manko was cited
for violating the occupancy limitation of the City code. That
same vear Manko entered in a stipulation with the City
agreeing not to have more than thyee unrelated persons
occupying a single unit. Again in 2001, Manko was cited with
the same violation and again informed the City that he was
seeking to comply with Section 28-2. although occasionally
violated the limitation because of unexpected events. At trial
it became clear that Manko never consistently linuted his

upits to three individuals. Furthermore. at trial Manko argued

. . .. . . hl
that havicg more thap three individuals in a unit - was

*Manke's position at trial was that each bedroom needed to have tuwe
people in it 1o be most therapeuncally effective. This position made
Section 28-2 applicable to most of Manko's units wlhere most of the

essential to the residents’ recovery. However, Manko's
decision to continue to put more than three Individuals in a
unit could reasonably have been based on economics.
Provider Plaintiffs charged § 170 a week for each recovering
individual. With [**12] four people iIn a umt. Provider
Plaintiffs grossed approximately $ 2,720 a month per unit.
Manko testified that the same unit rented to a family of four
would go for approximately $ 1,200, less than half of what
Provider Plaintiffs made by placing more than three
recovering individuals in each unit. This calculation may have
played into Manko's continved violation of Section 28-2.
Provider Plaintiffs' continued profifability is exemplified by

their ability to acquire a significant number of apartment

buildings in the area.

Manko's questionable business practices aside. the evidence at
mial did demonstrate that the two provisions Plaintiffs
challenge limit the ability of recovering individuals to obtain
housing within the residentual areas [**13] of the City. The
recovering individuals testified abour the importance of kiving
in a residential area because there are many more temptations
in commercial zones, such as bars and hotels which
recovering addicts would frequent during their active
addition. Therefore, i1 would be more difficult for them to
maintain their sobriety while living in such areas. As
discussed above many recovering individuals need, at least at
one point during their recovery. to live in a substance-free
enviromment and their recovery is further supported by group

living arrangements. both for the practicality of day-to-day

living. as well as. the economic viability of such houvsing

apartments in his apartment buildings had more than one bedroom.
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arrangements.

Plaintiffs' claims include a claim for a reasonable
accommaodartion. The Citv put forth evidence that its Petition
for Special Case Approval form was the form an individual
would use to request a reasonable acconunodation. This form
makes ne mention of a reasonable accommodation or a
disability, The City attornev testified that this form is how a
person or entity would request a reasonable accommodation,
The form lists five different options for which it is a petition
for, none of which is a reasonable accommodation. [**14]
The City attorney testified that an applicant would check the
sixth box which states Other (specify), with a blank line. The
City's zoning code made po provision for individuals to

request a reasonable accommodation from zoning and land

use restrictions based on disability.

Law

{*1346] Plaintiffs bring claims under the Fair Housing Act,

42 LS C £ 360/ er seq., he American with Disabilities Act,

42 US.C € 12031 ef seg., and the Id4th dmendment fo the

Unired Srares Constiturion. 1 begin with Plaintiffs' Federal

Fair Housing Act claim because I think that is where the crux

of this case lies.

Standing

Plantiffs assest they have standing to bring a claim under the
FHA because thev are disabled due 1o their recovering status.
The City disagreed assering. amongst other things, that the

evidence supported the position that the recovermg

individuals could complete all major life activities, HNI The

FHA defines handicap with respect to an individual as having
"{A) a physical or mental impairment that substantiaily limits
one or more of the major life activities of such individual: (B)
a record of such impairment; or {c) being [**15] regarded as

having such an impairment.”" 42 U.8C § 3602, The

existence of such handicap must be examined on a case-by-

case basis. See 4/beirson's Inc, v, Kivkingburg, 327 ULS. 333,

activities include walking, learning, performing manual tasks.

gefting an apartment, being unable to perform a class of jobs.

F2d 914 816 (4ch Cir. 1992}, To substantially limit means a

long-term, permanent restriction. or considerable. See Tovora

Motor Mie. Kentuckv, Inc. v. Williams, 534 U.S. 184, 196,

122 S Cr 681 151 L. Ed 2d 6135 (2002)(speaking to the

definition of substamtial as including considerable) Rossbach,

’. The recovering individuals testified about

371 E.3d ar 13!
the negative impact their addiction had on their lives,
including preventing them from caring for themselves or
keeping a home at times. and losing jobs and families. All of
these things impacted their evervday lives in a significant
way. All Individual Plaintiffs and current residents of
Provider Plaintiffs {**16] testified, that at one time, they had

because of their addiction been unable to perform one of these

major life actvities. For some the deprivation was long-term.

*While the Kirkimngbnrg case dealt with the American with Disabiliry
Act. as courts have nored HN2 the definitions under the two acts.
ene of disability and the other using the term handicap, are "almiost
i E 524 LS. 6 3. 4488 .C c.
. Accordingly. I will use the terms and

verbatin.” 5

applicable analyses interchangeably.
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For others the deprivation may bLave been short-term, but
repeated irself with frequency when he or she would relapse
and again find themselves withour their family, their home,
their job, or ability 1o care for his or herself. The evidence

established that the Individuvals involved suffered an

uupairment which qualified them as disabled nnder the FHA.

The position that recovering individuals can be considered
disabled is supported both in case faw and legislative lustory.
4 [*1347] "As a medical matter, addiction [**17] is a chronic

illness that is never cured but from which one may

nonetheless recover." S, Meni, Corp., 933 F.2d a1 9.20. HN3

"Alcoholism, like drug addiction. is an 'impairment’ under the
definitions of a disability set forth in the FHA, the ADA, and

the Rehabilitation Act.” Ree? Feon Qun. Action Frogram,

fine. v Cinv_of Middieron 4 F3d 33 46 (2d Cu.

JOU2)("RECAP"). Congress intended to weat drug addiction
as a significant impairment constituting a handicap unless
excluded, such as by current drug use in accordance with 4.7

USC ¢ 3602400, See Lakeside Resort Enters., LP v.

Supervisors of Palnnira Tovwnship, 433 F.3d 134, 136 1.5 (3d

Bd of

to the need for addicts to be given equal access to housing,
instead of being denied housing ou the basis of their constant
craving and its accompanying dangers. 5. Momi, Corp., 953
F.2d ar 822, 1 do not pass on the question [**18] of a per se
disability for recovering alcoholics or drug addicts. As a
matter of fact 1 do not think a per se rule is appropriate in
these circumstances where the court's obligation 1s to do a
case-by-case evaluation to determine if an individual is
handicapped. However, that does not preclude these
individuals from satisfving the definition. Their testimony

was moving and credible.

[**19] The definition of disability includes two other

possibilities by which Plawtiffs can demonstrate their
standing under the FHA. having had a record of the type of
impairment discussed above, or being regarded as haviag

Co 3 £2102(2). HNS In order to

such an impairment. 4.2
demonstrare that an individual is handicapped due to having
had a record of an impaicment, the individual must have
satisfied the first definition at some point. See Burcl v. Coca-

Cola Co, 119 F.3d 305 320 (3th Ch. 1997). All the

L 20060 RECAP, 284 F.3d ar 46, 3V Gronp, Inc. 1, Cinzof

Covington, 203 F 34 326, 338-39 foih Cor 200200 5. Sdgmd.

Corp,, 933 F.2d a1 £19. The Fourth Circuit specifically spoke

* This position is also supported by HNY
which specifically references drug addiction and aicohohsm as one
meaning of physical or mental impamment in regards to
nondisceimination on the basis of disability i state and local
services. Tlhis section of the Code of Federal
Reguiations  also  directly  addresses have
successfully completed a rehabilitation program.
S3A31iai ) states "[a] public emtity shall not disumlul‘ﬂe ot rhe
basis of illegal use of diugs against an individual who 1s not
engaging in the current use of drugs and whe - =" 1s participating in a

siccessfully  complered a

govemnant

“'hc

wdividuals

supervised rebabilitation program o
rehabilitation program,

individuals who testified at trial had experienced active drug
or alcohol addiction at one point in their lives. As discussed
above, the Individval Plainsiffs and current residents had been
homeless. unable 1w hold down a job. or take care of
themselves during their active addiction. Active addiction and
its recovery are not shori-term problems. They are long-tenm
and for many require permanent difigence to maintain their
sobriery. Their addiction particularly in its active stages
major lifz activities. This evidence

sibstanually  limited

supported these individuals having met the first definition. at
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the very least during their active addiction. [¥#20] Therefore,
even if the above analysis Is Incorrect as 1o the individuals
currently satisfving the first definition, where during their
active addiction they satisfied the first definition, Individual
Piaintiffs have a record of such an Impairment making them

handicapped under the second definition of the FHA.

There are two additional points I would like to make
regarding the matter of standing in this case. First, is that the
Individual Plaintiffs are not current residents of Provider
Plaintiffs. However, they did testify that if they were 10
relapse theyv would return to Provider Plaintiffs' residences for
some period of time during their recovery after they
completed detoxification. HN6 For cases brought under the
FHA, standing is to be as broad as the Constitution permits.

See Jacison v. Qkalogse County, Fia, 21 F.3d 1534, 1537

(il Cno 1964, Jackson involved a plaintiff's [*1348]

challenge to the site selection process regarding a public
housing project. Jd Plaiptiff was wait-listed for the project
and stated Ler intention to probably move in once it was built.
Id Tn this case, Individual Plaintiffs sated their intention 1o
returs to Provider Plaintiffs’ {##21} residences should thev
relapse, which 15 a constanr significant risk for recovering
individuals, This is a simular position 1o that of the plainuff n
Jackson. Given Individual Plaintiffs' stated intention to retum
upon the happening of a certain likely event and the broad
poliey of standing under the FHA, I conclude the Individual

Plaintiffs have standing fo challenge the City's action. *

*This is also supported by HNT the statute which talks about who
may bring a suit under the FHA as an aggrieved person which is
defined to include any person who "believes that such person will be
mjured by a discriminatery housing practice that is about 10 occur.”

The other point I want to make involves the propriety of
Provider Plaintiffs' standing. HN8 FHA cases are often
brought by a provider of housing on behalf of the residents it

seeks to house. See Brandr v, Vil of Chebanse, Il 82 F.3d

172, 173 ¢7th Cir, 19890); Smith & Lee Assocs, Inc. v, Cincof

Tenlor,  Mich, 102 F.3d 781 (6th Cir. 1896 [**22]

Moreover. Provider Plamntiffs' status as a profit enterprise

does not negate such standing. See Brgpd 82 F.3d

k)

Lee Assocs, Tnc, 102 F.3d _ar 781 (suit brought by profit

owner of group home). Accordingly, all parties to this action

have standing to bring their FHA claims.

Merits of Plaintiffs' claims under the Fair Housing Act

This case tests the limits of the protection provided by the
FHA and a municipality’s ability to legislate in an effort to
preserve the character of its residential neighborhoods.
Legally this is a difficult case where Plaintiffs are protected
by the FHA, but exactly how that protection impacts the
Ciry's acts is unclear. The case is made more difficult by its
facts where the City claims it was attempting to do something
that while possibly permissible under the law, is not what it
did by passing the Ordinance. My conclusion in this case is
thar the City's actions challenged here are limited by the FHA,

the question is how limited.

Plaintiffs argued that the Citv's ordinances are discriminatory
and thus. in violation of the FHA. The City responded
that [**23] it was merely tryving to move commercial‘medical

uses out of residential areas. HN® 12 175, ¢ 20640 of the

4.2 U 5.C £ 3602 {emphasis added).
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FHA prohibits a public entity from discruninating against
disabled persons by denying such persons the ability to live in
a dwelling. The amendments to the FHA. which added
handicapped individuals, were a statement by Congress of the
commitment to end the unnecessary exclusion of individuals
with disabilities from American mainstream where such
exclusion was often based on generalizations and stereotypes
of people’s disabilities and the antendant threats of safety thar
often accompanied these generalizations. See E£ffior v, Citv of
Athens, Gd, 904 I.2d £75, 8§78 (1ith Ci. 19921 discussing

the House Report on the Fair Housine Amendments Acr)

abrogated by, Citv_of Edmonds v, Oxford House, Inc, 514

US 725 1138 Cr d776, i3] L Ed 2d 507 (1963). Congress

intended for the FHA to apply to zoning ordinances. See

Laikin v, Stare of Mich _Dep't of Soc. Seivs, §9 F.3d 285, 289

(Gif: Cir J92¢/(discussing  [*1349] the explicit intent of
Congress to have the FHA apply to zoning laws}. However,
the FHA does not pre-empt or abolish a municipality's power
to [**24]

regulate land use and pass zonng laws. See

Hemusphere Blde. Co.. Inc. v, Vill of Riclion Park, 171 F.3d

437, 449 (7th Civ, 19990 Bryant Weads Tnn, Tne. v, Hovard

Counmy, Mo, 124 F.3d 397 603 ¢4ih Cir. 1997, "Land use

restrictions aim to prevent problems caused by the ‘pig in the

parlor instead of the basnyard.™ Citv of Ldwonds, 514 U.S,

232 (quoting ¥ill of Fuchd v, Ambler Recln Co., 272 1S

205, 388 47 8 Cr 104 71 L Ed 303 4 Ohio Law Abs. 814

(78263, The amendments to the FHA were intended 10
prohibit the use of zoning regulations to limit "the ability of
[the handicapped] to live in the residence of their choice in
tlie comnnirty.” HR . Rep. No. 100-711. 100th Cong., 2d Sess

24 {1988), U.S. Code Cong. & Admin. News 1988, pp. 2173,

2185, The intersection berwveen these two principles is where

this case meets,

It is against this backdrop that I address Plaintiffs’ claims.
Plaintiffs challenge two provisions of the City's zoning code,
Ordinance 4649 and Section 28-2. Plaintiffs' argument is that
each ordinance on its own. and the two in combination
effectively limit the ability of recovering individuals to live in
residential areas of the City [**25] in violation of the FHA.
HNI1§ There are two ways to prove a violation of the FHA,
See Larkin, &9 F.3d gr 289, First is by showing that the
defendant was motivated by a discruninatory intent against
the handicapped. [d The second is where a defendant's
actions are neutral, but have a discriminatory effect. thus
having a disparate impact on the handicapped. /¢ Plaintiffs
argued they have proven a violation of the FHA under both
avenues. This case does implicate both avenues. Plaintiffs’
claim as to Ordinance 4649 is best analyzed under the
discriminatory intent theory while Plaintiffs' claim as to
Section 28-2 is most appropriately analyzed under the
disparate lmpact theory. Accordingly, I will address them

separately.

Ordinance 4649

I begin with Plaintiffs' challenge fo Ordinance 4649,
Ordinance 4649 defines substance abuse treatment facilities
and requires them to be in the City's medical district or with a
conditional permit in a motel’business district, HNVII An
ordinance facially diseriminates against the handicapped
where It singles them out and applies different rules o them.

Bangerter v, Qrem Ciy Coip, 40 1 3d 1481, 1300 (10ih Cor,
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19905, 1*¥*26] M bramiak, Jnc. v, Cirv of Sieny, 974 F,

46-47 (6th Cir, 19892). As applied to this case, the question 1s

not whether the City was specifically intending to

discriminate  against Plalmiffs. bur rather whether the

ordinance on its face treais recovering drug addicts and

alcoholics different from non-handicapped individuals. See

motive does not prevent a statute from being discriminatory

. Choate, 468 LS. 287, 105

on its face): see also Alexanider v.
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Next, I must determine if the City's differential treaunent of
recovering individuals is justified such that it is not in
violation of the FHA. The Eleventh Circuit has not addressed
the standard a governmental defendant must meet to justfy
disparate treatmem under the FHA. ¢ Therefore, 1 look to
other circuits for guidance on what the City is required to
prove to establish that this distinction i1s not discriminatory

under the FHA. See Afcdbee v. Cinv of Fort Penne, 218 F.3d

1248, 1232 (1lrh Cir 2003 looking to other circunts for

5. Cr 712, 83 L. Ed 2d 661 (1953i(discussing how

discrimination against the haundicapped is often the result of
thoughtlessness, not particular offensive anger). The language
of the Ordinance singles out recovering individuals where
they are the individuals who would be residing in a substance

Alexander, Y82 F 2d

guidance as to what standard 10 apply where the Eleventh
Circuit had npot adopted one vet). Four United States

House, Inc. v, City of Boise, Idaho, 468 F 34 1118 (9ch Cir,

20665 Larkin, 89 F.3d 285, Bangeiter, 46 F.3d 1491,

v. Cincoef St Paul Minn., 923

Familvsile of 81 Pand, Ine.

abuse treatmeni facilitv, See Mcifiigl v

2220 228 (A Cir. 1892)(discussing how  discrimination

against an individual because of his or her handicap is often
aimed at an effect of the handicap rather than the handicap

itseif), While this does not mean that all recovering

individuals lLive in a [*1350] substance abuse treatment

facility, there [**27] was no evidence. nor did anyone argue

that non-recovering individuals five in substance abuse

treatmient  facilities. Accordingly, Ordinance 4649 treats

recovering individuals  differentty from non-recovering
individuals where it requires the Individuals who live in
substance abuse treatment facilities. recovering individuals. to
live in the City's medical zone or with conditional approval in
a motel'business zone. This is sufficient 1o estabiish a prima
facie case of discrimination. However, my analysis does not

end here.

F.2d 81 (&th Cir. 1997}, The Eighth Circuit was the fiurst to
develop a test 1o be used in these situations, but none of the
other circuits confronted with the 1ssue have chosen to follow
In Femnihsnle,

the Eighth Circuit's analysis. the Eighth

Ins a recent mlpubhshed opiuon. the Eleventh Circuit emplo} ed the
test from Mclow s Corge v fireen, 411 U i85
Iy L Ed 2d 688 (1973} in an FHA context. See 5 .
ng of Am. (O}p 167 Fed Appy., 837 (1hh Ci, 20435, However.
the facts of Bovkin are substantially different than those in the
present cass. In Bovkin, the plaintff was challenging a bank's
treatment of her loan application. Therefore. the case mvolved a
discriminatory act during a residential real-estate related ransaction
against an individus] being established through circumstantial
evidence. This ¢ase mvolves two pieces of legislation passed by a
City and a facial diserimination challenge. Plaintiffs' claims do not
rely on coreumstantial evidence. but instead relied on the City's
legislation and its impact on handicapped individuals. Therefore. the

mstant situation is not sufficiently analogous to the facts of Bovknr to
cause me to determine that the Fleventh Circuit would employ a
MeDowmnell Douglas test here. See Ciiny, Hou Cin of Boise,
Idaho, 408 F.23d 1118, 1124 (9 Cir. 2006/{discussing how the
MeDounell Douglas test 1s mapplicable 1o facial diserinunation

challenges under the FHA}

ooy
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Circuit adopted the rational relation test finding no FHA
violation where a defendant demeonstrated that its action was
rationally related to a legitimate governmental interest. Two
of the other three circuits which have addressed this issue
determined that once a plaintiff has established an ordinance
is facially discriminatory. a defendant can present one of twe
possible justifications for the discriminatory ordinance: (1}

legitimate public safety concerns: or (2) thar the restriction

benefits the protected class. iy, Howse, fnc., 468 F.3d af

1423 (9h Cir ), Bangerier, 46 F.3d ar 1303-04 (10th CirJj. In

refusing to use [**29] the rational relation test employed in
Familfvsrle, the Tenth Circuit discussed how an equal
protection analysis is misplaced where in an FHA claim a
handicapped plaintiff is bringing a claim based on a statute of
which he or she is the "direct object of the stamtory
protection.” Bapeerfer, 40 F.3d q: 1303, The Ninth Cireuit
adopted the Tenth Cirenit [*1351} test arguing a similar
distinctien. It discussed how those protected by the FHA were
not necessarily protected classes for constitutional purposes,
thereby not making the rational relation test appropriate.

Comnmunite House, Ine., 408 F.3d a1 1725 (discussing how

this standard is also more in line with the Supreme Cour's

analysis in Je'l Lhion, United 4wo., erc. 1. Jolnsen

490 S 187, 1115 Cr dige, 113 L Ed 2d 138

Conniol

1199715, The Sixth Cirenit did not adopr either the Bangerter
or the Fenmilvsnle test, but instead stated that "in order for
facially discriminatory statutes to survive a challenge under
the FHAA. the defendant nwist demonstrate that they are
‘warranted by the unique and specific needs and the abilities

of those handicapped persons' to whom {**30] the regulations

apply.” Lakip, 8% 7.3 af 290 (quoting M beunat, Juc

F2d ar £7). 1 agree that HN12 a rational relation test is not

appropriate where the individuals bringing this stanetory claim
are the direct object of its protection, the protection of which
appears to have been intended to be greater than that provided
by the rational relation test. | agree that the presence of either
of the Bangerter justifications would allow a facially

discriminatory statute to survive an FHA challenge.

[#*31] However, I am not sure that the Bangerter 1est
includes all possible justifications. As discussed below, 1
recoghize & municipality's interest in protecting the residential
character of a neighborhood, as was argued strenuously here,
and its ability to legislate such protection. While T agree with
the City that tlus is a legitimate interest, I also recognize that
this protection mmst be legislated with the needs of those

protected by the FHA in mund.

Having articulated possible jusnfications that would allow
Ordinance 4649 to survive Plaintiffs' FHA challenge. this
issue becomes whether such justifications are present in this
case. This is a difficult analysis where the City's primary
justification was grouping compatible uses together. which is
not one of the Bangerrer justifications, nor is it a justification
recognized by any of the other circuits that have addressed
this issue. That being said, I will evaluate all justifications the
City put forth for Ordinance 4649 in an effort to determine
whether, even if in combination. they support the Ordinance
and allow it 1o withstand Plaintiffs' challenge. There was
some evidence at mial regarding public safety concerns

7 [##32] the City had about Provider Plaintiffs' residences. In

" The evidence consisted of a memorandum from the Chief of Police
of the City detailing cases involving fatalities at the subject
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Bangerrer, the court pointed out that the statute itself states
that HNI12 "[n]othing in this subsection requires that a
dwelling be made available to an individual whose tenancy
woulid coastitute a direct threat to the health or safety of other
individuals or whose tenancy would result in substantial

physical damage to the propeny of others.” Baungerier, 46

F.idar 1302 (quoting 42 U5, C. & 36041/(9)). The legislative

history indicates that HN14 generalized perceptions of threats
to safety should not support discrinunation. See H.R. Rep. No.
100-711, 1988 U.S. Code Cong. Admin News at p. 2179. The
residents spoke at the city council meeting about their fears
that stemmed from Provider Plaintiffs' residences. However,
the transcrip? and video tape of the meeting admitted at trial
did not support of a finding that any safety [*1352]
justification for this Ordinance was supported by a direct
threat to the safety and health of others more so than
generalized perceptions. The Ciry did not put forth any
evidence regarding the relationship between the crime
involved at the halfivay houses and crime occurring [**33] at
other non-halfway house residences in the area. Accordingly,
this evidence did not support a finding that Provider Plainuiffs'
residences. or others that wouid fit the definition of substance

abuse treatment facility. posed a direct threat to the heaith or

safety of other mdividuals.

The City's main justification was that the Ordinance was
passed to group together compatible uses, a common use of
zoning ordinances. Specificalty, the Ciry's argument was that
service providers or facilities that would meet the definition

of a substance abuse weatmen: facility vnder the Ordinance.

properties in a year and a half period and a List of incidents invelving
lLialfway houses i the City.

were commercial and medical in nature and therefore did not
belong in a residential area. However, the only activity
required to bring a service provider or facility within the
purview of the Ordinance [**34] s that the service provider
or facility require tenants to perform testing to determine if
they are drug and alcohol free as a term of their tenancy, The
language of the Ordinance § [**36] goes to a service provider
or facility "used for room and board only and in which
treatment and rehabilitation  activities are provided at
locations other than the primary residential facility, whether
or not the facilities used for room and board and for treatment
and rehabilitation are operated under the auspices of the same
provider, For purposes of this subparagraph (2), service
providers or facilities which require tenants or occupants to
participate in treatment and rehabilitation activities, or
perform testing to determine whether tenants or occupants are
driug and’or alcohol free, as a term or condition of. or essential
component of, the tenancy or occupancy shall be deemed to
satisfy the ‘treaument and rehabilitation activities' component
of the definition contained in this section.” It is not clear how
this condition of tenancy turns a dwelling into a commercial

facility, or ar least more of a commercial facility than any

residence rented or leased 1o occupants which would be by

¥The Ordinance also includes in its definition of substance abuse
treatment facilities a service provider or facility that is "[Hicensed or
required to Le licensed pursuant to F.S. § 307311(18)." HNIS
Florida _Srature Secrion 397.3711(18) defines “Licensed service
provider” as "a public agency under this chapter. a private for-profit
or not-for-profit agency under this chapter. a pliysician or any other
private practitioner licensed under this chapter. or a hospital that
offers substance abuse impainment services through one or more of
the following licensable service components” and then goes on to list
such components. As discussed m futher detail in the remedies
section of this order. I conclude that this section of the Ordinance
can remaln.
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definition a commercial [**358] facility where it is viewed
with regard to a profit. The condition of renancy would make
no change to the cutward appearance of the residence. be it a
single family home or an apartment building. The City put
forth no evidence that an apartment building that required its
tenants to be drug tested would somehow negate the facr that
those individuals were living in the apartment building,
making it their home. ? Instead. the City put forth evidence to
establish that the residences offered by Provider Plaintiffs
were more of a profit driven enterprise than a place where

people actually lived.

[*13583] 1 do nor disagree with the City's position on this
point. However, Ordinance 4649 did not capture the use it
was attempting to segregate. The City was looking at Provider
Plaintiffs and the services they provided 1o recovering addicts.
meluding a program with three different phases, drug testing
on site, transportation, group therapy meetings, medication
controf. money control, Alcoholic Anonymous and Narcotics
Anonymous meetings on site, curfews, room inspections, bed
checks. and individual therapv. Recovering individuals spent
limited time in each phase, requiring them to move frot
building to building. The City also looked at Provider
Plaintiffs' business model where thev were marketing
themselves as unique recovery programs. had a large office
use in the main facility, charged individuals by the week with
o regard for whar unit they were in or how many individuals
were living in the unit. and kept deposits from individuals

who relapsed regardless [**37] of how many tines thev had

fEven the City's planning and zoning divector testified that Provider
Plaintiffs' apartment buildings look just like an apartment building.

previously relapsed while staving with Provider Plaintiffs.
The City found the combination of these uses and Provider
Plaintiffs' business practices commercial In natmre. As 1
expressed at trial and earlier in this order, some of Provider
Plaintiffs' business practices give me pause, particolarly
where Provider Plaintiffs are seeking protection from a statute
which protects handicapped individuals. because many of the
business practices emploved by Provider Plaintiffs do not
appear to serve the therapeutic needs of these handicapped
individuals. However, questionable business practices aside,
the Ordinance does not capture the commercial and medical
uses that underlie the Cirv's justification, nor did the City
prove either of the Bangerter factors justified the passage of

the Ordinance.

Instead, the Ordinance, which hinges the location of a housing
provider in a residential zone to whether that housing provider
requires its residents to be subjected to drug testing as part of
lus or her occupancy, substantially limits the housing options
for recovering individvals in the City. Recovery from
substance abuse is an ongoing struggle for many, which for
a [*#38] large number of such individuals may require at least
some period of time living in a drug and alcolol free
epvironment. Regan's testimony established the substantial
risk of relapse recovering individuals face and their need to be
in a supportive drug and alcohol free snvironunent to decrease
such risk. Regan testified that one can oot absolutely
determine if a living environment is drug and alcohol free
unless its residents are drug tested. There was also testimony
at trial, by Regan. and the recovering individuals. as to the

role a group living arrangement plavs in their recovery.
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including helping to keep them clean because of the
transparency. but also providing them with less opportunities
for loneliness. a major trigger for relapse. Other courts have
acknowledged the role a group living arrangement plays in

the recovery of substance abusers. See Corp. of the fpiscopa!

Chureh i Lrah, 119 F.Supp.2d 1215 1217-18 ¢D. Lial

20001 Oxford House, fuc. v, Town of Babvion, 819 F.Supp.

1179, 1183 (ED_NY 9021 U.S. v. Borough of Audubon,

handicapped people 1o live w group arrangements [**39] for

support or to pool caretaker staff has been described as

. see afso Suil

essential, &

Assocs., e, 102 F.3d g 783-9¢ (discussing the need to

allow group homes for the elderlv to have at least nine
residents in them for economic viability), Such group living
are drug and alechol free, thus

arrangements  which

necessitating drug testing, at the very least off site, fall
{*1384} within the purview of the Ordinance. Based on this
evidence the restriction that a housing provider who requires
drug testing as an essential part of a tenant's occupancy only
provide housing i a medical diswict or possibly i a
motel/business district cannot be seen as a restriction that
benefits recovering individuals. Thereby. the City has limited

the opportunities for recovering individuals to live in

residential areas of Boca Raon.

As discussed above, the City argued the Ordinance was aimed
at conunercial and medical uses. The City's list of such uses is
mwch longer than just drug testing. However, the Ordinance
includes noue of these other uses. The Ciry argued the

Ozdinance did nor caprure a mere housing provider that

required drug testing where [**40] the Ordinance only
captured "service providers or facilities." The Ordinance does
use this language, however the distinction between who
imposes the requirement. the residents of the group living
arrangement or their landlord appears to be without
significance to the impact on the residential character of the
neighborhood. For example, a entity which wanted to provide
substance free housing to nwenty recovering individuals in ten
one-bedroom apartments complete with drug testing as part of
their lease to insure the substance free compouent of their
environment, and AA and/or NA meetings in the building's
comunon area would have to provide such housing in the
medical district or apply for a conditional use in a
motel’business district. Yet, under the City's distinction a
building housing 90 people in 30 apartments subject to the
same drug testing requirement discussed above and having the
same AA and‘or NA meetings, could be in the residential
zone so long as the residents themselves got together and
agreed to put the restrictions on themselves and arrange for
the AA and’or NA meetings themselves. It is not clear that the
difference of who imposes the reguirements on residents is
significant [**41] to the analysis of whether the use is a
commercial one. 19 [##42] The City put forth no evidence

which demonstrated that a sober living arrangement provided

by a third party destroys the residential character of a

¥ As discussed in the Joint Statement of the Department of Justice
and the Deparunent of Housmg and Usban Desvelepment. group
homes are often provided by an orgamzation that provides housing
and various services for individuals in the group homes, See Joint
Statement of the Department of Justice and the Department of
Housing and Urban Development. Group Homes. Loeal Land Use,
and the Fair Act available at

T Anog asda. goviorrhousing fmal8_t linm,

Housing
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neighborhood more than a sober living arrangement organized
by the residents themselves. {1 Based on the evidence
presented, the City's distincuon does not cure the Ordinance's
discriminatory impact. This is not to say that the City is
preciuded from attempting to separate the commercial from
the residential. As 1 stated earlier, Provider Plaintiffs'

residences include a lot more services than drug testing, and

perhaps more than is therapeutically necessary.

Therefore, my ruling regarding the Ordinance is not intended
to limit the Ciry's ability to regulate whar it sees, and what I
saw as well from the evidence. as a commercial operation. My

concerns are similar to those discussed by the Supreme Court

in Fillage of Belle Terve v, Boraas, 410 US 1, 948, Cr 1336,

(1574 where 1t stated:

HN16 The regimes of boarding houses, fraternity
houses, and the like present urban [*1358] problems.
Mote people occupv a given space; more cars rather
continuously pass by; more cars are parked: nojse travels

with crowds.

A quiet place where vards are wide. people few. and
motor vehicles restricted are legitimate guidelines i1 a

fand-use project addressed to family needs. This goalisa

. st The

permissible one within Jerincii v,
police power is not confined 1o eliminatien of filth,
stench. and unhealthy places. It is ample to lay out zones
where family values. vouth values, and the blessings of
quiet seclusion and clean air make the area a sanctuary

tfor people.

H See supran. 9,

Boraas, 476 U.S. at §. The sheer volume of [#*43] individuals
Provider Plaintiffs are housing within a small geographic
location contributes to setiing Provider Plaintiffs’ housing
opportunities apart from the residences that surround it. This
is in addition to the wansitory nature of the housing where
residents are shifted through different buildings depending on
what phase of the program they are in. I recognize that
Provider Plaintiffs’ facilities are apartment buildings amidst
other apartment building and therefore to the naked eye one
may not see Provider Plaintiffs' buildings as the pig in the
parlor. However, because of the congregation of Provider
Plaintiffs" facilities and the muliitnde of services offered by
Provider Plainnffs, a closer examination would bring to light
the difference between Provider Plaintiffs' facility and an
average residential apartment building. As discussed in
Boraas, HN17 the ability to protect the residential sanue of a
neighborhood is not limited to controlling the negatives that
obviously do not conform with the area, but includes the
ability to set apart areas where people make their home from
the rest of the City. While I agree that recovering individuals
need to be given the opportunity to [**44] Live in group
arrangements as discussed earlier, such arrangements need not
include approxinately 390 people in a group of buildings all
within a quarter of a mile of each other. Once again the City's
Ordinance does not directly address this concern. Even
though I agree with the City's ability to protect the residential
character of the neighborhood and Provider Plaintiffs'
possible impact on that character in this case. the hnk between
the Ordinance and the protection of the residential character

of the neighborhood is not a direct one.
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The City did not present sufficient evidence to justify the
Ordinance based on legitimate pubiic safery coucerns or to
demonstrate that the restriction imposed benefitted the
recovering individuals. In this case, neither of the Bangerter
sustifications are present. In addition, the City's justification
of grouping like uses together is not a sufficient jusufication
the residential character of its

where  protecting

neighborheods could have been legislated i a less
discriminatory way such that it did not substantially fimit the

availability of residential housing to recovering individuals,

Section 28-2

I must now i 1o Section 28-2 of [**45] the City Code, the
City's definition: of family. The analysis regarding this Section
is different than that of the Ordinance. Section 28-2 by its
own terms does not refer to recovering individuals or
substance abuse. Instead. Section 28-2 treats all individuals,
handicapped and non-handicapped. provided they are
unrelated or not within the Section's mwo exceprions, foster
children and domestic servants. alike. Four non-handicapped
non-related people [*1356] cannot live in a single dwelling,
just as four recovering individuals cannot live in a single
dwetling. Therefore. this Section is more appropriately
examined for its disparate impact on handicapped individuals.

i F.

See RECAP, >, HN18 A disparate impact

id_ar.

analvsis should be employved where a facially neutral section

of the city code is examined to determine its differential

uupact on a protected group under the FHA, See REC, ud

F.3d ar 32, To succeed on a dispasate impact theory. plaintiffs

must provide evidence that the neutral practice had a

disproportionate impact o the protected class. RECAP, 784

V7-33: 2622 Shervman Ave, Tenanis' Assnyv. D.C,

™
Tau
)
2
*

5, DG 328, 444 Fad eii 081 (D.C G

2005). [**46] The question in this case is whether limiting the
occupancy of a single dwelling in the City to three unrelated
disproportionate  impact on recovering

people has a

individuals.

Plaintiffs' argwment at trial was that it did where recovering
individuals often require the availability of group living
arrangements as part of their recovery. The City argued that
this provision does not vielate the FHA where there are other
possibilities for a group home of recovering individuals in a
residential area of the City. The evidence at trial supported the
conclusion that recovering individuals often need group hiving
arrangements as part of their recovery for a variety of reasons.
Two of the reasons, as discussed by Regan, are decreasing the
possibility of relapse by decreasing the feelings of loneliness
and increasing the supervision due to the accountability
present when people live together. Regan's testimony has
previously supported such findings. See Town of Babylon. 819
F.Supp. 1 1183 The last reason, as discussed earlier i this
order, is the economic viability of providing housing to
handicapped people. This reason has also been recognized in

the law. Brandi, §2 F.3d a1 174 17#*47} Sinth & Lec dAssocs.,

Ine., 162 F.3d ar 76596, Plaintiffs' position is further

boistered by an examination of the Oxford House model.
Oxford Houses. the work of a non-profit organization which
helps recovering individuals establish group sober homes,
require a minimum of six residents to receive a charrer for the
proposed Lome. The Oxford House Manual. aailable ar

WL ONTOT o:g. The City argued that groups of

hitp;
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recovering individuals could live together under other
provisiens of the City Code. For example, the City poiated to
the conununity residential homes allowed for by the City
in Florida 419.001.

Code and detailed Srature  Section

However. HN]9 the Florida statute requires community
residential homes o be licensed by the Agency for Health
Care Administration or that the handicapped residents of such
a home be a client of one of four different state agencies. Fla.
Srar. & 419.00]. Limiting the possibility of recovering
individuals to live in a residential area only if they become
licensed or are clients of a state agency limits their housing
options. Based on the foregoing. I agree with Plaintiffs that

Section 28-2 impacts recovering individuals more [**48} thap

non-recovering individuals.

HN20 Once Plaintiffs establish this disproportionate impact
on the handicapped. the burden is shifted to the City to prove
that the acuon furthered "a legitimate, bona fide governmental

interest and that no alternative would serve that interest with

less discriminatory effect.” Huurington Branch, ¥N.4.4.C.F.

Town of Humtington, 544 F.2d 826, 936 (2 i 1988): See

of Babvlon, £1¢ F.Supp. ar 1183, The City argued that

this definition of fanuly furthered a variety of governmental
interests. including controlling population density  [*1357]
and preserving the single family character of the Ciny's
residential areas. I agree that the preservation of a residential
character is a legitimate governmental interest. However. in
this case the City did not demonstrate that there was no less
discriminatory alternative means to accomplish this goal.

282

Section makes no exception for a group home for

recovering individuals who merely wanr to live iy a single

family home and would not Lnpact the residential character of
the neighborhood. Section 28-2 provides two other exceptions
and the City pur forth no evidence to explain why
allowing [**49] a similar exception for recovering individuals

would destroy the residential character of the neighborhood.

The no less discriminatory means is further exemplified by
the Citv's lack of any established procedure by which

handicapped individeals could request a reasonable

accommodation to the occupancy limitation. HN21
Discrimination under the FHA includes denying or making a
dwelling unavailable because of a handicap, including
refusing to make reasonable acconunodation in rules, policies.
practices, or services such that would be necessary to afford
such person the opportunity to use and enjoy a dwelling. See

42 USC & 260400(3(8i, There was no evidence that a

reasonable accommodation to Section 28-2 was available. The
City put forth evidence of a Pettion for Special Case
Approval form which it argued an individual would use to
request for reasonable accommodation. Neither reasonable
accomunodation, nor disability were mentioned on the form.
There was no evidence of such form having been used
individuals to

handicapped request a

historically by
reasonable accommodation. There was no evidence that the
form was referenced anywhere else in the City Code
that {**80] dealt with reasonable acconunodation reguests.
Where Section 28-2 imself provides no exception for
handicapped individuals and the Ciry's Code has ne clearly
estabiished procedure thar would aliow a handicapped
individual. group of individuals. or provider of group homes.

to request a reasonable accommodation of the occupancy
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limitation. the City has not demonstrated that no less
discriminatory alrernative to Section 28-2 would serve the
same interest. Therefore, Section 28-2 as written violates the

FHA.

This is not to say that the Ciry's occupancy [unitation of three
unrelated people 1s not permitted should the City legislate it in
a less discriminatory fashion. The Plainuiffs argued that Ciry
of Edmonds suggests that such caps violate the FHA. I do not
read Cinv of Edmonds to make such suggestion, Cmv of

Edmonds, 314 US. 725 115 8. Cr. 1776, 131 L Ed. 2d §0..

HN22 Cin of Edmonds held that the type of limitation used
here. "the family-defining kind," is not exempted from the

FHA by 42 USC € 3007chii ). Id_ar 725, Instead. the Court

held. the exemption only applies to "total occupancy limits,

te.. pumerical  ceilings  that  serve 10 present

overcrowding {**81] In living quarters.” fd The question

before me is not whether Section 28-2 falls within 42 I25.¢

2007(hjt1)'s purview.

I de not think the FHA is violated merely by having a cap on
the number of vnrelared mdividuals who can live i a single
family dwelling. Furthermore, I find nothing wrong with the
number three thar the City has chosen. A city must draw a e
somewhere. The number chosen is in line with the average
occupants per unit within the City. The munber of individuals
per unit on average was less than three. As eloguently stated
by Justice [*13588] Holmes. "[1ix]either are we troubied by the
question where to draw the line. That is the question in pretty
much everything worrh arguing in the law.” i v. e

4 LB

C08 U8, 160, 43 8.0 475, 470, 09 L

140 see Borgps, 440 LS. aqr & (stating that every

line a legislature draws leaves out some that might as well

have been included. the use of such discretion is a legislative

function); see also Swith & Lee Assocs., Tue, 162 F 3d qi 797

. 13 {discussing the fine line drawn between a group home of

nine residents pot substantially altering the residential

character of a single-family [**52] neighborhood while a
twelve resident group home would more likely do so). While I
find no legal problem with the cap of three unrelated
individuals per se. the limitation without any exception for
established reasonable

handicapped individuals or an

acconunodation procedure violates the FHA.

This is not to say thar recovering individuals should have a
blanketr exemption from a cap on the number of unrelated
people that can tive in a dwelling in a residential district of the
City. Nor is it to say that the City cannot limit Provider
Plaintiffs' units 1o three unrelated people per unit. There was
testimony at trial that Provider Plaintiffs could be profitable
and have therapeutic success with only three peopie per
aparnment. All of this can be considerations in attempting

legislate a capacity limitation that complies with the FHA.

My ruling here is not intended to limit the City's ability 1o
regulate the residential character of its neighborhoods. As
discussed above, I agree with the City that preservation of the
residential character of its neighborboods is a legitumare
governmental interest. However, the impact of these two
zoning  sections  limits  the  ability  of  recovering
individvals [**33] to obtain housing in resideatial areas of
Boca Raron. Theyv did not with little, if any, evidence as 1o
how the presence of recovering individuals destroys the

residemtial character. The City may regulate the residential
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character of its neighborhoods, so long as they devise a means
to protect the ability of recovering people to live in the
residential neighborhoods in a meaningful way which takes in
their need for a living substance free

mind group

environnent,

Remedies

At the conclusion of the bench trial. 1 asked each of the
parties, and the Deparunent of Justice. who has a related case
pending against the City, to submit recommendations as to an
appropriate remedy In this case. I told the parties "T would
like to accomplish the purpose but do it as narrowly 12 as
possible.” Despite this request. both parties essentially argued
their positions again, including suggesting the broadest
remedy available to each of them. I decline 1o adopr any of
the positions offered given the facts of the case and the

precedent on the issue of remedies.

{**54] Having found that the Ordinance and Section 28.2
violate the FHA, the question before me is whether they
shouid both be stricken, as Plainiffs suggest, or if I should
more narrowly tailor the relief as I alluded 1o at the

conclusion of the bench [*1359] 1rial. The HN23 precedent

supports a narrow tailoring. See Avoire v, Plauned Parenihoud

Cr. 80l 163 L

v Englond eraf, 346 LS. 320, 176

> 120061, In Ayorte, Justice O'Connor addressed a

DT went finther to explain that "It doesa't help me to say just strike
everytlung and enjoin everything. . . . [ need something better than
that. And the same thing goes for the city. You know. the more
specificity --in fact. even - if you were gomng to deal with the
ordinacces. specific exeisements. if that's how we would Landle 1,
And if there's procedure that you would suggest I order. a specific
language. You know. concepts aren't as much helpful ar dus point to

me as language.”

The Court specifically heid "that

simifar predicament.
invalidating the statute entirely is nor always necessary or

justified. for lower courts may be able to render narrower

declaratory and injunctive relief." qvorre, 120 5.Ct a1 964. In

this case I attempt 1o achieve the result I think is necessary as

narrowly as possible.

As to Ordinance 4649, the primary difficulties with this
Ordinance involve the second definition and its subsection. I
find no violation of the FHA by the City's first definition.
those service providers or facilities that are “licensed or

required to be licensed pursuant to HN24 Section 397.311(18)

Flp Star.” This statute details various licensable service
compounents and defines an entity as a licensed [**55] service
provider if it offers substances abuse impairment services
through onze or more such licensable service components.
Nothing in the statute indicates that by not allowing a licensed
service provider to be located in a residential area, the City 15
precluding recovering individuals from living in residential
areas where recovering individuals can reasonably live in
residential areas of the City withour needing two or more of
the licensable service components listed in  Section
397310018, Accordingly, section one of Ordinance 4649
shall remain in effect. While I have ideas. some of which are
expressed herein and others of which were discussed at trial.
about how section two of the Ordinance could be written to
berter serve the City's justification and comply with the FHA,
I decline o re-write the Ordmnance. My decision 15 based on
the roles of the legislarure and judiciary. bur also on a

priaciple Justice O'Connor discussed in Avotre, HN2S Cournts

should not determine to whom a statute should apply where a
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temiclature has cast s net widely beeanse this wontd put the

Judiviery o the legislatuse's vole. See Aronre

- Therefore, 1 decling 1o passe [**56] he

second definitton o o sdd my own words o it The iy s

enpoiitzd fom enforciag seotion two of Ordizance 4645,

Section 28-2 15 nor susceptible to parsing eitlec. However.
miven wy disctssion pBove, I am goiap te teneporsrily coioin
cnfercement of seetion 282 apalnst eecovering addicts waril
sacly time as the Chy pazzes o repscuable acconumodarion
procedre. The Clty aser provide & proecss by which a
request for peasoaable acconwnodation on the bazis of opc's
disatbility could be requested. 23 Avcommmadations are 1o give
consideration tor the limtration: caused by the disability. Thiz
renedy docs oot egioln the Cly sgainst coforcing this
prowizion of tac Cirv Code agzinsy Provider Pleintit®s. T reach
tair conclusiod: Bot oaly borsnse of v positon thar while
Iecomering mdivideals nood aa accomnmadation 1o allow for
mronp bving simuations. T touad oo evidence whick persuadod
e thar this mexim requires Brovider Piajntif¥: 1o have mare
taen three individuals i cach of their uaits. As discussed

abowr theer wes ovidence that Provider Plaianifts' thcilitics
o2t b cherapouticatly [*1300] svecessiiif and protizabdle with

tazer ndividuals per uait,

[**57] My pesiticn: as v Frovider Flawtifts bowng cxedadod

troms chiz solaporney cnjpinmcnt iz glzy based on Provider

TAn disensred wy the Joind Srarsnwent, Jecal poverumants shonld

‘ranke  etforts re o Dnemre shar oche  availabilin of  frsmconahle
pccomumcadation request] mechansme oo owell dowewn within the

eotmemtnin” Iodr Staremens nf pape 4. There was 1o evidence fhar
Hus Pettnton for Speciad Taze Approval fonn was well Tnawn as the

averate ra & temonable rozmnmodation. Instead. the testnianr was

izt the Petition too Specin! T Aporeval fonn was a el 2l

applicanian
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Flainnfis' unclean hands whete they pevieusly agreed 1o

comply with secnon of the Citv Code demoasmating their

abilitv 1o do o and conunbe w0 offer howiing ro recovesiig

iadividuals. HN26 Misconduer by a plaintiff which impact:

the gelationship between the panies sz to the isswe broughe

pafore the cows o be adjudicated can be e basis vpon which

a comt can apply the maxin of vaclean hands. See Mirghel!

Fros, Fihy Growp v Cossisg dovdr Theorer, pild F 2 853

Fe78y The maxim of he who comes aro

equary sust comse with cican hands' kaz becn said to close the
oot of equiry 1o 8 Lrigaor tainted by incquitablesoss as 1o the

ey about whick the lvgsnt secks relicf. See fre

Ssmsrenr A0e Coo v i M Mocd Vo M DS 800

¥ oeE S O §83 B0 1 Fd 38T Dee, Loy Fuos

sy

i

‘3¢ Thiz princigle requires the Lrigant to set "fairly

and without frand or degeir a2 to the controversy in issne” i

- Whore Provider Plaiacifls ces contiomie 16 provide

bawsing o peconcoring  individuval: while commplving with
o 2 g e

Seetion 28-2 and thew (=88] proviowshy apreod 1o, I 8nd &

YonoCCEEALY TO cojodn catorecimont agaizet them,

Damages

Ar w damepes. thie Individoel Plalmit: asscned thzr their

njory inclvded che humiliation of commuaity disdabs, the
comproniise of el asenvedn as e el recoveritsg stans.
and the stooss of possibly losiag thelr sober bovsing. T do not
doubt she hupuitarion the Indivicual Plaintifts felr sz chey
Bisremedd 1o the oy covncil neeeting where e Qrdinance was

addeesed. Hewever, manny of themy did nor oven arend thie

meening. Thelr restimony regarding thelr cmotions] harm was

eoefusory st was o speeifie such thar i1 conviced me of




311 F. Supp. 28 1339,

SO pReh O

St dizovssing

how a plajanfls own testhwony can be sufficzent bur i3 pot
pacessarily the sine qus von o establishing evideace of
epsotienz] hagn), Plainsif: did nor pus forth soy evidence of

83, bee

ramufications of thelr ensotioaal distre

oy of Charferme, MO 80 Fodd S48 1234.50 76 Cu
PRy The Ciry wes poguised o bold the public meening sad

allowe members of the puble to speak to[*+89%] the

Opdinaace. See Fin &ra In this case, I fiad the

LA eI

sarenzens made a1 & domsocratic fugetion were pot sefficiont

10 estadblish inhwy. The Clry delaved applicarion of e

Oudinazee verdl 18 mopths aftor the rendition of a final noo-
appeoaleble osder o this case. The Individeal Plaingitts did nor
had apple

have to mutkor the loss of :00or hovsing aad bave

m

opportuity to sddross such 8 possibiling where this lawsuir

bas been ponding for over theec wears. I de not find Individaal
Plaintifts esrabliskod ¢ ¢onmerote mjury sufiicient to sustain a

comprasaney demags prard.

Storilasiy. the daumages claimed by Provider Plainriffs aie

wpwperaated wheze they are spovuletive, HWIY A Jawage

ranrisd evidenes, not speculation.

avrerd st be bazed o svbs

TF

rivider Phaniffs clanmed lost revenues

where they wepe [*£1361) maeble 1 grow dizir business Sue o
e upcertalany of s lugation malalv premdsed oa thelr

iasbiline ro obrain finsnewg tor anerther agammont boilding

Plecwions of the Unired Stares Count ot Appeals for she Fibihk
Ciroisr that as existed ao Seprembker 3L 98] are binding an e
reited Bares Uoamn ot Appenls dor 11;.. Flevenrh Circuin Sov Sannn

ARSI E e I T

T A r""iﬁfﬂ"‘u E

“13a0; 2T L
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dug o thie lingason, Peovider Plaintiffs precemied a damage:

expert. Howswver, he eelied oo an appraizel price of e

building 1=#60] with o evidence 0 establish Provider

Praintiffs conld have bought the buildisg at that price. These

was a0 evidenoe regarding the Lsting peice of e building and

[

e selless pgeecment 1o Provider Plainutfs’ price. Thore was
alsd o svadence regarding the inereased demand for the tope
of fonzing Provider Plainnffs provided such thar they would
evidence was

ba able o Gl apother bulding In swa, the

spoctiative that Provider Plaioriff* would bave made the

profiee arteviaced., bt for the Ordinaace and Seeniog 28-2.

Despite not heving fomnd sullictear ovidgenes w0 esiabiizh a
aoed for comprnsatory damage:. I &o thiiak thar Plainnifds ac
coritled to ar gwasd of pouinal damapes HN28 "Nominsl
damage: are o witling sten avwsrdod w0 {**61] a plintiYin ag
action. where thore iz no substantial foss or lnjury o be
compaasated, but still the law recognizes & tochaical invazion
of bis rights or breach of the defesdants duty, o1 in case

where, alkthough those has boen a real injury. e plaipnif's

evidones fails to shew B oamount” BLACK'S LAW
DECTIONARY 322 b od 199G While the Eieventh

Carensit Aes srefed thar merchy a violation of a purcly stahencoy
right docs pot mardat: ga avard of nominal daunages fop such
stafutory vielstioa. i bas not precluded suck an awssd where

tac disrrier eoudt finds it approprizie. See Borfer v Angerson

[ o I
Supren:e Conr has recegnized the rele thar noininal daniages
piey in caser where thers i oae condrere danmgs to

ylat: iy

compeiaate. Bt i oI5 amportaa o ebserve an mdn

— -
S, AT

2oL Sod

£y,
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SRI S G Sd A48 388 The Sixth

Cavnlt has stated that HA2Y &t 0 pooiosan an avward of

monuial damages would be appaopriste where 8 pladaniff
proved & viodszion of the FHA aod that e suffered a non-
See Humad s

quantifisble injury as & resul Fnadeewss

W A F G 2EE el On MR [tv2] sed ofie

" ol
Lopticho, £3F

s s AT P . &
i;‘_'j.n_‘g::?r g eeiplidior ool

to

L Y

MR

§

B

54 oL A 20t finding a1 award of nominal dansges

appropriate in 2 violation of the FHA case where plaianify
tailed to show actrat damage) Plalgnifft did nor present
cvedence sufficienr 1o sstain a damegae award. However, this
should pot demrset fromws the finding thar the City vinlztod she
FHA. This is peiculaly woe where as discuszod above the
stapiory olaim which Plaiptifts bring cptitles tacm to groater

protection thap thelr constinrional riphts would provide 1o a2

simiilar claim and nowalpal damages Bre reguired tor g
violation of constimtional nghts. See Magker W
S Hdisonssing bow O iy 5 {7

Page 13 of 28
CLENIS 12983, 6l

constiutionsal magnimdes). In order o aot ke avav the
saporaeee of auch violanoa, [ eoaclude tuat sn awand of

fopundl daages it approprisie,

Accordizgly, it iz hesebyv ORDERED AND ADJUDGED
that Judgment i enfeved in faver of Plaintiffs az w thei
Federal Fair Housing Act clatms. Judament (e entered o favor
.00 Az 1o

of Plaintiffs against Dofondanr i the amouns of §

[*£362| cach Plawnigl {*=63} It iz FURTHER ORIERED

AND ADJUDGED thst the City iz enioined from entorcing
sxction 2 of Qrdisancs 4649 and i cnjoined from enforcing
Section 28-2 ps ro rovovering individeals vl such time as
tac Ciry passes & roasopable secommodstion procedupe.
o dizmissed. Judaement shall be

Pisinurifls’ repasining clains asc

cnrerad g accordanee with thiz Order,

DONE AND CRDERED in Chambeors ar West Palm Boacl

7

Florida, this 26th day of Febyuary, 20
DoONaALD M MIDDLEBROORS

TNITED STATES DISTRICT JUDIGE

End of Bocement
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BAKER. Cirenit Judge, etc., and FRANK S. NICOLL, JR.,

Respondents.

Prior History: [**1] Application for Review of the Decision
of the District Court of Appeal - Certified Great Public

Importance Second District - Case No. 94-02684.

Core Terms

alimony. district court, awards

Case Summary

Procedural Posture

Petitioner ex-wife sought review of a decision of the Second
District Court of Appeal (Florida), which issued a writ of
under the Uniform Reciprocal

prolibition  barring,

Enforcement of Support Act. the circuit court from
proceeding with petitioner's claim for alleged alimony

arrearages of § 1.9 million.

Overview

Nearly 30 years after their divorce. petitioner ex-wife sought
under the Uniform Reciprocal Enforcement of Support Act
{URESA) to collect S 1.9 million in unpaid alimony.
Respondent husband moved to dismuss, claiming that
Florida's version of URESA was limired to the enforcement of
chuld support obligations and was inapplicable to claims
involving oaly alimony. The circuit court found the issue
cognizable. and respondent then successfully petitioned the
district for a writ of prohibition barring the circult court from
proceeding with petitioner's claim. Petitioner sought review,
arguing that the court had previousiv found that "support”
under URESA ncluded alimony. On review, the court found
that the legislature. by enacting Fla. Stat. ch. §8.031¢20). had

abrogated the court’s prior holding i Srare ex yel Quigley v

Quigley, 463 So. 2d 224 (Fla. 1683), removing alimony

orders from the jurisdiction of URESA unless they were

accompanied by child support.

Quicome
The decision was affirmed. Petitioner's alimony arrearage
cleim was barred under the Uniform Reciprocal Enforcement

of Support Act (URESA}, because the legislature enacted the
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statute removing alimony orders from the jurisdiction of
URESA unless such orders were accompanied by child

SUPpPOIT.

LexisNexis® Headnotes

Family Law > Child Support > General Overview

Family Law > Child Support > Support Obligations > General

Overview

Family Law > ... » Support Obligations » Enforcement > General

Overview
Family Law > Marital Ternunation & Spousal Support > Spousat

Support > General Overview

Family Law > ... > Spousal Sapport > Enforcement > General
Overview

Fanily Law > ... > Spousal Support > Obligations > General
Overview

Fanuly Law > Parental Duties & Rights > Duties > Support of

Children

HNI See Fla. Stat. ch. 88.031(20).

Govenunents » Legislation » Enactiment

Govermments > Legislation > Interpretation

HN2 When the words of a statute are plain and unambiguous
and convey a definite meaning, courts have no occasion 1o
resort to miles of consuuction. they nwst read the stame as
written, for to do otherwise would constmure an abrogation of
legislative power. Further, the legislature is presumed to be
coguizant of the judicial construction of a starute when

comtetiplating making changes in the statute.

Counsel: Owen L. Luckey, Jr, LaBelle, Florida, for

Petitioner.

Frank C. Alderman, III, of Alderman & Ahibrand, P.A., Fort
Myers. Florida: and John Jay Watkins of Wartkins &
Ramunni, P.A.. LaBelle, Florida, and Gerald W. Pierce of
Henderson, Franklin, Starnes & Holt, P.A., Fort Myers,

Florida, on behalf of Frank S. Nicoll, Jr., for Respondents.

Judges: SHAW, I. GRIMES. C.}., and KOGAN, HARDING,
WELLS and ANSTEAD. JJ.. concur. OVERTON, J., concurs
with an opinion, in which GRIMES, C.J., concurs.

Opinion by: SHAW

Opinion

[*989] SHAW, J.

We have for review Nicoll v. Baker, 652 So. 2d 417 (Fla._ 2d

DCA 1995), wherein the district court certified the following

question:

Whether the legislature, by enacting section 88.031(20},
Florida Statutes (1993), has abrogated the Supreme

Court's holding in Srare ex rel. Quigley v. Quiglery, 403

So. 2d 224 (Fla. 1953, and removed alimony orders

from the jurisdiction of URESA unless thev are

accompanied by child support?

Nicoll [**2] 632 So. 2d ar 419, We have jurisdiction. 477, .

S8, Fla. Const, We answer in the affirmative and

approve Nicoll.

The Nicoils were divorced in Maryiand in 1965, Nearly thiny
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vears later. in 1994, the wife filed a petition in clrcuit court in
Hepdry County, Florida, under the Uniform Reciprocal
Enforcement of Support Act (URESA) ! 1o collect $ 1.9
million in unpaid alimony. The husband filed a motion to
dismiss. claiming that Florida's version of URESA is limited
to the enforcemem of child support obligations and is

inapplicable to claims involving only alimony.

{*990] The court determined that the claim was cognizable
under URESA, and the husband petitioned the district court
for a writ of prohibition barring the cireuit court from

proceeding. The district court granted the writ, reasoning that

163 So, 2d 224 (Fla. 1983, thar alimony awards standing

alone can be enforced under URESA, the legislature via [**3]
a 1992 amendment bas since defined “support” to exclude

such awards. The court certified the above guestion.

The wife argues that when the 1992 amendment is viewed in
its entirety it is clear the legislarure did not remove alimony
from URESA's pwrview. The public policy underlying

Quigley, she claims, still controls. We disagree.

The legislature adopted the original Uniform Reciprocal
Enforcement of Support Act in 1955 and amended it in 1979
to make 1t consistent with the 1968 version of the Reciprocal
Enforcement of Support Act passed by the National
Conference of Comniissioners of Uniform State Laws. See ch.
79-383. Laws of Fia: ¢l 29901. Laws of Fla. (1953). The
1879 amendment included a section entitled "Legislative

intent.” which provided in part:

'Ch. 88. Fla. Stat. (1993).

It is declared to be the public policy of this state that this
act shall be construed and administered to the end that
children residing in this or some other state shall be
maintained from the resources of responsible parents,
whether the responsible parents live in this or some other
state, thereby relieving, ar feast in part. the burden bore
by the custodial parent or the general citizenry through
public assistance {**4] programs.

Ch. 79-383, § 2. a1 1912, Laws of Fla.

The above language plaved a key role in Siare ex rel Ouigler

v, Ouigley, 463 Se. 2d 224 (Fla. 1983). Ometa Quigley filed a

petition under URESA in circuit court in Michigan to enforce
a Michigan alimony order against her former husband, who
was residing in Lee County, Florida. After the State of
Florida. as the responding jurisdiction. processed and served
the petition on Mr. Quigley, the circuit court in Lee County
dismissed the petition. ruling that pure alimony orders are
unenforceable under Florida's URESA. The district court
affirmed based on the above statement of "Legislative intent,”

which did not menton alimony.

This Court recognized the logic of the district court's
reasoning but declined 1o read so much into the 1979
amendment. We quashed the decision for two reasons: 1)
Florida case law had included alimony awards within
URESA's purview for years. and 2) the broad definition of
“support order” in section 88.031(19) referred to "any" order

of support:

{19) "Support order" means agy judgment, decree. or

order of support in favor of a petitioner. whether
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temporary of final or subject 1o modification. [**5]
revocanoil. or renlission. regardiess of the kind of action
or proceeding in which it is entered.

§ 88.03%, Fla. Stat. {1985). We reasoned as follows;

If the legislarure had meant to distinguish between child
support and alimony [in the 1979 amendment], it should
have redefined this term, especially in light of the

previous application of URESA to alimony awards,

Cuilgley, 463 So. 2d ar 128, Seven years after Quigley, the

legisiature apparently did just that.

The legislature in 1992 amended the definitions in section
88.031 to include the term: "support” immediately following
the above definition of "support order.” and the new definition
conspicuously fails to include alimony obligations standing

alone:
HN1 (20) "Support” Includes:

{a) Support for a child, or child and spouse, or former
spouse who is iving with the child or children, bur only
if a support obligation has been established for that
spouse and the child support obligation is being enforced

under Title IV-D of the Social Security Act: or

(b Suppornt for a child who 15 placed under the custody

of someone other than the parent pursuant to s, 39,44,
§ 88,031, |**6] Fla. Star. (1993).

A basic rule of law controls: HN2 When the words of a
statute are plain and unambiguous and convey a definite

meaning. courts [*991] have no occasion to resort to rules of

coustruction--they must read the statute as written, for to do
otherwise would constitute an abrogation of legislative power.

Holly v, Auld 430 Se. 2d 217 (Flo. 1884). Further, we must

presimne that when the legislature amended the statute in 1992
it knew of our ruling in Quigleyv: "The legislanire is presumed
to be cognizant of the judicial construction of a statute when
- Quagley,

contemplating making changes in the statute .

719:5‘5(2,,; E{Ji:?j;:) :‘:F Cj -

Thus, our holding in Quigler has been superseded by the 1992
amendment. Alimony obligations standing alone are no longer

enforceable under Florida's version of URESA.

Based on the foregoing, we answer the certified question in

the affirmative and approve Nicall.

Ir is 50 ordered.

GRIMES, C.J. and KOGAN. HARDING., WELLS and

ANSTEAD, J1., concur.

OVERTON, I, concurs with an epinion, in which GRIMES,

C.J., concurs.

Concur by: OVERTON

Concur

OVERTON. J.. concurring.

I regrettably must agree with the majority that actions seeking
only o enforce [**7) alimony awards under Florida's Uniform
Reciprocal Enforcement of Support Act (URESA) are no
longer allowed under the present statutory provisions. This
change is the result of amendments made in 1992 ro URESA

by the Florida Legislature. The 1992 amendments create a
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new mininnin threshold. An action to enforce a child-support
order must be an integral part of any claim proceeding under
URESA. The majority opinion does not directly address
whether URESA may still be invoked 10 enforce an alimony-
support order if such an action is filed in conjunction with a
petitionn t¢ enforce a child-support order, The district court
opinion, however, clearly envisions that a dual actien is still

Justiciable under URESA.

1 write only to suggest that the legislature should reexamine

these URESA amendments and make clear whether it truly

intended to prohibir actions seeking only to enforce alimony
orders. Instead of reducing the amount of domestic litigation,
today's statutory construction will increase the number of
mndividual claims filed. Instead of smoothing the path to an
efficient and just resolution of domestic matters, today's
statutory construction could resuit in the inconvenient filing
of multiple {#*8] actions, in separate states, between the same
parties. In my view. this type of multiple litigation does not

conform to the original purpose of URESA.

GRIMES, C.)., conecurs.

End of Decument
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CITY OF NORTH MIAMI. a municipal corporation, et al..

Appeliants, v. Mariin Z. MARGULIES. Appellee

Core Terms

zoaing. building pernit, conditional, plans, per acre, density

Case Summary

Procedural Posture
Appeltant city challenged the judgment of the Circuir Court
for Dade County {(Florida) that ordered appellant to issue a

building permit to appellee builder.

Overview

Appellee builder was issued a coaditional use permit by
appellant citv's zoning board. Appeliee spent a substantial
amount of money fulfilling the requirements for a building
permit. Appellant's newly elected city councit haited approval
of appellee's permit. Nonetheless, appellee fulfitled all the
necessary requiremients to obtain the building permit and
tendered the fees required for issuance of a building permijt.
Appeilant refused to issue the building permit and instinired

proceedings to change the zoning on appellee’s property,

Appellee sought declaratory and injunctive relief. The trial
court ruled that appellant was equitably estopped from
denying a building permit to appellee. Appellant sought
review of the judgment. The court found that the evidence
established that appellee acted with good faith in his dealings
with appellant and complied with every request made by
appellant. The court affirmed the judgment because appellant
was equitably estopped from denyving a building permit 1o
appellee since appellee had incurred extensive financial
obliganons and expense, all 1 reliance wpon the rezoning of

his property and the issuance of a conditional use permuit.

Outcome

The court affirmed the judgment that required appellant ety
to issue a building permit to appellee builder because
appellant was equitably estopped from denying a building
permit te appellee because appellee had incurred large
financial obligarions in reliance upon the earlier issuance of a

conditional use permit and the rezoning of his property.
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HN1 The docmrine of equitable estoppel may be invoked
against a municipality as if the city were an individual
Equitable estoppel applies te a local government exercising its
zoning power where a property owner: (1) in good faith; {2}
upon some act or omission of the goverument; {3) has made
such a substantial change in position or has incurred such
extensive obligations and expenses that it would be highly

inequitable and unjuss to destroy the right he acquired.

Counsel: [**1} Arthur J. Wolfson. City Atty., and John G.

Fletcher, Asst. City Aty for Appellants.

Frates, Floyd. Pearson, Stewart, Proenza & Richman, Miami.

for Appellee.
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Opinion by: HENDRY

Opinion

[*424] Appeliant. defendant in the trial court, seeks review of
an adverse final judgment ordering the citv fo issue a building

pereut o the plaintff,

The plaintiff currently owns 25 acres of land located within
the City of North Miami. The property is bordered on the

north by a boar manufacturing plant and other industrial

property: ou the east by the F.E.C. railroad track; and on the
west by Arch Creek. Plaintiff wishes to construct a multi-

family apartment facility on the property.

At the time of purchase, the land was zoned 1-BIl, Industrial
use. which permitted 73 units per acre. Plaintiff originally
submitted plans conforming to this zoning., Thereafter, in
Tuly, 1972 the city declared a moratorium on highrise
construction within the city. While this moratorium was in
effect, plaintiff participated in a citizen's advisory conunittee
study of new nmiti-family zoning. As a result the city enacted
a new Planned Unit Development (P.U.D.} zoning ordinance,
[**2] and plaintiff resubmitied his plans. The property was
rezoned R.P.U.D., for residential use, inn accordance with the

new law. and plaintiff was issued a conditional use permit.

The new zoning ordinance provided that in order to obrtain a
conditional use permit. a developer must first submit plans for
development, a detailed landscaping and irrigation plan, and
an impact analysis, which includes a cost-benefit feasibility
study, and a school, traffic and wiility impact study.  This
information then is subject to public hearing before both the
city planning [*425] and zoning board and the city council.
and if approved. the developer iz issued a conditional use
permit. The permit is different from a building permit ia that
When these

it is subject to certain expressed conditions.

conditions are fulfilled. a building permit will issue.

The new zoning classification upon plaintiffs property
established a maximum density of 30 units per acre. Plaintiff's
tnal plan called for only 33.2 units per acre. The plaintiff

then undertook to fulfill the requirements of the perr.
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including filing a precise set of plans. preparing a new plat of
the property, performing various pre-building [##3] tests and
receiving govermmnental agency approvals. The wrial judge
found that the plaintff expended $50,000 in complying with

the conditions imposed by the permit and became obligated to

expend another $600.000. *

However. on May 8. 1973, the city held an election and a
new ¢ty council majority was elected. In addition. a charter
amendment was approved by the North Miami electorate
which imposed a linutation upon the maximum deasity of 25
units per acre. - At the city council’s next meenng on May 22,
1973, this new majority voted to table approval of plaintiffs
tentative plat. As of this date, according [**4] 1o the plaintiff,
all that was necessary in order to qualify for the building
permit was pollution coatrol approval {eventually obtained)

and plat approval.

On June 22, 1973, plamtiff tendered all necessary fees

‘The trial court stated that the items for which plaintiff became
obligated included the architects' fees for the preparation of all plans
required, engineering fees for testing of the sub-swface, for
preparation of plans for sewage disposal. for all swveying and for
preparation of engineering data which the city requued to be
submitted to the Central and Southern Florida Flood Centrol District.

 The charter amendment reads as follows:
"Sectton 9. Powers.

“(a) All powers of the City and the determination of all maners of
policy shall be vested in the Council. Without lumitation of the
foregoing. the Council shall have pawer to:

"(9) Regulate and restrict the height and number of stories of
buildings and other structures. the size of vards and cowrts. the
density of populations and the location and use of buildings for trade.
mdustry. business. residence ar other "purposes. provided. however.
that the density of populations in every instance shall be limited to a
maximum density of twenty-five {25} residential units per acre. and
frther that a0 building or structure. except Public buildings. shall be
authorized which exceeds forty (30) feet in height or four {4)

stories.”

required [**5] by the city for issuance of a building permit.
This followed a June 12 council meeting wherein plaintiff
attempted 10 gain approval of both its tentative and final plats.
The city council instead instructed its building and zoning
director not to issue any building permits, and instituted
proceedings to change the zoning on plaintiff's property. The
plainsiff on June 26 filed the instant action seeking temporary
relief from the efforts to rezone the property and also seeking
declaratory and injunctive relief. The trial court permitied a
public hearing on rezoning of plaintiff's land scheduled for
July 17, 1973 to proceed. Following the hearing, the city
pilanning and zoning board recommended no change in zoning

on plaintiff's property.

However, on August 13 and on Seprember 5, the city council
imposed a temporary and then a permanent moratorium on
plaintiff's property. Up until the final hearing in this cause,
the zoning on the property remained R.P.U.D. In the final

judgment the learned trial judge made the following

observation:

"All governments derive their power from the people. In
retn for vesting that power in the government the
people should be able 10 expect [**6] stability and fair
play from their governmeat. The evidence in this case
shows that the Petitioner (plaintiff} at all times acted
fairly and straightforward in his dealings with the
Respondent CITY and complied with every request
made of him by the CITY. He. as any citizen. has the
right to rely [*426] upon actions of the CITY and to
expect that the CITY will conform 1o and comply with

its regulations, procedures and representations.”
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The court thereupon found that the city was equitably
estopped from denying a building permit to the plaintiff. We
have considered the voluminous record. all points in the briefs
and arguments of counsel in the light of the controlling
principles of faw, and have concluded that the trial court's

findings are supported by substantial competent evidence,

Our Supreme Court has stated that HN! the doctrine of
equitable estoppel may be invoked against a municipality as if

the city were an individual. L Town of Miami

Springs, Flo., 1950, 44 So.2d 808: Sakelsky v Cinv of Coral

LASd S0

’d_423. Recently, the Fourth

Gables, Fla [¢d3,

District Court of Appeal, citing Sakolsky v. City of Coral
Gables, stated that equitable estoppel applied [**7] to a Jocal
govertment exercising its zomng power where a property
owner "(1}) i good faith (2) upon some act or omission of the

government (3) has made such a substantial change

position or has incwred such extensive obligations and

expenses that it would be highlv inequitable and unjust 1o

destroy the right he acquired." Cirv gf Holhweod v,

Holhvwood Beach Horel Compamny, Fla.App. 973, 283 So.2d

86/,

The record in the cause sub judice demwoanstrates that the
plaintiff had incurred extensive financial obligations and
expense. all in reliance upon the rezoning of his property as
RP.UD. and the issuance of a conditional use permit. The
record supports the trial court's conclusion that it would be

Brirtan, Fla 1954, 75 So. 2d 733 City of Gainesville v, Bishop,

Fla 4pp 1963, 174 Se. 2d 100.

Therefore, for the reasons stated and upon the authorities

cited, the judgment appealed is affirmed.

Affirmed.
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