LAW OFFICES OF

VINCENT F. VACCARELLA, P.A,

September 15, 2016

VIA EMAIL AND HAND DELIVERY

Mr. Thomas Mooney, Director
Planning & Zoning Department
City of Miami Beach

1700 Convention Center Drive
Miami Beach FIL. 33139

Re:  Appeal of Planning Director’s August 31, 2016 Administrative Determination re
Normandy Living, LLC’s Application for Modification of a Conditional Use Permit
to Operate an Adult Congregate Living Facility (ACLF) File No. PB-0516-0018
Property Address: 1904 Marseilles Dr.. 7100 Rue Granville, 1950 Normandy Dr.

Dear Mr. Mooney:

The undersigned law firm represents Normandy Living, LLC. Please accept this
correspondence as Normandy Living’s appeal to the Planning Board, pursuant to Sections 118-
9(b)(1)(A) and 118-9(b)(2)A)i) of the Code of the City of Miami Beach (the “Code”) regarding
the Planning Director’s decision on a conditional use application published on August 31, 2016
in respect to the captioned property.”

Section 118-9(b)(1)(A) of the Code provides specifically that “[a]n eligible party may
appeal a decision of the planning director to the planning board regarding a decision reached on a
conditional use application,” and is then entitled to a public hearing before the Planning Board.
This appeal concerns the decision reached by the Planning Director on Normandy Living’s
conditional use application (File No. PB-0516-0018) referenced in correspondence from the City
Attorney dated August 31, 2016, that the facility Normandy Living seeks to operate as detailed
in its application is not an Adult Congregate Living Facility (“ACLF”) (the “Determination
Letter”), which decision is within the appellate jurisdiction of the Planning Board. A copy of the
Determination Letter with attachments is enclosed as Exhibit 2. We reserve the right to
supplement this appeal notice with additional evidence, including the live testimony of a
consultant retained by Normandy Living at a public hearing, and to cross-examine the consultant
whose report serves as the basis of the Planning Director’s decision at said hearing, in
accordance with the procedures set forth in Section 118-6 of the Code.

The Planning Director has determined, based on the conclusions contained in the report

! The initial application and accompanying documents are enclosed as Exhibit 1.
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of a consultant hired by the planning department without Normandy Living’s knowledge, that the
facility to be operated by Normandy Living is not an ACLF, because the planned use of the
property does not exclusively involve providing housing that allows the elderly to age in place.
In so opining, the Determination Letter loosely cites an AHCA report setting forth the concerns
of the legislature and the City of Miami Beach in enacting assisted living facility laws, which the
Determination Letter characterizes as: to ensure the long term availability of housing for the
elderly. However, the AHCA report clearly indicates that the legislators® concerns were broader
than that in passing ACLF laws, the report stating in full that assisted living facility laws,
including the corresponding City of Miami Beach code provisions, are designed to “promote the
availability of services for eiderly persons and adults with disabilities...”

Neither the consultant’s report nor the Determination Letter itself takes any issue with the
manner in which the planned use will be carried out. The report in fact states that the facility
would meet or exceed the standards for detoxification facilities. Further, there is no technical
issue taken with the application that would prevent the applicant from operating an ACLF at the
property. Instead, the Determination Letter opines (without any indication as to the Planning
Director’s or the consultant’s qualifications to do so or authority for the statement) that “in fact,
drug and alcohol addiction is a behavioral health condition.” In actual fact, drug addiction and
alcohol addiction are disabilities and are treated as such. See, e.g. Preamble 1o Regulations, 28
C.F.R. Pt. 35 at 455 (Addiction is a disability, and addicts are individuals with disabilities
protected by the Act);> 28 CF.R. § 41 31(b)(1) (handicap includes drug addiction and
alcoholism) (emphasis added). “Substance use disorder” is a specific diagnosis in The
Diagnostic and Statistical Manual of Mental Disorders, and therefore a person with a substance
use disorder fits the definition of an “individual with a disability” under Section 413.08(1)(b),
Florida Statutes. A consuitant, qualified to discuss the medical status of addiction as a disability,
would have been presented to the Planning Board in order to testify for the Planning Board
exactly how the facility will, to quote the AHCA report again, ‘promote the availability of
services for adults with disabilities,” but the Determination Letter arbitrarily and capriciously
denies Normandy Living this opportunity, in violation of due process and of the benefit to a
hearing called for in the Code. This consultant will testify as such in this appeal as a supplement
to this appeal notice as allowed by the City Attorney and as required by the Code.

More importantly, however, the planned use is unquestionably an ACLF under the Code.>

? Consequently, the refusal to allow a facility refated to drug addiction to operate as an ACLF may constitute
actionable discrimination against people with disabilities, a cause of action which an applicant under the land use
ordinance has standing to enforce in court. See Jeffrey O, v. City of Boca Raton, 511 F. Supp. 2d 1339 (S5.D. Fla.
2007). For this reason alone, the Planning Director’s decision contained in the Determination Letter cannot stand.
See Dep’t of Legal Affairs v. Rogers, 329 So. 2d 257,265 (Fla. 1976) (“Generally, the legislature is presumed to
have intended to enact a valid and constitutional law and [courts] will construe a statute, if possible, in such a
manner as will be conducive to its constitutionality.”).

3 We note here that it was the Planning Director himself who suggested that the application submitted by Normandy
Living be an application for a conditional use as an ACLF, and that Normandy Living was given cause to believe
that if the application was so formatted, the Planning Director and City Attorney would agree that the matter would
be presented to the Planning Board for consideration as conditional use applications are supposed to be. See Exhibit
3, an email from the Planning Director stating as such. Based on this fact, the Planning Director no longer has the
ability to issue a legal opinion that removes the matter from Planning Board determination, under the doctrine of
estoppel. See N. Miami v. Margulies, 289 So. 2d 424 (Fla. 3d DCA 1974).
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the City of Miami Beach has a specific definition of ACLF, and this definition does not limit
itself to facilities for the elderly or provide that a facility must allow its occupants to age in place
for any extended period of time in order to fit the definition. Section 114-1 states,

Adult congregate living facility means any state licensed
institution, building, residence, private home, boarding home,
home for the aged, or other place whether operated for profit or
not, which undertakes through its ownership or management to
provide for a period exceeding 24 hours, one or more personal
services for four or more adults, not related to the owner or
administrator by blood or marriage, who require such services.

(Emphasis added). There is absolutely o ambiguity to that Code provision, and therefore no
discretion of the Planning Director to interpret that provision in a manner that prejudices an
applicant or to conclude that a facility that meets that definition is anything but an ACLF. See
Nicoll v. Baker, 668 So. 2d 989 (Fla. 1996) (stating that the plain meaning of legislation
precludes any construction to the contrary). The Planning Director and the consultant apparently
concede as much, basing their opinions on the vague (incorrect construction of the legislative
intent behind ACLF laws (and incorrectly-stated) intent of the ACLF laws rather than on this
text. No consultant is necessary to interpret this provision, and the Planning Director’s decision
to rely on a consultant to construe this unambiguous section in a manner that is not consistent
with its plain meaning is clearly erroneous, and once again arbitrary and capricious.
Nevertheless, Normandy Living reserves the right to, and indeed intends to, present proof
positive by testimony and documentary evidence that a detoxification facility of the kind
proposed by Normandy Living is in fact analyzed under the framework of ACLFs. Some such
evidence is included in Exhibit 3 hereto.

There is also no way to conclude that the planned use of the property falls outside this
definition. The ordinance clearly indicates that a home for the aged is only one of many types of
ACLFs, and that because the planned facility involves in excess of three occupants who will be
housed at the facility for a period in excess of 24 hours for the purposes of allowing them to
receive [substance abuse rehabilitation, ie. disability-related] services, it is, both literally and
legislatively, an adult congregate living facility (ACLF). As we intend to prove to the Planning
Board through consultant testimony, the facility proposed by Normandy Living is an ACLF.
Additionally, we are aware that the City has approved ACLFs that provide similar services to the
ones planned. '

In addition to taking issue with the erroneous legal conclusion of the Planning Director,
Normandy Living also takes issue with the manner in which the Planning Director’s decision in
the Determination Letter is being imposed upon Normandy Living. It is for the Planning Board,
and not the Planning Director or the City Attorney, to determine, after the procedures pertaining
to the hiring of consultants and the cross-examination rights and rebuttal rights pertaining thereto
are followed by the City, whether Normandy Living is proposing a facility that meets the
definition of an ACLF. See Section 118.51(9), empowering the Planning Board:
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(9) To consider applications pertaining to conditional use permits,
amendments to these land development regulations, change of
zoning district boundaries and comprehensive plan amendments
and future land use map changes.

The Planning Director may make a recommendation, and the Planning Board is free to follow
that recommendation after due process and adequate consideration are given to Normandy
Living in front of the Planning Board, but there is no Code provision that authorizes the Planning
Director to make a final substantive determination. Likewise, the City Attorney may make a
determination that the application is not complete and ready for presentation to the Planning
Board, but for him to make a substantive determination on an application would be to usurp the
Planning Board’s powers and to make Normandy Living’s right to a public hearing and the
procedures that come with it contained in the Code illusory. Such a construction of the Code is
explicitly prohibited. See Hialeah v. Willey, 189 So. 2d 194 (Fla. 3d DCA 1966).

Normandy Living is confident that if the procedures called for in the Code for the
consideration of conditional use applications were followed in this instance, i.e. if a full hearing
on the matter were provided to Normandy Living, the Planning Board would have rejected the
Planning director’s recommendation and determined that the proposed use discussed in the
application indeed fits squarely within the City’s broad written definition of an ACLF, would
serve the purposes of AHCA and the City in regulating ACLFs in general, and would constitute a
significant benefit to the City and its residents.*

Based on the foregoing, Normandy Living demands a public hearing before the Planning
Board on its appeal, and reserves all rights with respect thereto, including those contained in
Section 118-6 of the Code and those attendant to the fundamental principals of faimess. Please
consider all information previously provided to the planning department as part of this appeal, as
all of it pertains to the Planning Director’s determination that the planned use is not an ACLF.

The Planning Board, as the board authorized by the Code to hear this appeal, has the
authority to issue the determination that the Planning Director should have made, See Section
118-9(b)(4) (“The applicable land use board may, upon appeal, reverse or affirm, wholly or
partly, the order, requirement, decision, or determination, and to that end shall have all the
powers of the officer from whom the appeal is taken.”); and the Planning Board also has the
authority to consider all issues pertaining to Normandy Living’s application at the same time or
on the current schedule rather than allow the Determination Letter to stall the application
procedure. See Section 118-9(b)(5)(B) (“If the appeal arises from an application for a quasi-
judicial public hearing before a land use board, the hearing before the board to which application
was made may proceed, provided any approval does not vest.”).> We demand that the Planning

* Numerous studies exist to show that in general drug treatment centers do not negatively affect crime rates or
property values, and indeed can constitute good neighbors. Normandy Living is confident that if it had the
opportunity to present such studies and to rebut certain evidence attempting to suggest otherwise, the Planning
Board would agree, This appeal exists in large part because Normandy Living was arbitrarily denied that right
contained in the Code.

% If a statue says that a thing may be done by the legislature, and that thing is for the public benefit or for the
purposes of justice, then the statute is to be construed to mean that the thing must be done. Miichell v, Duncan, 7
Fla. 13 (1857); Woodland v. Lindsey, 586 So. 2d 1255 (Fla. 4th DCA 1991).
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Board be allowed to consider the matter of Normandy Living’s application at the September
public hearing as initially scheduled, in order to avoid further prejudice to Normandy Living in
the form of delay, or that said application be considered in full at the time of the public hearing
on this appeal.

Normandy Living, LLC reserves the right to supplement this appeal with additional
information, as well as all other rights under the Code and applicable law.

s@v-law.net

CL/lss

cc: Eve Boutsis, Chief Deputy City Attorney, EveBoutsis@miamibeachfl.gov (via email)
Encls.
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9/15/2016 Coversheet

MIAMIBEACH

LAND USE BOARDS

PROPERTY;
1904 Marseille Dr., 7100 Rue Granville and 1915 Normandy Dr.

N
PB 0516-0018 f/k/a file No. 2281

APPLICANT.;
Normandy Living, LLC.

MEETING DATE:
9/27/2016

LEGAL DESCRIPTION:
ISLE OF NORMANDY MIAMI VIEW SEC

PART 3 PB 40-33

LOT 12 BLK 35

OR 16109-1674 1093 |

COC 23094-1230 02 2005 1

ISLE OF NORMANDY MIAMI VIEW SEC
PART 3 PB 40-33

LOT 13 BLK 35

LOT SIZE 60.000 X 125

OR 13258-4109 & 13261-0679 0487 |

ISLE OF NORMANDY MIAMI VIEW SEC
PART 3 PB 40-33

LOT 14 BLK 35

LOT SIZE 50.000 X 125

OR 18925-0007 1199 1

IN RE:
Conditional Use Permit

PRIOR ORDER NUMBER;

2281
ATTACHMENTS:
Description Type
0 APPLICATION DOCUMENTS Memo
I SUPP|EMENTA 1 Memo
D PPLEMENTA MENTS 2 Memo
3] SUPPLEMENTAL DOCUMENTS 3 Memo
i EXISTING CONRITION o PROJEGT Meimo
D EXJ DITIONS AND PROPOSED PROJECT Memo
a] E ITIQNS AND PROPOSED PR T3 Memo
] EXISTING CONDITIONS AND PROPOSED PROJECT 4 Memo
D LANDSCAPE PLANS Memo

hitp://miamibeach novusagenda.com/agendapublic/Coversheet aspx ltemID=15158 Meetingl D=205




Dot A s
PHE AT

PLANNING DEPARTMENT, 1700 CONVENTION CENTER DRivE, 2™ FLOOR
Miam BEACH, FLORIDA 33139, www MIAMIBEACHFL GOV
305-673-7550

LARD Ust BOARD HEARING AFPLICATION

THE FOLLOWING APPLICATICN S SUBMITTED FOR REVIEW AND CONSIDERATION OF THE PHRCJECT DESURISED HEREIN RY
THE LAND USE BOARD SELECTED BELOW. A SEPARATE APPLICATION MUST BE COMPLETED FOR EACH BOARD REVIEWING
THE PROPOSED PROJECT,

i BOARD OF ADJUSTMENT
{1 VARANCE FROM & PROVISION OF THE LAND DEVELOPMENT REGULATIONS
"} APPEAL OF AN ADMINISTRATIVE DECISION

i} DESIGN ReviEw BOARD

1 DESIGN REVIEW APPROVAL

7} VARIANCE RELATED TO PROJECT BEING CONSDERED OR APPROVED 8Y DRB.
L} HISTORIC PRESERVATION BOARD

{1 CERTIFICATE OF APPHOPRIATENESS FOR DESIGN

i} CEATIRICATE OF APPROPRIATENESS TO DEMOLISH A STRUCTURE

L] +#STORIC DISTRICT / SITE DESIGNATION

{1 VARIANCE RELATED 7O PROJECT BEING CONSIDERED OR APPROVED BY HPR,

% PLANNING BOARD
M CONDITIONAL SSE PERMIT
I3 LOT SPUIT APPROVAL
{1 AMENDMENT TO THE LAND DEVELOPMENT REGULATIONS OS ZONING MAP
3 AMENDMENT TO THE COMPREHENSIVE PLAN OF FUTURE LAND USE MAP

{3 FLOOD PLAIN MANAGEMENT BOARD
L} FLOOD PLAIN WAIVER

1 oTHER

D R e A AR t e

SUBJECT PROPERTY AnDRESS' 1904 Marseille Drive; 7100 Rue Granville; and 1815 Normandy
Drive

LEGAL DESCRIPTION. PLEASE ATTACH LEGAL DESCRIPTION AS "EXHIRIT A"

FoLIo NumBes () 02-3210-011-0270; 02-3210-011-0280; 02-3210-011-0290




I APPUCANT. {1 OWNER OF THE SUBECT BHIPERTY THTENANT Y ARCHITECT Li LANDSCAPE ARCHTEQT
L ENGINEER £ ConTRACTOR X otHER _ Confract Purchaser/Future QOperator

save_ Normandy Living, LLC 3

aoonzss. 101 20th Street, Suite 2706, Miami, FL 33139

BUSINESS FHONE_(310) 867-0321 CELLPHONE e
E--MAIL ARDRESS

CWNER I DIFFERENT THAN APPLICAKT. 1804 Marseille Drive & 7100 Rue Granville

vavie__ Better Living Investment, LLC i o
anoasss 3325 8. University Drive #202, Fort Lauderdale, FL. 33328

BUBINESS PHONE _ ; CELL PHONE

E-MALADDRESS e

2. AUTHORIZED REPRESENTATIVE(S]
X ATTGRNEY:
wamz_ Michaet W, Larkin & Matthew Amster, Bercow Radell & Fernandez, PLLC o

aopaess__ 200 8. Biscayne Bivd, Suite 850, Miami, FL 33131
ausness eHoNE (305) 374-5300 GELL PHONE

Z-mal acoress mlarkin@brzoninglaw.com & jKarr@brzoninglaw.com

5 weesp: OWNERIF DIFFERENT FROM APPLICATION: 1815 Normandy Drive,

namz Kyrah N, Rodriguez _
anoress__1915 Normandy Drive, Miami Beach, FL 33141

BUBINERS PHONE SELL PHONE
E~MAIL ADDRESS e e e e

I CONTAGT!
MAME
AR :
BUSINESS PHONE CERLPHONE S

£ MAIL ADDHESS.

3. PARTY RESPONSIBLE FOR PROJECT DESIGN:
{1 ARGHITECT [ LANDBCAPE ARCHITECT 75 ENGINEER 1 CONTRALTOR 0OTRERD

wams | Jose Gomez, Beilinson & Gomez Architects o

souhzss, 8101 Biscayne Blvd, Suite 309, Miami, FI. 33138

ceLL prone_{786) 507-1937

BUSINESS PHONE

FHENO.

s et




4. SUMMARY OF APPLICATION — PROVIDE BRIEF SCOPE OF PROJECT:
Amendment of a conditional use permit to change cwner and operator to Normandy

Living, LLC and to increase the permited humber of beds at the ACLF. See letter of

intent and operations plans for more details.

4A. 18 THERE AN EXISTING EUILDWG{S) ON THE 8ITE MvES CIND

48. DOES THE PROJECT INCLUDE INTERIDR OR EXTERIOR DEMOUTION XYES iIND

4C. PROVIDE THE TOTAL FLODR AREA OF THE NEW BURDING (I APPLICABLE) S0, FT.

4D. PROVIDE THE TOTAL GROSS FLOOR AREA DF THE NEW SUILDING (ICLUDING REQUIRED PARKING AND AL
USEABLE FLOOR SPACE) . 8Q. FT.

5. APPLICATION FEE {TO BE COMPLETED BY PLANNING STAFF) §

s A SEPARAIE DISCLOSURE OF INTERESY FORM MUST BE SUBMITTED WiTH THIS AFPLICATION ¥ THE
APPLICANT OR OWNER 1S A CORPORATION, PARTNERSHIP, LIMITED PARTNERSHIP OR TRUSTEE.

s ALL APPUCABLE AFFIDAVITS MUST BE COMPLETED AND THE PROPERTY OWKNER MUST COMPLETE AND SIGN
THE "POWER OF ATTORNEY" PORTION OF FHE AFFIDAVIT IF THEY WILL NOT BE PRESENT AT THE HEARING,
OR IF OTHER PERSONS ARE SPEAKING ON THEIR BEHALF,

e TO REQUEST THIS MATERIAL IN ALTERNATE FORMAT, SIGN LANGUAGE INTERPRETER (FIVE-DAY NOTICE 13
AEQUIRED), INFORMATION ON ACCESS FOR PEASONS WITH DISABILITIES, AND ACCOMMODATION VO REVIEW
ANY DOCUMENT OR PARTICIPATE iN ANY CITY-SPONSORED FROCEEDINGS, CALL 305.604.2489 aND
SELECY {1) OR ENGLISH OR (2) FOR SPANISH, THEN OPTION 6; TTY LUSERS MAY CALL viA 711 {FLORIDA
RELAY SERVICE),

T . R R T T e B Y

PLEASE READ THE FOLLOWING AND ACKNOWLEDGE BELOW.

s APPLICATIONS FOR ANY BOARD HEARING{S) WILL NOT BE ACCEPTED WITHOUT PAYMENT OF THE REQUIRED
FEE. ALL CHECKS ARE TQ BE MADE PAYABLE TQ THE “CITY OF MiAMI 8EACH” .

®  PUBLIC RECOROS NOTICE — ALL DOCUMENTATION, SUBMITTED FOR THIS APPLICATION 1S CONSIDESED A
PUBLIC RECORD SUBJECT TO CHAPTER 119 OF THE FLORIDA STATUTES AND SHAILL BE DISCLOSED UPON
REQUEST.

® N ACCORDANCE WITH THE REQUIREMENTS OF SECTION 2-482 OF THE CODE OF THE CITY OF MIAMI
BEACH, ANY INDIMIDUAL OR GAOUP THAT WiLl, BE COMPENSATED TO SPEAK OF REFRAIN FROM SPEAKING IN
FAVOR OR AGAINST A PROJECT BENG PRESENTED BEFDRE ANY OF THE CITY'S LAND USE BOARDS, SMALL
FULLY DISCLOSE, FRIOR TO THE PUBLIC HEARING, THAT THEY HAVE BEEN, OR WILL BE COMPENSATED.
SUCH PARTIES INCLUDE: ARCHITECTS, LANDSCAPE ARCHITECTS, ENGINEERS, CONTRACTORS, OR OTHER
PERSONS SESPONSIBLE FOR PROJECT DESIGN, AS WELL AS AUTHORIZED REPRESENTATIVES ATTORNEYS OR
AGENTS AND CONTACT PERSONS WHO ARE AEPRESENTING DA APPEARING ON BEHALF OF A THIRD PARTY!

SUCH INDIVIDUALS MUST REGISTER WiTH THE CITY CLERK PRIOR YO THE HEARING.
FMENC.

B PP PPN




NACCIHIANCE W Td SEC 11831, - DSCUWDLURE ReCUUIREMENT  EACI: PeRSON OR E¥LIY
REQUESUNG APPA0OVAL. RRLIER C3 OTHER ACTION FRDU THE P aNKING B2ARD, DESIGN REVIEW EGARD,
HISTORIC PRESERVATON BDARD LNCLUDING THE JOINT SESIGN 2Ev-.w BDARD/ISTORIC PRESERVATION
BUAHD} DH |l BUAHD OF ADCUB. MLNT LHALL DISGLOBE, AT THE COMMENCEMEN! [C 1 CONTINUANCE |
OF 1HE PUBLIC HEARINGIS), ANY CONSIOLRALION PRUVIBED DH COMMITTED, DIRECTLY 09 ON 118 ZEHALE.
FOR AN AGRECEMENT 1O SOOI U< WHHNOLD OBJECHUN <0 1rh REUJESIED APFHUYAL, Holir UH
ACTON, EXCLUDING “ROM THiS R-QUREMENT CONSIOZRATION FOR LEGAL OR DESIGN F RORESSIONAL
SERVICES BENDERED CR YO BE 7IDMDERED. Tl BCLOSURE SHALL (1) BE N WRITING. (i) INDICATE 10
WHOM T'<4Z CONSIDERATION HAS BEEN FROVIIDD OF COMMITTED, (1) GUNCHALLY DESCHIL THiC NATYRY
OF YH: CONSIDERATION. AND (W) BJZ RLAD INTQ 1HE RECUMD £Y "HE REQUEST NG DERCON OR ENIlY
PRIOR 70 SUBMBSCN 1) THF S=URELARY/CLEHK OF 1HE RESPECTIVE BUAHD. UPON DETEAMINA! ON BY
THE APPLICABLE AOARD THAT THI FOATCONG DISCLOSURE RECUIREMENT WAS %OT THATIY SATISFIED RY
THE PERSON OR EXTITY REQUESTING AF *HOVAL, RELIEF OR OTHER ACTION AS FEOV'DED ABOVE. THEN (1)
P2 AFFLICATION Ot DHDEH, AS APFLICARLE, SHALL MMEOIATELY. BE DEEMED NULL ARD VOO Wi OUT
FURTHER “ORCE OR EFFEST. AND {11} NO AFPLICATION FROM SAID PLRSON UH ENI 1Y FOR FiHE SLEJECT
FROPERTY SHALL BE REVIEWED OR CONSHIERE ) BY ThE APPLICARLE HOARDIS) UNTIL ZXPIRATION OF A
PEADR OF DNE YEAR A7 TIR THL MULUTICATICN OF THE APSLICATION OR CEDER 1T SRALL 3T UNGAWEL,
10 EMPLOY ANY DEVICE . SCHIME OP ARTE CE 10 GIATUMVERT THT SCLOSUSE R.OUIRCMINTS OF THS
SITOFON AND SUCH CHRICUMVENDON 5 1ALE 88 DEEVED A VIOLATION GF TRE DISCLOCUNE BE0U Y MINTS
GF THIS SFOTION

WHEN THE APPCABLE S0ARD REACHES A DECKION A FINA ORDFR W PF SSURD STATING THE
BOARD S DECISION AND a%Y CONDITIUNS sFOSKED THE9EIN,  THE FINAL DRDER Will, BE RECOADED WiTH
I1He MIAMI-UADE ULERK OF CCURTE. THE DRGINAL BCARD DRDET SHAL REMAN ON CILE WIT-1 [HT D7y
OF MIAM: BEACH PLANNIYS DEPARTMEN]. UNUER NO CIHCUMS ANGES WILL A BOILDING PEAMIT BE 1S3UED
BY THE CITY OF MAMI BEACH WITHOUT A CO2¥ OF THE RECORDED FINAL OROER SEING INC_UDE0 AND
MADL A PAITE U i L PLANE BUBMITTED FOR A BUILDING PERMIT

THE RFOREMENT CRELD 1S ACKNOWLRDGED BY X OWNER 07 THE SGIMECT PROPERTY

AL THORIZLD REFRESENTAT VE

il .
PRINT NAME. Lrfie ?3 gi ¥ 8y e o

BLENO.__




° N ACCORDANCE wiH SEC. T18-31, - DISCLOSURE REQUINEMENT. EAQH PERSON OB ENQITY
REQUESTING APPRUVAL, RELIEF OR OTHER ACTION FROM THE PLANNING BOARD, DESIGN REVIEW ROARD,
HISTORIC PRESERVATION BOARD [INCLUDING THE JOWT DESIGN AEVIEW BOARD/HISTORIC PRESERVATION
BOARD}. OF THE BOARD OF ADJUUSTMENT SHALL DiSCLOSE, AT THE COMMENCEMENT [OR CONTINUGANCE)
OF THE PUBLIC HEARING(S), ANY CONSIDERATION PROVIDED Of COMMITTED, DIRECTLY UR DON TS SEHALE,
FOR AN AGREEMENT To SUFPONRT OR WITHEOLD DBJECTION TO THE SEQUESTED APPRDVAL, RELEF O
ACTION, EXCLUDING FAOM THIS REQUIREMENT CONSIDERATION FOR LESAL OR DESIN PROFESSIONAL
SEAVICES RENDERSD O TG 8 RENDERED. THE DNBCIOSURE SHatLl 1) BE N WRITING, (1} INDICATE TO
WHOM THE CONSIDERATION HAS BEEM PROVIDED OR COMMITTED. {lli} GENEZRALLY DESCRIBE THE NATURF
OF THE CONSIDERATION, AND fiV) BE READ iNTO THE RECORD 8Y THE QEQUESTING PERSCN DA ENTITY
PHIOR TO SUBMISSION TO THE SECRETARY/CLERK OF THE RESPECTIVE BOARD. UPON DETERMINATION BY
THE APPLICABLE BOARD THAT THE FOREGGING DISCLOSURE AECQUIREMENT WAS NOT 1IMELY SATISRIED BY
THE PERSON QR ENTITY REQUESTING APPROVAL, RELIER OF OTHER ACTION AS PROVIDED ABOVE, THEN (i)
THE APPLICATION OR QRDER, AS APRPLUICABLE, SHALL IMMEDIATELY BE DEEMED NULL AND YOI WITRHDLT
~URTHER FORCE TR EFFECT, AND iii) NO APPLICATION FROM SAID PERSON -OR ENTITY BOR TrE SUBJECT
PROPERTY BHALL BE AEVIEWED OR CONSIDERED RY THE APRLICABLE BOARD{S) UNTL EXPIRATION OF A
SERIOD OF ONE YEAR AFTER THE -NULLEICATION OF THE APPLICATION OR ORDER. IT SHALL BE UNLAWFUL
TO EMPLOY ANY DEVICE, SCHEME DR ARTHFICE TO CIHCUMVENT TRE DISCLOSURE REDUMEMENTS OF THIS
SECTION AND SUICH CROCUMVENTION SHALL BE DEEMED A VIOQLATION OF THE DISCLOSUSE REQUIREMENTS

= THIS SECTION.

& WHEN THE APPLICASLE BOARD REACHES A DEGSION A FINAL ORDER Wil BE SEUED STATING THE
BOARD'S DECISION AND ANY CONDITIONS MPOSED THEREIN. THE FINAL ORDER WiLi BE AECORDED Wil
THE MiAMI-DADE CLERK GF COUSTS. THE DRIGINAL BCARD ORDEA SHALL REMAIR ON FiLE WITH THE CITY
OF MiaMi BEACH PLANNING DEPARTMENT. UNDER NO CIRCUMSTANCES Wilt. A BUILTHNG PERMIT BE iSSUED
8Y THE CITY QF MIAM! BEACH WITHOUT A COPY OF THE RECOADED FINAL CRDER BEING INCLUDED AND

MALE A PART OF THE PLANS SUSMITTED FOR A BUILING PERMIT,

THE AFOREMINTIONED 15 ACKNOWLEDGED BY X OWNER OF THE SUBJECT PROPERTY ~ {RIE Ajoy matety E}Yf

{1 AUTHORIZED REPRESENTATVE
. .ff‘f .
4 i g
SIGNATURE: (AL an
eainT vave: Kyrah N. Rodriguez.

FILE NO,




STATE OF
COUNTY OF

e N/A . being figs duiy 2wom, depese and . -tify as tatlows. (1§ am the ownar of the
prapeity that in 12 vuhwcl ot thi- pr-ication, {20 Tiws acplication and &l wlorrration submitind i support of thi
application, mchichng sketches, date, and uher supplementary malerials, are Inic and corec? 1o the best ol my
knowledpe dl!d bedeeel 13} 1 ncknowledpu and Jee that, before hus application rmay ke publcly “otised and
heord by a o devslonmant boord, Ihe applcdion gl e complete ard of irtormation submilted » suppont
thereol must be ancurate. {4) | alao heraby autt orize the Cly of Miami Beach 1o vnter my pregerty “cr the sole
plpose of posting o Notice of Public Hearing o0 my propsrty, as reodired Dy lew. 18} 1 am responsible for

removeg s nokce aftor the daoe of the hearing

SIGNATURE
Sworr to.and subscnbed befor: mathis_ dayol  _ _. 20___ . The laregoeing instrumend was
. whe has prurim:e q et niendificetion andior ig

acknowicdgecd befora M2 by
parsonally wgwn (o e angd who did/dd sot toke an cam

NOTARY SEAL OR STAMP NOTVARY PUBLIC

My Commission Txp rec: PRINT NAME
_ ALTERNATE OWNER AFFIDAVIT FOR
CORPORATION, PARTNERSHIP, OR. UMITED LIABILITY COMPANY
. Circie one}
STATE of Florida
COUNTY OF 3
o Hhvated
5 § le'lu ity swortl, 48pose and it by as follows: 1) Lam e &y néer tprnt

nl!e!o _BgﬁeLmegjﬂles_tmgmﬁl,LC {print name of corporate entity}. (2) |am aulhorized (o e 1his

application on bohall of suen enfity. (3} “hic anplicalion and «ll ormalion submilied in support of this
apphcation, including skerclas, data, and other sippleraentary malerials, are true and conceel 1o the bes! ol
My knowvedne and boelie!. {4} The corporate enlity named heigin is the owner 5 tenan of the property thol
15 the subject of iR ooplication. 1b) 1 acknowlsdnc uhd cgree thal, belore tis asplication may b puthcly
noticed and heard by a iand developmunl board, the pplicalion must be compete and all “vermalion
sulaniied in suppor thereol must be.accuate (6] | as0 haroby amhonze the Cly of Miam Beach o enter
the subject property for the sole purposc of posting @ Notice of Public MHegnrg on the nroperly, as requircd
oy law. (7] 1 am weponsible [wr removing s notce after the date of the fing.

3o !; agd bscn ed before me this S5F  day ofmm 203{s The feregoing instrument was acknondedged before me by

i SIGNATURE

73 *ju’?{‘?’ . on behalf of such exlily, who has produced
as identfication and!or is personzlly Known ‘c me and wha drd*d:d nof take an caih. =

#,mq% Nolary Pulc St o Porida & ‘g’éf‘v"«i ;.i:

NOTARY SEAL OR STAMP: & P

-3; My Commiasion PF §14375 NOTARY PUBLIC
Expires OBIS1/2018 _
My Commssion Expires: PN i o D ﬁ{ ,§ .&& %{%" 4 f"gii’ﬁ?“ﬁ
PRINT NANE

FIENG. __




OWNER AFFIDAVIT FOR INDIVIDUAL OWNER

STATE OF et
COUNTY OF

f
(. Kyrah N. Rodriguez  peing singt cuty aworn, depose and certify as follows: {10 1 am the owner of Hhe

ponerty that is the subject of this apolication. (2) This appiication and ail informiation sdnmsil(.\c} in support of this
application, nchiding sketches. data, and other supplemeniary materials, are true and cormeal 1o the bast of my
rnowledge and belief. (3} | acknowlsdpe ang agree thal, before 1his application may be putdicly noticed ang
heard by & land development board, the appication must be compisia and wl information submittes n suppon
therect must be accurate. (4) | also hereby atharize the City of Miami Beach ta enter my property for the sole
purpose of posting a Notice of Public Hearing on my property, as requirad kéy law. {5} T am resoonsible for
remaoving this notice after the date of the hearing. i

1 SIGNATURE

"Or‘i‘ ""\9 fotegoing instrument was

as jdentification andfor iz
4

....................

o diddehid not 1aké an oath.

g and wi s .
7 py ,,mf
. ‘ - (/“gs’ A Ao
NOTARY SEAL OR STA LOMBARDO A MANETA | -, Nmé\..w FUBTT
Hrmwmm;,m N Al e . /z(;»{, f/., B S o
My Cormmission Expirdgs PRINT NAME

ALTERNATE QWNER AFFIDAVIT FOR
CORPORATION, PARTNERSMIP, OR LIMITED LIABILITY COMPANY
{Circle ona)

STATE oF Florida

COUNTY OF
o . being duly sworn, depose and certily as toliows: (1) {am the {print
S (p,ml name of corpoaie entity). (211 am authonzad to bie this

appiication on behall of such eniity. (3} fhis appiication and all inforrmation submiited in suppon of Mg
application, including sketches, data. and other suppiomentary malerials, are irue ahd corract to the best of
rfw xnowledge and befiet. {4) The corporate entity named herain is the owner or tenant of the praperty 1hat

5 the subject of this appdication. (5} 1 acknowledgs aind agree that, bafore this application may be publicly
nouceﬁ and heard by a land development board, the applicstion must be comgplete and all nfcrmation
submiltad i subport thareof must be accurata, {6) | also hereby authorize the City of Miami Beach to enter
the subject propenty for the sole purpose of posting a Notice of Public Hearing on the property, as required
by faw. (7 | am responsible lor removing this notice aiter e date ol the heating.

SIGNATURE
Sworn fo and subecrited before me this day of 20.......The [oregoing instrument was acknowtedged before me by
of . on behaif of such entity, who has produced
as identificaticn andfor is personaily known {0 me and who didfdid not fake an cath.
NOTARY SEAL OR STAMP:
NOTARY PUBLIC
My Commussian Expires:
PRINT NAME




POWER OF ATTORNEY AERIDAVIT
sTATE oF Florida
COUNTY OF
A a }

{ f:)é'fﬂg Y F‘i%ﬂ/“é‘i‘;ﬁ}mﬁ_m. bong duly swom and deposed, certify - ‘ollowa! (1) | am the owner of
prescnlativte of the “%!‘w%%ﬁ Uproporty thil ¢ the subject of lsis applicalion.{2) | hetehy
a::lhonze_!ﬁ_@ba_ej_ﬁ_t_aﬁ@éﬁwﬁj‘gh RE15 be my rapresentativa befnse the Planning Soard. (1) 1 also herchy

of Miami Beach (0 enlsi the subwect propedy fur iz sole purpore of posting & Nobce of

autiorze the Cily
Puaric Fearing on the prop#ty, s reuuing 3 by aw. {4} | am respons:iple forremoaving s notice alter the date of

the hearing, .

g Fake Bloers, s e e e
PRINT NA%E {and Titla, if applicable} SIGNATURE
Swoyn to and subscribed before me ihés;iig___day of M’ﬁgi}ﬁ_, .acéi;?_. The foregoing Instrunenl was acknowledged before me
by AN S F R of who , hzs  prodfuced  as

weniificatiad andlor is persenally known 1o me and who dididid ot lake an oath, {i {j{

e . -

NOTARY SEAL OR STAMP #‘J‘Zﬁ‘f L% S L A
NOTARY BUBLIC

b f‘“‘% Notsry Public Btals of Florida
e T Vanessa Altamingng q
g %} .\dg My Commission £F 814375 ¢
& Toiwd  Exgires 083272018 b,

H
k % B3V T il ?. ¥ o, Sl
NI Avton e nng

Wy Commussion Expires )
PRINT NAME

CONTRACT FOR PURCHASE

# ne spplicant s not the cwner of the oveperly. bur the applicant is a party lo a conizact to purchase the
propely, whather or not such contract is sontingent on this appheatior. the aoplicant shall fat the names: of {hn
sonlract purchasers below, incuding any and af principal vfiicers, stockhoiders, bonchicanas, or parlners. sy H
of the contract purchasers are comporstions, parnershipz, Bmited Habifily companies trusls, or other corporate ;
uities, the apobcart shail fulther disclose the idarity of the nditdualis) natura persans) hawng Ihe tduimate
owrarshin mlerest e the enlily, If any comtingency clause or conliagt tesms wolve adolional individuais,
uapotalions. pannesaips. Hinited liabdity companws, rusts. or other corparale entiles. list at INSIC S andior

comoesie entities.«

NAME DATE OF CONTRAGT

NAME. ADDRFSS. AND OFFIGE % OF STQCK

n tag ovenl of any chanpaes ol ownasship or enanges in contracts for pichase. subasausnt to tha date tiat
the application is lifed, but pro- 1o the date of a finad public hearing. the ppiinaat shall file a spplemental

disclostre of ntergst




B

POWER OF ATTORNEY AFFIDAVIT

STATE OF Wm‘hﬁﬁ
county oF SURTYC.
i hﬁ.,{.’ dk. Aleihi ¢,': {oL . baing duly sworn and deposed, cenify as follows: {17 | am the owner or
represehtative of the Bwner of the real property that is the subject of lhis application {2} | hereby
autharizetlichael W Lakin & Matthew Amster. BRF to be my representative belore the_Planning Soard. (3) | aise hereby
authorize the City of Miami Beach 1o enter the subject property for the sole purpose of posting a Notice of
Pubtic Haaring on the property, as required by law. {4) 1am respansible for !em'oviVi:; notice after the date o!
the hearing. ¢ /

Kyrah N. Rodriguez v/f{f’l/é*@'ﬂ(,
PRINT NAME tand Tille, if applicable) ,v’

SIGNATURE

Swiom to and subserbed before ma this (;} 7 day of, 14?9‘45{ / 20! Q  The foregoing instrument was acknowledged before me

by Kyrah N. Rodriguez. _ o Al 0l who s produced  as
identification and/or is personally known 1o me and whgdicfeid not take ar cath, i,
NOTARY SEAL OR STAMP I

AT e,

i .ﬁ e e . ; ]

My c#@ elACHECLE R, coopeg | ?_, Cf{)?—flé/
! .
i

<Die. Commormalt: of Massacinsos !; PRINT NAME

My Cormeiswion Eyparag ) sy 27, 204

it ana
R R

CONTRACT FOR PUR

i5 a parly 10 a contract to purchase ihe
ion, the applicant shall list the nemes of the
. stockhoiders, beneiiciaries, or partners. if any
c liabifity companios, tusts, or other corporate
individual{s) (natural persons) having the ullimate
e of confract terms fnvolve additional individuals,
S, OF other corporate eniditics, list.all individuals and/or

he properly, but the.
contingent on thi
nd all principe

If the applicant is not the o
properly, whether or not such
contract purcnasers below, inclu
of the contract purchasers are cof
critittes, the applicant shall ferther d
ownarship interest in the entity. if a
corporations, partnesships, fimited Babilif
corporate entities. «

HMarch 201

OATE GF CONTRACT

Nermandy Living, LL
P NAME
% OF STQCK

NAME, ADDRESS. AND O
) . A7 e &

XY WA YA
7

}Q fmé %me £
ief  op % Jleeed
AL ey { FL T3,3¢

In the event of eny changes of cwnership or changes in contracts for purchase, subsequant 1o the date thal
this application is filed, but prior to the date of a final public hearing, the anplicant shall file a supplementat

disciosure of interest.

REVISED - SEE NEXT PAGE ™*————




POWER OF ATTORNEY AFFIDAVIT

STATE OF

COUNTY OF

i, . Richard Yun , heing duly sworn and deposed, certify as tollows: (1} 1 am the owner or
resresenta.ti_ve of the ownet of the eai property that 5 the subject of this applicalion {2} 1 neteby
authorize_Michael | arkin & Matthew Amsterto e my representative before the_ DRB  Board. {3 | also hereby
authorize the City of Miami Beach to entar the subject property for the sole purpose of posting a Notice of
Bubtic Hearing on the property, as required by law. {4} | am responaible for removing this notice alter the date of
the hearing.

Richard Yun, Manager, Normandy Living, LLC

PRINT NAME (and Tifle, if applicable) SIGNATURE
Sworn to and subscribed before me this dayof o V20 . The foregoing instrument was acknowiedged before me
by, of _ whe  has  produced  as

idenfification andor is persenally keown to e and who dididid not take an cath.

NOTARY SEAL OR STAMP — .
NOTARY PUBLIC

fy Comrmission Exphes -
PRINT NAME

CONTRACT FOR PURCHASE

if the applicant s not the owner of the properly, bt the applicant is a panly to a contract 1o purchase the
propanty, whether or nat such contract is condingent on this application, the applicant shall list the names of the
contract purchasers below, including any and al! principal officers, stockholders, beneficiaries, or parners. If any
of the contract purchasers are corporations, parinerships, timiled tability companias, trusts, or other corporate
entities, the apglicant shail further disclose the identity of the individuai{a} (naturai persons) having the ulimate
ownarship interest in the entity. I any contingency clause or condract terms involve addilional individuals,
corporations, partnerships, limited lability cormpanies, trusts, or other gorporale endifies, list all individuals and/or

corporate eniities. »

Normandy Living, LLC March 2016
NAME DATE OF CONTRACT
NAME, ADDRESS, AND OFFICE % OF STOCK
101 20th Street, Suite 2706
—Miami FL 33438 — g yon— — 80%
Mark Epley. .. . 20%

In tha event of any changes of ownaiship or changes in contracts for purchase, subsequent to the date that
this application is filed, bui prior to the date of 3 final public heardng, ihe applicant shall file a supolemeantal
disclosure of interest.

FEND.




) POWER OF ATTORNEY AFFIDAVIT
STATE OF Florida
COUNTY OF
I, {eho o ‘{um . being duly sworn and deposed, cerlify as follows: {1} | am the owner or

representative of the _%%meam that is the subject of thig application.{2) | hereby
authorize Michas! W, Larkin i BRII0De my representative before the_Planning Board, (3) 1 also hereby
authorize the City of MiEmi Beach 1o enler the subjeci propenty for the spie purpose of posting a Nolice of
Public Hearing on the property, as required by law. {4} | am regponsible for remaoving this notice afler the date of

the he 3rirzg, \ e e
AT Wu{ﬁ Kz"%m ,/ M«f,‘l&‘ ,fﬁ;fxfm«wmmm
PRINT NAME {and Title, if applicable) e S ‘i:;:} SIGNATURE
Swoy "ti?};;d sébfzaﬁ:gi!? before me this_{52__day of ??i‘é?{ 4 2042, The foregaing instrument was acknowladged befors me
by BALAYE NUN . of whe, has  produced
identificalion and/or Is parsonally ktiown 1o me and whe dididid not take an oah. 'g‘ 3
NOTARY SEAL OR STAMP VAT
A AR NOTARY FUBLIC
- Pubic Sate of Forids :
. .‘pwm"": tﬁ:‘”ﬁﬁ“&aﬁas?s ’E}i\ AL f%% g, 71 %
My Commission Expires TS &gg;“g;;,,,m it '}5};'5 LRI O R
o AAAAPA PRINT NAE

CONTRAGT FOR PURCHASE

it the appiicant is not the owner of the property, but the applicant is a party 10 & contraat 1o purchase the
property, whelher or not such cenirac! is contingent on this application, the applicant shali st the names of the
centract purchasers below, including any and all princips! olficers, stockholders, beneticiaries, or pariners. if any
of the contract purchasers are corporations, partnerships. limited liabilily companies, trusts, or othsr cormporata
entities, the applicant shall further disclose the identlty of the individual(s) (natural persong) having the ulfimate
ownership interest in the enfity. f any contingency clause or contract lerms involve additional individuals,
corporations, partnerships, iimited liability companies, trusts, or other cotporats entities, list afl individuale and/or

corporate antilias. »

NAME DATE OF CONTRACT

NAME, ADDRESS, AND OFFICE % OF 8TOCK

or purchase, subsequent to the date that

in the event of any changes of ownership or chanpes in contfacts §
@, the applicant shall fils & supplementai

this application is filed, but prior to the date of a final public hearin
disclosure of interest.

FILE NG,




CITY OF MIAMI BEACH
DEVELOPMENT REVIEW BOARD APPLICATION

PISCLOSURE OF INTEREST

1. CORPORATION, PARTNERSHIP, OR LIMITED LIABILITY COMPANY

if the properly that is the subject of the application is owned or leased by a corporation, paftnership, of
limited Yability company, list ALL of the owners, shareholders, parlners, managers, and/or members, and the
percentage of ownership held by each. H the owners consist of che of more corpotations, parnerships,
trusts, partnerships, of other corporate entities, the applicant sha!l further disclose the identity of the
individual{s} (natural persons) having the ultimale ownership interest in the entity, *

Better Living_ Invesiment, LLC

NAME OF CORPORATE ENTITY
NAME AND ADDRESS % OF QWNERSHIP
See Exhibit B

NAME OF CORPORATE ENTITY
NAME AND ADDRESS % OF OWNERSHIP

Normandy Living, LLC
See Exhibit B

IF THERE ARE ADDITIONAL CORPORATE OWNERS, LIST ALL SUCH OWNERS, INCLUNG CORPORATE NAMES
AND THE NAME, ADDRESS, AND PERCENTAGE OF OWNERSHIP OF EACH ADDITIONAL OWNER, ON A

SEPARATE PAGE.

NOTE: Notarized signaiure required on page 9

FHE NO,




CITY OF MIAMI BEACH
DEVELOPMENT REVIEW BOARD APPLICATION
DISCLOSURE OF INTEREST

2, TRUSTEE

i the property that is the subject of this application is owned o1 leased by a tiust. list any and all trustees and

beneficianes of the trust, and the percentage of mnterest heid by each. # the owners consiet of one or more
trusts, partnerships, or other cormpordte entibies, the applicant shall {urther

corporaliong, partnerships,
discioss the identily of the individuai(s) {natural parsans) having the ullimats ownership interest in the ertity. +

TRUST NAME
NAME AND ADDRESS % INTEREST

NOTE. Motarized signature required on page 8

FLFNG.




3. COMPENSATED LOBBYIST
Pursuant to Section 2-482 of the Miami Beach GCity Code, all lobbyists shail, before snpaging in any

lobbying activitles, register with the City Clerk. Please list below any and all persons or enlities retained by
the applicant o Jobby City staff or any of the City's iand developmen! boards in support of this application.

NAME ADDRESS PHONE #
a Michael W. Larkin 200§ Biscayne Bivd, Suite 850 Mismi, L _(305) 374-5300
b _Justin Karr & fadbisos Avsadge 200 §. Biscayne Bivd, Sulte 850, Miami FL {305} 374-5300
c. Jose Gomez 8101 Biscayne Blvd Sute 309, Miami, FL. (786) 507-4837

Additional names can be placed on a separats page altached 1o this form.

T AL e -

- : _—

«Disolosure shall not be requited. of any entlty, the equity interests in which are regularly traded on an established
sacurities market In the Linlted States or other country, or of any entity, the ownership interests of which are held in
a limited parinership of other entity, consisling of more than 5,000 separate interests, where 1o one peison or
entity holds more than a total of 5% of the ownership interests In the entlty.

ST e -

- e

APPLICANT HEREBY ACKNOWLEDGES AND AGREES THAT (1) ANY APPROVAL GRANTED 8Y A LAND
DEVELOPMENT BOARD OF THE CITY StaLt BE SUBJECT T ANY AND ALL CONDITIONS iMPOSED BY SUCH
BOARD AND BY ANY OTHER BOARD HAVING JURISDICTION, AND {2) APPLICANT'S PROJECT SHALL COMPLY
WITH THE CODE OF THE CITY OF MIAMI BEACH AND ALL OTHER APPLICABLE CITY, STATE, AND FEDERAL

LAWS.

APPLICANT AFFIDAVIT
STATE OF
COUNTY OF
LR I “€ ’( . . . .
1, f\z Can¥ Iy Wy, being Hrst duly sworn, depose and cerity as follows: (1) t am the applicant, or the

representative of the applicant. (2} This application and all information submitied in support ot this application,
incheding disclosures, skeiches, data, and other supplementary materials, are true and correct to the best of my

krowladge and belief. /, T j{“ N
ol (, v-v""vﬂ..» ~§w TpevS——

‘ﬁr-\,-“ H
gw”i SIGNATURE
Sworn to and subscribed before me this {?} day of 7%5‘ i} , 20 § i . The foregoing instrument was
acknowlaedged belors me by, who has produced as identification andfor is personally known to me and who
did/did not iake an oath. 5 i
A 8 ..
& 5 £y
Y
NOTARY SEAL OF STAMP VANAYY
KOTARY PUBLIC
- $
WOV A Am vl
My Commission Expires: NLGREL “i}— HetiiVil (41 %
PRINT NAME

FRENO.




EXHIBIT A

LEGAL DESCRIFTIONS

1904 MARSEILLE DRIVE / 02-3210-011-0270

Lot 12, Block 35, MIAMT VIEW SECTION THREE, ISLE OF NORMANDY, according to the Plat
thereot, as recorded in Plat Book 40, Page 33 of the Public Records of Miami-Bade Covafy Florida

7100 RUE GRANVILLE / 02-3210-011-0280

Lot 13, Block 35, BEARTE VIEW SECTION PART 3 ISLES OF NORMANDY, according to the Plat
thereof, as recorded in Plag Book 50, at Page 33 of the Public Record of Miami-Dade County,

Florida,

1915 NORMANDY DRIVE / 02-3210-011-0290

Lot 14, Block 35, of MIAM! VIEW SECTION, PARY THREE, CIZY. OF Miak BEACH, sccording o the
Piat theroof, ag rocorded In Plat Book 40, 6t Page 33, of thé Fubfic Records of MiemlTads’ Cadnty,”
Florida. o Bads Cadnt
Subjoct o sasoments, (estr
thursshter.

lctions and resorvations of record and 1o lexes for the year 1539 and



EXHIBIT B

Normandy Living, LLC

101 20" Street
Suite 2706
Miami, FL 33139

Richard Yun 80%

Mark Epley 20%

Better Living Invesiments, LLC

3420 NE 164" Street
North Miami Beach, FL 33160

Stanley Gary 25%

Gary John Alvarez 75%



?(”)F-J!N(..rs,. L.AASED LS5 ANLJ LS"'«IVIH(‘)NMLN VAL LAW

DIRECT LiNE: {305) 377-6231
E-Mail: MLarkin@BRZoninglaw.corm

VIA HAND DELIVERY

May 4, 2016

Thomas Mooney, Planning Director
Planning Department

City of Miami Beach

1700 Convention Center Drive, 22¢ Fioor
Miami Beach, Flerida 33139

Re:  Request for Modification of Conditional Use Permit Approval for the Properties
located at 1904 Marseille Drive, 7100 Rue Granville, and 1915 Normandy Drive

Dear Tom:

This firm represents Normandy Living, LLC (the “Applicant”), the contract-
purchaser of the properties located at 1904 Marseille Drive, 7100 Rue Granville, and 1915
Normandy Drive (collectively, the “Property”). Please consider this the Applicant’s letter
of intent in support of a request to amend an existing Conditional Use Permit (“CUP”)
for an Adult Congregate Living Facility (“ACLF"), in order to change the owner/ operator
to Normandy Living, LLC and to increase the total permitted beds.

Description of the Property. The Property is located on the west side of Rue
Granville between Marseille Drive in the north and Normandy Drive in the south. 1904
Marseille Drive at the north of the Property contains a 1-story, multifamily residential
building with four apartment units. 7100 Rue Granville, immediately to the south, has
operated as an ACLF since 1982. It currently operates as Better Living Investment, LLC
{ak.a. Normandy Estates), a 12-bed ACLF licensed and in operation for many years.!
1915 Normandy Drive located to the west contains a smali, 1-story single-family home.

The Property is zoned Residential Muitifamily, Low Density (RM-1) under the
City’s land development regulations. Pursuant to Section 142-153(a), the RM-1 zoning
district permits ACLFs and nursing homes as conditional uses.

! Previously licensed as Douglas Gardens Corumnunity Mental Health Center.

BOLITHEASY ERGANRCIAL CENTES] « 200 SOLTH SISCAYNE BOULEVARD, SUITE SHE « wUShal, FLORIA S35
FRONE, 3008785000 v FAX. 3003778327 « WALWL BHEDMINGLAW . COM




Thomas Mooney, Planning Director
May 4, 2016
Page 2

Development Approval History. City records indicate that mwltiple operators
have operated various formats of ACLFs at 7100 Rue Granville since at least 1952. Board
of Adjustment File No. 1524 approved a parking variance for that parcel and further
indicates that the City Commission granted approval for ACLF operation in 1982
{pursuant to City Commission Memo 537-82 dated August 18, 1982). See attached Final
Order for Board of Adjustment File No. 1524 dated September 23, 1986.

In 2013, the current owner of 7100 Rue Granville and 1904 Marseille Drive, Gary
Alvarez/Better Living Investment, LLC, obtained a CUP to expand the existing 12-bed
facility at 7100 Rue Granville onto the adjacent property tc the north at 1904 Marseille
Drive. See attached Final Order for Planning Board File No. 2141 dated November 13,
2013. The plans approved with the 2013 CUP contemplated the conversion of the existing
4-unit multifamily building on Marseille Drive into an ACLF with 21 beds that would
operate in the same fashion as the facility at 7100 Rue Granville. The plans proposed
connecting the building at 1904 Marseille Drive to the 7100 Rue Granville facility through
a raised wooden deck with a canopy cover. The 12 beds were to remain at the 7100 Rue
Granville building,

The current owner did not obtain a building permit within the allotted time
limitation on the order and subsequently reapplied for the CUP. In October 2015, the
Planning Board re-approved the expired CUP for the expansion of the existing use onto
the Marseille Drive property. See attached Final Order for Planning Board File No. 2281
dated October 9, 2015. The plans approved with the application depicted only 19 beds
rather than the 21 beds initially approved with the 2013 CUP. The approved plans
retained the existing 12 beds at 7100 Rue Granville.

Under both CUPs obtained by the current operator in 2013 and 2015, the proposed
expansion on Marseille Drive would be contained within the shell of the existing I-story
multifamily structure and invelved only nonstructural interior demolition. Therefore,
any requirement for off-street parking triggered by the increase in intensity could be
satisfied through a fee in lieu of providing on-site parking.

Description_of Proposed Development. The Applicant will become the new
owner/operator of the facility. The Applicant has reevaluated the previous site plan for
expansion onto 1904 Marseille Drive and proposes a second floor addition above the
existing multifamily structure to increase from the approved 19 to 44 beds; each floor will
contain 22 beds. The 7100 Rue Granville facility will continue to operate as it does today
with 12 beds. The Applicant will submit an application for design review approval of the
proposed building addition to the Design Review Board in the near future.

Beroow RADELL S FERNANDEZ

ENFLITNR, LA M ESEL ANNIY ENWIROCDTIOA BTN LAWY




Thomas Mooney, Planning Director
May 4, 2016
Page3

The expansion onto 1904 Marseille Drive proposes an addition atop the existing
structure with 22 beds. Therefore, the additional floor area triggers an off-street parking
requirement of 11 spaces that carnot be satisfied through the fee-in-lieu program. In
order to provide this parking, the Applicant is acquiring the 1915 Normandy Drive
property for conversion into an open-air, surface parking lot with 11 parking spaces. The
secured parking lot will serve only employees and guests of the residents of the facility
and may not be used by the public. Residents at the facility will not be driving vehicles
and will not utilize this parking area.

Conditiona] Use Criteria. Every conditional use application requires the Planning
Board to determine an application’s consistency with seven (7) criteria. Those criteria,
codified in Section 118-192(a), follow below, accompanied with a description of the
application’s consistency with each.

(1) The use is consistent with the comprehensive plan or neighborhood plan if one
exists for the area in which the property is located.

The project is consistent with the Comprehensive Plan, as the use is permissible within
the Low Density Multifamily Residential Category (RM-1) Future Land Use designation
as a Conditional Use. The project is also consistent with Housing Element Objective 4
which encourages that there be adequate sites for group homes, at approximately 20% of
the City’s land area.

(2) The intended use or construction will not result in an impact that will exceed
the thresholds for the levels of service as set forth in the comprehensive plan,

The proposed project is not anticipated to exceed the Level of Service (LOS) for the
surrounding area. Despite the increase in intensity, the facility will be self-contained with
11 parking spaces where none existed before, and will not impose great impact on traffic,
infrastructure, or services.

(3) Structures and uses associated with the request are consistent with these land
developmentregulations.

The proposed use is an Adult Congregate Living Facility, as defined by Section 114-1 of
the City Code, which is allowed in the underlying zoning district as a conditional use.
The use has existed at this location for decades and any physical improvements must
undergo the design review approval process pursuant to the Code.

BERCOW RADELLEFERNANDEZ
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Thomas Mooney, Planning Director
May 4, 2016
Page 4

{4) The public health, safety, morals, and general welfare will not be adversely
affected.

The proposed facility will have no impact on the public’s health, safety, or welfare, The
current facility and prior operations have operated at 7100 Rue Granville for over three
decades. The Applicant’s proposal responds to a large, underserved demand for such
services citywide.

(5} Adequate off-street parking facilities will be provided.

The development plan proposes to construct sufficient parking to adequately serve the
expanded use of the building. Notwithstanding satisfaction of parking requirements, it
is important to note that residents of the facility will not be driving vehicles and the
facility will have a transportation vehicle to transport residents to off-site appointments.

(6) Necessary safeguards will be provided for the protection of surrounding
property, persons, and neighberhood values.

Thoughtful management and operation by the Applicant’s licensed and experienced staff
will help ensure a quality facility providing important services needed in the City. With
proper controls and safeguards, this use will not have any detrimental impact on the
surrounding properties or neighborhood values. Notably, only limited medical services,
such as monitoring of vitals and administering medications, will occur at the facility.
These services are akin to those provided at assisted living facilities (ALF) and nursing
homes, and are already provided by the existing ALF at the Property.

{7) The concentration of similar types of uses will not create a negative impact on
the surrounding neighborhood. Geographic concentration of similar types of
conditional uses should be discouraged.

There exist no other ACLFs in the immediate vicinity. The Applicant merely seeks to
expand an approved facility. The staff recommendation less than a year ago for the
October 2015 CUP noted that the existing facility is run professionally, enjoys a favorable
reputation in the community, and received no complaints from neighbors. Not only has
the use existed at this location over 30 vears, but demand has grown in the community.

BERCOW RADELL & FERNANDEZ
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Thomas Moeney, Planning Director
May 4, 2016
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Conclusion. The Applicant proposes a thoughtful expansion of an already
approved ACLF. We look forward to your favorable recommendation on our application.
If you have any questions or comments, please call me at 305-377-6231.

Sincerij,
f‘)’f e &

P
Michael W. Latkin

Attachments

cc:  Rick Yune
Matthew Amster, Esq.
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~ HE13048% 680
. BEPORS YHE ROGING BUOARD OF RUJOBYHERY
” OF THE CITY OF MISNY EEACH, FLORIDR
IN RE: The spplication of CRSE N0t 1772
JAY ARD JACQCELIRE WELLE

CRDER

On the 4ts day of GSaprember, 198&, the sppllicant, JAY AND
JKCQUELING 'WELLS f£il¢d en mpplicetion with the Director of' the
Developiant Services Divieion for an appesl from 2n administrative
gscision that the subject property does not gualify as a non~
conforming 16 bed X,C.L.P. facility. Said Poilding shtainad a
condltionsl use approval from the Clity Commission on hugust 18,
1982 for e maximow’ of 12 beds; and 3180, & variance Wak granted on
Novesber 5, 1982 under W¥ile 01524 for the operation of sale
facility with 12 residentn.

Lot 13, Block 35

izle of NWormandy

Mleami View Bectlon Part 3
tecorded in Plat Book 4€

#t Pzoe 33 of the Publiv Records
of bade County, Floridsa.

Notice of the regusst for appeal was given as reqiired by law and
mailed to owners ©f property within s dlstance of 370 feet of the
exterior 1limits of the property on which applivstion was made,
the Boerd finde that the property in guestion i= located in the
ne~4 Zonlng District. The Board Further finde:

Phat especizl conditions and clrcumstances
exizt which are peculiaxr o the land,
skrunturse, or building invelved #nd which ste
not epplicable to other  lands, structures, o .
buildinga in the same zoning distriet, to wit:

That the special conditions and circumstances
de not resslt from the action of the
applicant,

That granting the variznce requested will not
confer on the spplicant any scial privilege
that le denied by this COrdinance Lo othar
1ands, byildings, or strugtures in the sume

Zoning Siptrict:

e e e
STB R R s 2

a

That litaral interpretetion of tbe provislone
of thie Ordinsnce wosld deprive the applicant
of tights commonly enjoyeé by other propertiss
in the bame roning distzict under the Lerns of
this Ordinence and would wOrk UNNECESSAIY and
undue hardehip on the applicant)

That the varisnce granted {z  the sinlmue
vetlance that will make  possible the
reasonable uge of the land, bullding or
ptructures

That the granting of the variance will be in
harmony with the general intent ond purpose ot
thig Ordinsncs and that sugh verjance sill not
be injurious to the area {nvolved of otherviee
detrimental to the public welfare.
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IT 16 7THEREFORE DRDERED, by tbe Bourd, thet & vsriancais) zs
requested snd set forth above be granted Bubjeot to:

RELIEP REQUESTED IS GRANTED. AVPLICANT HAS A
RON-CORFORMING ADULT CONGREGATE LIVING
FACILITY WITH 16 BEDS UWDER THE CONDTTION THAT
APPLICANT COMPLY WITH AL OTBER APPLICRALE

CODES .

PROVIDED, the applicant shall take &ll nzoesgtary Steps o have
peimit insued by the Dirsgtor of the Development Services Divislon
within 2 period of two (2] years from the dete hereof, othervlue
this Order shaii become null snd vold, unless the issuunce of puch
permit iz stayed by an appual to the appropriste court. This
Order foes not constitute a permlil, but upon presentation of this
Order to the Direttor of the Development Sazvices Depsrtment, a
permit ehall be lssued in accordance and putguant to  the

oréinances of the Tity of wlami Beach.
Dated this Mdny of ,dj;mMu » 18BE.
H

ZONING BOARS OF ADJUSTMERT OF
THE CITY OF MIAMI  DEACH,

" CHAIRMAR

* STRTE {F FLORIDA)
188

COUNTY OF DADE

BETORE WE perponally appesred RUSSELL GALBUT to me well Unown
and known to me to be the person deacrlbed in png who exesuted the
foregeing instrument, and  acknowledged to and befoate wEERE be
execnted sald instfument tor the purpose thereln exp:u_p%ﬁ. e e

s, fe

)
WITNESS my hand and officiel sesl, thim £ W Al TUAY S
o I R
J‘F‘ el R.D. 3966 . \“a s 2 ‘
< ‘ 2,

.

WOTARY PUBL

BOIARY PRALEC BTN BF TLEOIDL STATE DF PLORIRA

BY LARALSSTER [4P, TER. 5140

Hy commissjon explres FOR Tim BOUEM, 125, Jod,

Feank Aymonin, Public Works plrector { ]
Jud Rociencheek, Plenning Director { }

Qrepstlp W DT T srhlf

& nark ey DRGSR

T A

RICHKATR T RRIVIEN
Lesee uitdinl CIRNE
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RECORDED N1/08/2014 13335:04
HARYEY RUVIH: CLERK OF COURT
HIANI-BBOE COUNTY» FLORIDA
PLARNING BOARD )
CITY OF MIANH BRACH, FLORIDA
PROPERTY: 1904 Marseille Drive
FILE NO. 2441
IN RE; Tne application by Gary Alvarez, Better Living Investment, LLC,
requesting e Conditional Use Permit, pursuant to Atticie V Saction 142, of
the Miami Beach City Code, 1o expand an existing Assisted Living Facility
fnto the adjacernt property to the north,
LEGAL

DESCRIPTION: Lot 12 Block 35 Isle-of Normandy Miami View Section Part 3, according to
the plat thereof, recorded in Plat Book 40 Page 33 of the public records of
piami Dade-County Florida.

MEETING DATE:  November 18, 2013
CONDITIONAL USE PERRIT

The applicant, Gary Alverez, Better Living Investment, LLC, filed an applicalion with the
Planning Direcior requesting Conditional Use approval pursuant to Articie V Section 142, of the
#4iami Beach City Code, to expand an existing Assisted Living Facility inte the adjacent property
1o the north.

The Planning Board of the City of Miami Beach makes the following FINDINGS OF FACT,
based upon the evidence, information, testimony and materials presented at the public hearing
and which are part of the of the record for this maller;

That the property in question is located in the RM-1 Single Family Residentizl Zoning
District;

That the use s conslstent with the Comprehensive Pian for the area in which the
property is located;

That the Intendsd use or construction wilt not resull in an impact that wil exceed the
thresholds for the levels of service as set forth in the Comprehensive Plan;

Tha! struciures and uses associated with the request are consistent with the Land
Development Regulations;

That the public health, safety, morals, and general welfare will not be adversely affected;

That necessary safeguards will be provided for the proteclicn of surrounding property,
persons, and neighborhood velues.

1Y 1S THEREFORE ORDERED, based upon the foregoing findings of fatt, the evidence, information,
testimony and matenials presantad at the public hearing, which are pan of the record for this matter,

Book28981/Page2170 CFN#20140016336 Page 10of3



and the staff report and analysis, which Is adopted herein, Including staff recommendastions, as
, modified by the Planning Board, that 2 Conditional Use Permit as requested and sef forth above, be
GRANTED subject to the following conditions to whith the applicant has agread:

1. Thie Conditionat Use Permit is issued 1o Gary John Alvarez/Better Living Investment, LLC, for
the sxpansion of the existing Assisted Living Facilty. Any change of operator or 50% (fifty
percent) or more stock ownarship, parinership interest or the equivalent, shall require review
and approval by the Planning Board as a modificalion o this Conditional Use Permif.
Subsaquent owners and operetors shall be reguired to appear befere the Beard to affinm their
understanding of the conditions fisted hereln and fo obiain 2 Modification to this Condifions!
Use Permit.

2, The Planning Board shall maintain jurisdiction of this Conditional Use Permit. The Board
reserves the right to medify the Conditionat Use approvsl at the {ime of & progress reporfin a
nan-substantive marher, to Impose acditional conditions to address possible problems and to
determine the iiming and need for future progress reports. This Conditional Use is also subject
to modification or revocation under Clty Code Sec. 1184184 (o).

3 The applicant shall receive all necessary approvals and licenses from all periinent local,
regional and state govemment agencies for this facility prior to the issuance of s Cerlificate of
Occupancy or Certificate of Use/Business Tax Receipt, whichever may occur first,

4. The applicant shalf pay to the City & yearly fee-infieu of providing parking of $2,800.00. The
firsl payment shall be due before the issuance of the Certlficate of Use or Business Tax
Receipt, whichever comes first,

5, The applicant shail provide to staff either a Unlty of Title or 2 Covenant in Lieu of Unity of Title
before the issughce of a TCO or CO in order to be able to sonnect the two properties through
g hallway, a3 proposed.

B. A fence shall be reguired on the North side of the property and plans for it shall be subimnitted
to staff for review and approval prior to the issuance of a butlding permit.

7. The hours of operation of the ALF shall be 25 requested by the applicant, 24 hows & day,
seven days a week,

8. The number of beds in the expanded facliity shall not excesd 21.

g, Any exterior business identification sighs shail be submitted to staff for review and approvat
prior to approval of a buiding permif.

10,  ALF staff shall ensure that patient behavior {noise or loitering) does not become a nulsance o
surrounding proparty owners or tenants.

41, The applicart shall be responsible for maintaining the areas adjacent to the facility, such as
the sidewalk and ali the sreas adjscent to and eround the property, in 2 clean manner and
clear of trash.

12, The applicant shall satisfy outstanding liens and past due City bills, if any, to the satisfaction of
the City prior o the issuance of a Certificate of Use/Business Tax Receipt.

13, The condilions of spprovel for this Conditional Use Permit are pinding on the applicant, the
property owners, operators, snd all successors in interest and assigns.  Substantial
mogifications {o the plans submitted and approved as part of the application, as determined by
the Planning Direclor or designes, may require the applicant to relurn to the Board for
approval,

PH 2441 ~ 1004 Marseille Drive
November 19, 2013 Z
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14.  Within a reasonable time afier applicant's receipt of this Condilional Use Permit as signed end
issued by the Planning Director, applicant shal record 1 in the Public Records of Mianii-Dade
County applicant's expense and then retum the recorded instrument to the Planning
Department. No building permit, centificate of use, ceriificate of occupancy, certificate of
completion or business tax recaipt shall be issued unti! this requirement has been satisfied.

15. ‘This order is not severable, snd # any provision or gondition hereol is hekd void or
unconstitutional in 2 final decision by a court of competent jurisdiction, the arder shall be
returned to the Board for reconsideration as to whether the order meets the criteria for
approval absant the stricken provision or condition, andfor it is approprisle to modify the
remaining conditions or impose new conditions,

16.  The establishment and operation of this modified Congitionsl Use shali comply with alf the
aforementionad conditions of approval; non-sompliance shall constifute a violation of the Code
of the City of Miami Beach, Florida, and shall be subject to enforcement procedures set forth in
Section 114-B of sald Code and such enforcement procedures as are otherwise available.
Any tsilure by the applicant lo comply with the conditions of this Order shall slso constitute a
basis for consideration by the Planning Board for a revocation of this Conditional Use.

17.  Nothing in this order authotizes a violation of the City Code or other applicable law, nor allows
& relaxation of any requirament or standard sef forth in the Chy Code.

bated this / f )4 day of %Zﬁé@kﬂ/ , 2013

PLANNING BOARD OF THE
oY i}&’ilAMI BESCH, FLORIDA

BY: / /‘“ji M
Richad G. Lorber, AICP, LEED AP
Acting Planning Director

For Chairman

STATE OF FLORIDA )
COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowiedged before me this 427&?&1}! of be@mj%ﬂ/
Z2/% _, by Richard G, Lorber, Acting Planning Director of the City of Miami Beach, Florida, 2 Florida

W:unicipal Corporation. on behalf of the corporation. He is personally k%

S0 WREsANME  Notary:
Vrng, o MY CORBISION EFF BONEE Prinmame:%;:m A h At ™

SR EXPRES: Dochader 2, 2012 5
INOTARIAL SEAL] 30T poroimmint,  Notary Publi, State of Florida iz

My Commission Explres: 45 ~ &
Commission Numbar: FFpeLal & &

Approved Ag To Form:
Legel Department (47, 1248 13 H

Fiied with the Clerk of the Planning Board on ( /Z//ﬁ%g} % I

FAPLANSPLBIZOI S 1181312141 - 1504 Marselile 2141 - CUP.doc

PR 2141 — 1804 Marsaille Drive
Novernbar 19, 2013 3
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HARVEY RUVIN. CLERK OF COURT, Mia-DADE CTY

PLANNING BOARD
CITY OF MIANSE BEACH, FLORIDA

PROPERTY: 1904 Marselike Drive

FILE NO, 2281

IN RE: The request for a Condifional Use Permit for the expansion of an exsting
Assisled Living Facility located al 7100 Rue Granvilie, pursuant o Section 142,
Article V.

LEGAL

DESCRIPTION; Lot 12 Block 35 Isle of Normandy Mismi View Section Part 3, according lo the

plat thereof, recorded in Plat Book 40 Page 33 of the public records of Miami
Dade-County Florida.

MEETING DATE: Cctlober B, 2015
CONDITIONAL USE PERMIY

The applicant, Befter Living Investments LLC, requested & Conditionat Use Permit for the expansion of
an existing Assgisted Living Facility located at 7100 Rue Granville, pursuant to-Section 142, Arlicle V.

The Planning Board of the City of Miami Beach makes the following FINDINGS OF FACT, besed upon
the evidence, information, testimony and materials presented al the public hearing and which are part
of the of the record for this matter:

That the prepery in guestion is located in the RM-1. Residertial Multifamily Low Intensity
Zoning District;

That the use is consistent with the Comprehensive Plan for the area in which the property is
located;

Thet! the intended use ar construction wili not result in an impac! that will exceed the thresholds
for the levels of service as set forth in the Comprehensive Plan;

That structures and uses associated with the request are consistent with the Land Development
Regulations;

¢+ Thatthe public health, safety, morals, andg general weifare will not be adversely affected;

That necessary sefeguards will be: provided for the prolection of surreunding propery, persons,
and neighborhood vaiues,

IT I8 THEREFORE ORDERED, based upon the foregoing findings of fact, the evidence, information,
testimony ang materials presented al the public heating, which are pant of the record for this matter,
and the staff report and analysis, which is adopted herein, including the staff recommendations, that
the Conditionat Use Permi be GRANTED, as provided below:

1. This Conditional Use Permif is.issued o Better Living Investment, LLC, for the expansion of
an existing Assisled Living Facility. Subsegquent owners and operalors shall be required o
appear hefore the Board to affirm thelr understanding of the conditions listed hereln and to
obtain a Modification to this Conditional Use Permit, ,Yi\&
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The Planning Board shall maintaln jurisdiction of this Conditional Use Permit. The Board
reserves the right 1o modify the. Conditional Use approval at the time of a progress report in 2
non-substantive mannet, {o impose additional conditions tc address possible problems and (o
determine the timing and need for future progress repords. This Conditiohal Use is also
subject to modification or revocation under City Code Sec. 118-184 (),

The applicant shall receive all necessary approvals and licenses from all pertinant local,
regional and state governmeni agencles for this facility prior to the issuance of a Certificate of
Occupancy or Certificate of Use/Businass Tax Receipt, whichever may occur first,

The applicant shall pay to the City the appiicable yearly fee-in-lisu of providing parking. The
first paymen! shall be due before the issuance of the Certificale of Use or Business Tax

Receipt, whichever comes first,

10.

11,

12

13,

14,

The “applicant shall pay 6 the Cily all @pplicable Concuriency Migaion Eees prior fo
obtaining a Building Permit or the issuance of the Certificate of Use or Businese Tax Receipt,

whichever comes firsf.

The applicant shall provide either & Unity of Title or a Covenant in Lieu of Uity of Title before
the issuance of a TCO or CO in order to be able to connect the two properles through a
haliway, as proposad.

The hours of operation of the ALF shall be as requested by the applicant, 24 hours a day,
sever days g week.

The maximum rumber of beds in the expanded faciity shall be limited tv 19, as proposed by
the applicant.

Any exterlor business identification signs shall be submitied lo staff for review ang approval
prior to approvai of & Bulilding Permit.

ALF staff shall ensure that patient behavior (noise or loftering) does not bocome a nuisance
to surrounding properfy ownars o tenanis.

The appiicant shall be rasponsible for maintaining the areas adjacent 1o the facility, such as
the sidewalk and all the areas adjacent to and around the property, in a clean manner and
clear of tragh,

The mpplicant shali satisty culstanding liens and past due Clty bills, if any, to the satisfaction
of the City prior to the lssuance of a Certificate of Use/Business Tax Recaipt.

This Conditional Use Permit shall be recorded in the Public Records of Miami-Dade County,
Florida at the expense of the applicant.

This order is nol severable, and if any provision or contition hereof is held void or
ureonstitulional in a final decision by a court of competent jurisdiction, the order shall be
returned {o the Board for reconsideration as fo whether the order meets the. criferia for
approval absent the stricken provision or condition, andfar it is appropriate to modify the
remaining conditions or impose new condificns,

2013 ’\‘a\g?
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15.  The establishment and operation of this modified Conditiona! Use shall comply with ali the
aforamentioned conditions of approval; non-compliance shall canstitute a vioiatien of the
Code of the City of Miami Beach, Florida, and shall ba subject 1o enforcement procedurss set
forth In Section 114-8 of sald Code and such enforcement procedures as are otherwise
available. Any failure by the applicant to comply with the concitions of this Qrder shall also
constituie a basis for consideration by the Planning Board for & revocation of this Conditional

Use.

18.  Nothing in this order authorizes a viclation of the City Code or other applicable law, nor
aliows a relaxation of any requirement or standard set forfh in the City Code.

B
Dated this__ <0 dayof __ APRIL 2016

PLANNING BOARD OF THE
CiTY OF MIAMI BEACH, FLORIDA

Michae! Beiush, Planning and Zoning Manager
For Chairman

STATE OF FLORIDA )
COUNTY OF MIAMI-DADE )

yH .
ZO day of 'éf?? ﬁ[ (-' .
jami Beach, Flonda, a
r-'i'mmﬂﬁi

The fpregoing instrumant was acknowiedged before me this
. by Michael Belush, Planning and Zoning Manager of §
Floride Municipal Corporation, on behalf of the corporation. e

5 ANTOWETTE ST01. ==
TN\ My comss Notary:! .
”%%@’?ﬁm Print Name Wi’ NeTre S7To4#t
Bod thinagh fat Stals s Notary Public. State of Florida
My Commission Expires:
{NOTARIAL SEAL] Commission Number.

Approved As To Form: ﬁ' }_/
tegai Depariment )

FAFLANGPLEG015VI0-9- 150281 « 1804 Merseilie Drive\Z281. CUP 10-8-16 docx
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NORMANDY LIVING, LLC
1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

OPERATIONAL PLAN

Executive Summary

NORMANDY LIVING, LL.C offers a residential facility licensed by the State of Fiorida.
Normandy Living will focus on providing restorative stabilization in a social setting
environment. Qur philosophy is that of a compassionate and professional source of
healing, hope, and transformation for anyone in need of care. Qur staff of certified
professionals will deliver the highest standard of care. We believe in providing our
individuals with compassion, dignity, and respect. Our holistic approach uses evidence-
based practices for the body, mind and spirit to meet individual ocutcomes.

Resident Programming

Operational Hours
The facility will operate 24 hours per day, 7 days per week, and 365 days per year.
Admittance

Individuals qualified are adults aged 18 and over, both male and female, who have been
assessed by health care. Individuals who are medically compromised and/or have
been diagnosed with significant mental or health issues will be referred to Mount
Sinai Hospital. Normandy Living does not discriminate based on sex, race, color,

religion, creed, or sexual crientation.

Programming Activities

Those admitted will receive an orientation and introduction to educational and seif-help
programs. Individuals will be required to participate in daily holistic programs that include
physical wellness, educational programs, and mentoring on their next steps to ensure
positive stays.

At intake each resident will meet with Staff and Resident Director to assess Individual
Resident Protocols ("IDP") received from their Medical Director, whose commercial office
is not located at the facility. Medical director will comply with Department of Children and
Families residential detoxification standards. The IDP and residential detoxification
services will include support for daily living and hygiene, checking of vitals, monitoring
medications, progress assessments, health consciousness, mental health and positive
mind set awareness., Staff and Resident Director will monitor resident IDP
progress. Check-ups for progress monitoring will be supported for outcome reports.

Page 1 0f 5



NORMANDY LIVING, LL.C
1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

OPERATIONAL PLAN

Close attention will be paid to compliance with substance abuse treatment, medical care,
psychiatric care, mental heaith treatment. Level of service will be consistent with RM-1
Zoning District. Hospitals services will not be offered on-site. Medical and commercial

offices will not be on site.

In addition to personal development, residents will also participate in a variety of
recreational and social activities. These services inciude but are not limited to exercise
programs, yoga, meditation, reiki, arts and crafts programs, music appreciation, etc.
Individuals will have access {o television, internet, email, and phone usage. The social
program will take place in the common use rooms designed into the facility.

The Residential Director and staff will monitor daily activity schedule. When leaving
Normandy Living, individuals will be referred to future substance abuse treatment,
rehabilitation, medical services, mental health services, and counseling services if
needed as offered by commercial offices not located at the facility. This will be a secured
facility. Residents are not allowed to go out of the facility. If a resident wants to
terminate services the facility will provide transportation to his/her destination
outside of the neighborhood and RM-1 Zoning District.

Housing

Each bedroom is designed to house no more than two residents, with a private bathroom
in each bedroom. Normandy Living will foster peer support for community-based
interaction. Each resident will have his/her own single-sized bed, desk, chair, lamp,
dresser, mirror, and a secure area to lock personal belongings.

Dining & Nutrition
Most residents have not only neglected their physical, spiritual, and mental health, but
also their nutritional health. A nutritious meal pian will include three healthy, well balanced

meals each day. These meals will be delivered to the property by an off-site food service
vendor. in addition, fresh, healthy snacks and beverages will be available 24 hours a day.

Page 2 of 5



NORMANDY LIVING, LLC
1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

OPERATIONAL PLAN

Dining Hours

Daily meals will be served as follows:

Breakfast 8:00 AM - 8:30 AM
Lunch 12:00PM - 1:00 PM
Dinner 5:00 PM - 6:00 PM
Snacks and Beverages Available 24/7

Typical Schedule of Daily Activities

6:00 to 8:00 am wake-up, personal hygiene, administration, clean room
8:00 to 8:30 am breakfast

8:30 to 9:00 am morning meetings

9:15to 10:30 am  group activity

10:45 to 11:45 am men’s workshops / women's recreation

12:00to 1:00 pm  lunch

11510 2:15 pm educational programming

2:30t0 3:30 pm educational programming

3:45 to 4:45 pm men’s recreation / women'’s workshops

5:00 to 6:00 pm dinner

6:15t0 7:16 pm evening workshop

7:30 to 8:45 pm group activities / exercise options

9:00 to 11:00 pm  individual and group evening residential activities
11:0C pm lights out

Facility Operations

Staffing

Professional staff will be available Monday through Saturday. Support staff will be
present 24/7.

Every employee will have the prerequisite qualifications and credentials as required by
the scope of their service. Security Guards will hold a Florida Security license. All staff
will be trained as required by regulations, including in the following areas:

* Universal Precautions
» Exposure Control

Page 3 of 5



NORMANDY LIVING, LL.C
1904 Marseille Drive / 7100 Rue Granviile / 1915 Normandy Drive

OPERATIONAL PLAN

HIV

CPR

First Aid

De-escalation techniques

Staffing Levels

Professional Staff: Approximately 15 full-time staff, with additional part-time and after
hours support staff as needed.

Security Guards: Security is staffed 24 hours a day, 7 days a week, 365 days a year.
There will be a minimum of 2 security staff at night time and 3 during the day time to assist
with admissions.

Housekeeping staff: 2 per shift

The employees will work in shifts as follows:

Facility Staff: 6:00 AM — 4.00 PM
4:00 PM — 12:00 AM
7:00 PM - 7:00 AM

Professional Staff  8:00 AM - 5:00 PM
1:00 PM — 10:00 PM

Security Guards ~ 6:00 AM — 4:00 PM
4:00 PM - 12:00 AM
7:00 PM - 7:00 AM
Housekeeping, Maintenance, Deliveries and Collections

All linens, towels, and laundry will be maintained by the facility. Rooms and building will
be will be cleaned daily.

Deliveries and significant maintenance will be done during normal business hours.

Garbage pickup will accur daily as needed. Recycling of all paper and plastic goods will
be mandatory.

Paged of b



NORMANDY LIVING, LLC
1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

OPERATIONAL PLAN

Transportation / Offsite Programs & Services

Transportation to off-site services will be provided by the program as necessary.

Onsite Parking

The parking plan will be as designed on the proposed site plan. Residents will not be
permitted to bring their vehicles. The onsite parking facility will only be utilized by
employees and guests of residents.

Safety and Security

Access will be through the main lobby to the receptionist. All guests will be required to
sign in and show identification.

No Loitering Policy — once admitted, residents will not be permitted to loiter outside the
property.

Card Reader System — electronic card readers will be located at all access points and
access cards will be necessary in order to gain entry into and out of the facility.

Security cameras — security monitoring cameras will be installed throughout the property
including in the hallways.

A fire alarm system will be installed throughout the property and all fire safety
requirements will comply with state and local law.

Security guards are present 24 hours a day, 7 days a week, with a minimum of 2 security
staff at nighttime and 3 guards present during the day. Security guard responsibilities
include securing and monitoring the property, assisting with resident admissions,
performing routine patrois of the property, monitoring the parking area, and responding
to specific requests for assistance.

Regulatory Compliance
Normandy Living, LLC and its staff will attain all required State and City licensing

necessary to provide its services and will comply with all governmental occupational
regulations and codes.

Page 5 of 5
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NORMANDY LIVING, LLC

1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

SUBJECT: NURSING ADMISSION

POLICY: It is the policy of NORMANDY LIVING to have all the clients assessed by the
nurse.

PURPOSE: To verify client’s appropriateness for admission by taking medical history and
psychiatric history, substance abuse history, treatment history, and develop a
nursing diagnoses and with a tentative admission diagnoses.

PROCEDURE:

1. Once the Admissions Department completes their portions of the admission
process, the client is brought to the admitting nurse.

2. The nurse explains consent forms and has client sign a consent for services and a
consent for photographs.

3. The client is give written explanation and copy of the Advance Directive Health
Care Proxy and a copy of The Patient Bill of Rights.

4, A kardex is completed noting the following: allergies, date of birth, age, marital
status, last drink, last drug, BAC and GAF.

5. The client’s vital signs are taken which are noted on the flow sheet and admission
sheet.

6. Nurse interviews client following the nursing assessment.

7. Nurse then institutes appropriate care plans and reviews these with the client and
has client sign them

8. The nurse reviews all prescriptions brought in by the client. The identity of

prescriptions brought by clients must be verified and expiration dates confirmed.



NORMANDY LIVING, LLC
1904 Marseilie Drive / 7100 Rue Granville / 1915 Normandy Drive

SUBJECT: TRIAGE SHEET

POLICY: It is the policy of NORMANDY LIVING to have a means for obtained pertinent
medical information on all clients.

PURPQOSE: To ensure accurate and efficient assessment of all clients.

PROCEDURES:

1. Triage nurse begins triage sheet on each new client upon arrival to facility. Vital
signs, medical history, substance usage history is obtained to determine admission
to facility.

2. Admitting nurse will utilize all information obtained on the Triage Sheet for
admission documentation purposes, i.e. Prioritized Assessed needs, Care Plan,
ASAM.

3. Nurse Practitioner will utilize all the information on Triage Sheet during
admission History & Physical to determine client diagnoses.



NORMANDY LIVING, LLC

1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

SUBJECT: ADMITTING PROCESS

POLICY:

It is the policy of NORMANDY LIVING to admit clients through the rear (north)
entrance of the building.

PURPOSE: To provide an admissions process that protects client confidentiality and treats

clients with dignity and respect.

PROCEDURE:

1.

The transportation driver will make an attempt to stagger his arrival time to avoid
arrival at Normandy Living during lunch period or scheduled client break periods

Transportation driver will notify the Admissions Department approximately (5)
minutes before arrival at Normandy Living with schedule admission.

Admission Representative will immediately proceed to the Admissions
Department.

Transportation driver will bring client to rear lobby entrance where Admission Rep
will be waiting.

Transportation driver will remain in full view of the van at all times and be
available to move the vehicle in the event of an emergency.

The vehicle will be removed from the area immediately on completion of dropping
off the client(s).

Admission Representative will do pre-admission paperwork in the Admission
Room.



NORMANDY LIVING, LLC

1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

SUBJECT:

TRANSFER OF CLIENT TO ALTERNATIVE LEVEL OF CARE

POLICY:

It is the policy of NORMANDY LIVING to arrange for or provide transportation
efficiently and safely to an alternative level of care when deemed necessary.

PURPOSE: To ensure the most efficient and timely transfer from Normandy Living to

alternative level of care when deemed necessary.

PROCEDURE:

1.

Client is deemed, by physician, inappropriate for admission or during treatment
requires alternative level of care.

Department which makes recommendations will notify Admissions of need for
alternative level of care.

In emergency situations see Policy & Procedure ~ Transfer of Client for Emergency
Treatment.

If medically unstable, the nurse will remain with client until transported.
Transportation will be arranged at earliest possible time.

If Normandy Living driver transports client and client is deemed intoxicated, a
staff member shall accompany in transfer.

Medical Director/Executive Director is to be notified of all transports to
alternative level of care.
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SUBJECT:

TRANSFER OF CLIENT TO ALTERNATIVE ACUTE LEVEL OF CARE

POLICY:

It is the policy of NORMANDY LIVING to arrange for or provide transportation
efficiently and safely to a hospital when deemed necessary for medical or
psychiatric care.

PURPOSE: To ensure the most efficient and timely transfer from Normandy Living to hospital

when deemed necessary.

PROCEDURE:

1.

Client is assessed by nursing staff to be inappropriate for treatment at Normandy
Living for their acute medical and psychiatric need.

In emergencies, see Policy & Procedure - Transfer of Client for Emergency
Treatment.

If medically unstable, the nurse will remain with client until transported.
Transportation will be arranged at earliest possible time.

1f Normandy Living driver transports client and client is unstable, a staff member
shall accompany in transfer.

Medical Director/Executive Director is to be notified of all transports to hospital.
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SUBJECT: TRANSFER OF CLIENT FOR EMERGENCY TREATMENT

POLICY: It is the policy of NORMANDY LIVING to provide expeditious and efficient
transportation in the event of a medical emergency.

PURPOSE: To ensure that the client is transported in the most efficient manner to the hospital
for emergency treatment.

PROCEDURES:
1. When a medical emergency presents itself nursing is contacted.

2. The nurse assesses the situation and determines if there is a need for an ambulance.
The nurse/staff calls the front desk or aide and requests that an ambulance be
called.

MIAMI BEACH POLICE 911 FOR AMBULANCE!!!

3. When the nurse/ staff calls for the ambulance, reception(ist) must find out how old
the client is, male or female, what is the nature of the emergency and anything else
that might be helpful for the ambulance.

4. The front desk or aide will notify either maintenance or security to have the side
gate opened to allow access for the ambulance.




NORMANDY LIVING, LLC

1904 Marseille Drive / 7100 Rue Granville / 1915 Normandy Drive

SUBJECT:

VIOLENCE PREVENTION

POLICY:

It is the policy of NORMANDY LIVING to prevent and provide appropriate
response to incidents of potential violence.

PURPOSE: To provide an environment of care which minimizes the potential for violence and

creates a safe and secure setting for clients, staff and the surrounding
neighborhood.

PROCEDURES:

1.

Scheduled trainings/in-services on violence prevention and response will be
given to all staff members. Upon hiring, all staff will receive in-service training as
part of orientation,
Careful assessment, and possible denial of admission, will be done on the
following:
a) Clients with a history of violent crime including murder, rape, sexual
assault, and crimes involving weapons and arson.
b) Clients with psychiatric conditions whose symptoms indicate violent or
potentially violent behavior.
¢) Clients whose behavior or slatemenis indicate the threat of violent
behavior.
A written statement will be signed by each client on admission declaring that the
client is not in possession of contraband which includes alcohol, drugs, drug
paraphernalia, weapons, or instruments to be used as weapons and filed in client’s
clinical record.
Clients who are assessed to be a threat to the safety of other clients, staff or the
surrounding neighborhood will be discharged immediately and transported out
of the facility and surrounding neighborhood to an appropriate facility or care of
a party responsible for the client, such as a family member.
A prudent number of staff members - to be determined by clinical supervisor on
duty - will be in attendance with a client who is being discharged at staff request
(ASR) until the client is no longer on Normandy Living property or surrounding
neighborhood.
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SUBJECT: ROOM SEARCHES

POLICY: It is the policy of NORMANDY LIVING to conduct routine room searches at
various times or as indicated by client behavior.

PURPOSE: To maintain an alcohol and drug free environment and surrounding
neighborhood, and to protect the therapeutic integrity of the facility for clients
who truly wish to remain abstinent from chemicals. Also for infection control
purposes, Normandy Living needs to ensure that no food items are stored that
may spoil or attract insects and rodents.

PROCEDURE:

1. Room searches will be conducted on an ongoing basis randomly every week.
Room searches may occur no more than every 30 minutes throughout the week.

2. Room searches will always be conducted by two (2) designated Normandy Living
employees.

3. Designated employees will be instructed which rooms to search by Executive
Director.

4. Designated employees will thoroughly search rooms (ie., closets, drawers,
bathrooms, all applicable areas)

5. When contraband is found in any inconspicuous area Security must be notified.

6. All contraband found will be given to Security or Nurse Staff.

7. Departments will take appropriate action depending upon type of contraband
found to include counseling or when applicable management team will become
involved.

8. Any food found will be discarded.

9. Any personal items such as radios and books will be confiscated and given back

at the time of discharge.
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MIAMII

City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Floride 33139, www.miamibeachfi.gov

RAULJ. AGUILA, CITY ATTORNEY

Office of the City Aftorney
Tel: 305-673.7470, Fax: 3056737002

August 31, 2016

Michael W. Larkin

Bercow Radell & Fernandez

200 South Biscayne Blvd., Suite 850
Miami, Florida 33131

Re: Administrative and Jurisdictional Determination as to Planning Board Application for a
Modification to a Conditional Use Permit for Normandy Living, LLC, 1804 Marseille Drive,
7100 Rue Granville, and 1915 Normandy Drive, Miami Beach, FL

Dear Mr. Larkin:
l. iIntroduction

On April 26, 20186, your client, Normandy Living, LLC (the “Applicant”), filed an application with the City of
Miami Beach {“City”) for approval by the City's Planning Board to modify a conditional use permit (“CUP”) for
an adult congregate living facility (‘ACLF") at 1904 Marseille Drive and 7100 Rue Granville, and to expand
the use onto 1915 Normandy Drive in Miami Beach (altogether, the “Application”). These properties are
located in the City's RM-1 residential multifamily, low intensity district. A CUP for an ACLF must comply with
City Code Sections 58-296; 114-1; 118-192; and 142-1251 through -1233.

In order to determine whether, for zoning purposes, the proposed facility is consistent with the definition of
ACLF under the City Code, the City retained a subject matter expert (the “City's Consultant”) to review the
Application, including the proposed operational plan, utilizing industry standards and local and state
regulatory requirements. See Consultant's Report, attached as Exhibit “A”; see also Curriculum Vitae of
Consultant, Elizabeth Moore Brinkley, AlA, ACHE, attached as Exhibit “B.”

Il. Summary conclusions

A. The information provided by the Applicant does not support review of the Application as an
ACLF. The Planning Director has concluded that the Application does not meet the standard
for an ACLF under the City Code. The proposed use is more akin to a crisis stabilization unit,
or other short-term inpatient rehabilitative facility.

B. Based on the Planning Director's determination that the proposed use may not properly be
characterized as an ACLF, the City Attorney, pursuant to City Code Section 118-52(b}, has
determined that the Planning Board has no jurisdiction over the subject matter of the
Application. Therefore, the Application will be removed from the September 27, 2016
Planning Board agenda.
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& ! fad Y




Re: Administrative and Jurisdictional Determination as to Planning Board Application for Page 2
a Modification to a Conditional Use Permit for Normandy Living, LLC, 1904 Marseille

Drive, 7100 Rue Granville, and 1915 Normandy Drive, Miami Beach

August 31, 2016

“ACLFs”) ! Assisted Living Facilities

lil. Adult Congregate Living Facilities

Pursuant to City Code Section 142-153, ACLFs are a conditional use in the RM-1 district. The term ACLFis
the predecessor term for “assisted living facility" ("ALF"), which is licensed by the Florida Agency for Health
Care Administration (‘AHCA”). Section 429.02, Florida Statutes, defines an “assisted living facility” as:

any building or buildings, section or distinct part of a building, private home,
boarding home, home for the aged, or other residential facility, whether
operated for profit or not, which undertakes through its ownership or
management to provide housing, meals, and one or more personal services
for a period exceeding 24 hours to one or more adults who are not relatives
of the owner or administrator.

The City's definition of ACLF is substantially the same as the State’s definition of ALF." The City Code, at
Section 114-1, defines ACLF as:

any state licensed institution, building, residence, private home, boarding
home, home for the aged, or other place whether operated for profit or not,
which undertakes through its ownership or management to provide for a
period exceeding 24 hours, one or more personal services for four or more
adults, not related to the owner or administrator by blood or marriage, who
require such services.

(Emphasis added to indicate identical language in both definitions.)

As illustrated above, the two definitions remain almost identical, with the material difference being that
Chapter 429, Fia. Stat., actually identifies the Agency for Health Care Administration (“AHCA") as the
licensing entity, and the City Code does not. Further, between the enactment of Florida's Adult Congregate
Living Facilities Actin 1975 and the present date, the State amended the rules for these group homes on
several occasions, but left the overal! intent of the law intact. In 1995, for example, “adult congregate fiving
facilities” were renamed “assisted living facilities” by the State Legislature. The State's definition, however,
did not materially change. Although the City never amended its ACLF regulations to conform to non-
substantive changes in State law, the ob;ective remained to provide services for the elderly in a residential
environment, so they may age in place.” The City’s ACLF regulations are intended to apply to what are
today defined by the State as ALFs.

' In 1982, the City was urged by HRS to enact an ACLF code that would make the City Code consistent with
the Adult Congregate Living Facilities Act of 1975, and with Section 163.3177(6)(f), Florida Statutes. The City then
enacted its ACLF code, which is substantially similar to the City's current ACLF code.

2 The State and the City were concerned with ensuring the long term availability of housing for the eiderly.
See Composite Exhibit “C.” In fact, "when it created the Assisted Living Facilities Act . . . , the Florida Legislature
sought to promote the availability of services for eiderly persons and adults with disabilities ‘in the least restrictive and
most homelike environment, to encourage the development of facilities that promote the dignity, individuality, privacy,
and decision-making ability of such persons.” Agency for Health Care Administration, Assisted Living Workgroup, Final
Report and Recommendations (2011), attached hereto as Exhibit “D.”
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Re: Administrative and Jurisdictional Determination as to Planning Board Application for Fage 3
a Modification to a Conditional Use Permit for Normandy Living, LLC, 1804 Marseille

Drive, 7100 Rue Granville, and 1915 Normandy Drive, Miami Beach

August 31, 2016

IV. Summary of the proposed use

The Applicant seeks an “[ajmendment of a conditional use permit to change owner and operator to
Normandy Living, LLC and to increase the permitted number of beds at the ACLF.” See Application, atp. 3.
The 7100 Rue Granville site is the only facility currently in operation, which operates as Better Living
Investment, LLC (“Better Living”), “a 12-bed ACLF licensed and in operation for many years.” See
Applicant's Letter of Intent, at p. 1. In 2015, Better Living applied for and obtained a new CUP to house a
total of 19 ACLF beds at 7100 Rue Granville and 1904 Marseille Drive. The new CUP has not been
implemented. Currently, the 1915 Normandy Drive site is a single family home unassociated with an ACLF.

The Applicant attempts to characterize the proposed use as similar in nature and scale o the existing Better
Living operation: “{the Applicant] wili become the new owner/operator of the [existing] facility.” Applicant's
Letter of Intent, at p. 2. “Notably, only limited medical services, such as monitoring of vitals and
administering medications, will occur at the facility.” /d. at 4. “The Applicant merely seeks to expand an
approved facility.” /d. The proposed operation will occupy three lots and accommodate 56 beds. See
Application and Site Plan.

Subsequent to the initial Application, the Applicant has provided information that illustrates material
differences between the proposed facility and the existing Better Living ALF. Had the City known all
the information at the time of filing, the City would have rejected the Application outright as not
being an ACLF.

Unilike an ACLF/ALF, which provides for aging-in-place, patients admitted to the proposed facility will
undergo “inpatient detoxification.” See E-mail from Matthew Amster, counsel for Applicant (Aug. 16, 20186,
8:42 AM). Admitted patients will be in the initial stages of drug withdrawal. “The proposed use is described
as short-term (4-14 days), drug and alcohol detox center.” See Consultant's Report, at p. 4. A medical
director, whao is a licensed psychiatrist trained in addiction, administers the medical detoxification program.
Statement of Mark Epley, Member of Normandy Living, LLC, to City staff and the City's Consultant (Aug. 8,
2016) (hereinafter “Epley’'s Statement”). A nurse practitioner administers and orders prescriptions and if,
after admission, any patient begins to need a higher level of care, the facility administration will arrange
transportation to the hospital or other appropriate facility. /d.; Applicant’s Addendum - Policy and Procedure,
at pp. 5-6 (received Aug. 26, 2016) (hereinafter “Addendum”). "Admitted patients will be placed on a
protocol for treatment including, in most cases, pharmaceuticals to manage the detox process.” Consultant's
Report, at p. 4. The goal of the facility is to stabilize a patient under a medication management program.
Epley's Statement.

The patients in the program are prohibited from leaving the facility during their stay. Should a patient leave
the facility, the patient would be removed from the program and escorted to a new destination “outside of
the neighborhood and RM-1 Zoning District.” See Applicant’s Operational Plan, at p. 2. Interaction between
the patients and the neighboring community is precluded.

The Applicant proposes to remove the existing kitchen, and all meals will be catered. See Site Plan;
Applicant's Operational Plan, at 2. The proposed facility's policies and procedures provide for 24-hour
security, and searches of each patient’s unit, at a frequency of "up to every 30 minutes” of their stay. See
Addendum, atp. 9. Personal items, like books and radios, are confiscated by the staff. See id. Each patient
is required to live with another patient as there are no private rooms proposed; seclusion is contrary to the
treatment plan for detoxification. Epley's Statement. Discharge planning begins immediately after entry into

3 As of the date of this letter, the Better Living facility is licensed by AHCA as an ALF.
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Re: Administrative and Jurisdictional Determination as to Planning Board Application for Page 4
a Modification to a Conditional Use Permit for Normandy Living, LLC, 1904 Marseilie

Drive, 7100 Rue Granville, and 1915 Normandy Drive, Miami Beach

August 31, 2016

the treatment facility. /d.

“ACLF and ALF are intended for long term living and not short term treatment.” Consultant's Report, at p. 5.
“ACLF/ALFs are intended to provide for ‘aging-in-place’ of iong-term residents requiring ‘personal care’
services, which specifically do not include medical, nursing, dental, or mental health services.” /d. at
6 (emphasis added). To the contrary, the Applicant is not seeking a iong-term residential use as would be
associated with an ACLF/ALF. The facility is similar to a hospital in that there is 24-hour supervision;
medication for detoxification is administered; the patient may be bedridden for up to a third of hisfher stay;
and meals, laundry, and cleaning of units are all provided by the facility staff. Epley’s Statement. The
patients will be sheltered away from the community, in a restrictive site without the furnishings or amenities
of a “home” (e.g., no kitchen or right to privacy). “The Plan appears to limit patients’ right to privacy, a
founding tenet of ACLF/ALFs.” /d. Patients may not leave the facility without risking expulsion from the
program. Applicant's Operational Plan, at 2; Epley’s Statement.

“While the Applicant stated that they will not accept behavioral health patients, in fact, drug and alcohol
addiction is a behavioral health condition. . . . This, along with the duration of the treatment, more closely
aligns the operations of the Pian with that of a Crisis Stabilization Unit (CSU).” Consultant's Report, atp. 6.

V. Conclusion

A. After reviewing the Application, all additional information provided by the Applicant, and the
City's Consultant's Report, the Planning Director has determined that the proposed use is
inconsistent with the definition of ACLF in the City Code. Instead, based upon the
information provided, the proposed use is more akin to a crisis stabilization unit, or other
short-term inpatient rehabilitative facility authorized to treat patients for substance abuse.
“[W]hile the Plan operations (policies and procedures) generally align with industry
practices for residential detoxification programs and are indicative of services offered
outside acute care hospitals, they do not align with governing definitions of Aduit
Congregate Living Facility (ACLF)/ Assisted Living Facility (ALF).” Consultant's Report,
atp. 7.

B. Because the City’s land development regulations do not allow the proposed use in the RM-1
district, the City Attorney has determined that the Application is not properly before the
Planning Board. The Planning Board therefore has no jurisdiction to hear the Application as
the Applicant is not an ACLF under the City’s L.and Development Regulations. Pursuant to
City Code Section 118-52(b), “[a]ll requests [for Planning Board approval] shall be submitted
to the [CJity [Alttorney for a determination whether the request s properly such, and does not
constitute a variance of these land development regulations. The jurisdiction of the planning
board shall not attach unless and until the board has before it a written certificate of the [Clity
[Alttorney that the subject matter of the request is properly before the board.” As such, this
Application will be removed from the September 27, 2018 Planning Board agenda, and all
fees will be refunded.

* "Within the City of Miami Beach, the State of Florida or AHCA [the Agency for Health Care Administration),
there is not a specific facility type associated with residential detoxification programs. Throughout Florida, local zoning
codes vary as to how they are classified and reviewed. However, there is little to support their inclusion under the
umbrella of ACLF/ALF.” Consultant's Report, at p. 6.
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Re: Administrative and Jurisdictional Determination as to Planning Board Application for Page 5
a Modification to a Conditional Use Permit for Normandy Living, LLC, 1904 Marseilfe

Drive, 7100 Rue Granville, and 1915 Normandy Drive, Miami Beach

August 31, 2016

Pursuant to Article |, Section 2 of the Related Special Acts and City Code Section 118-9(b)(2){(A)ii}, the
Planning Director's administrative determination set forth herein may be appealed to the Board of
Adjustment within 30 days of the date of this letter. Alternatively, the Applicant may pursue an amendment
to the land development regulations in order to allow the proposed use at the subject properties.

Sincerely, \
ol oy
Raul J. Aguila
City Attorney
Enclosures
c: Jimmy Morales, City Manager

Tom Mooney, Planning Director
Eve Boutsis, Chief Deputy City Attorney
Nick Kallergis, Assistant City Attorney
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Operational Plan Review

Normandy Living, LLC
1904 Marseille Dr./ 7100 Rue Granville / 1915 Normandy Dr. 30 August 2016
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Nermandy Living: Operational Plan Review / 20160268-00

30 August 2016
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Normandy Living: Operational Plan Review / 20160268-00
30 August 2016

Introduction

This report summarizes the review of Normandy Living, LLC's application documents (referred to as the “Plan”
throughout the report), relative to standard operating procedures for this facility type and codes and/or
regulations noted by Miami Beach. The Reviewers tested the assumptions provided by Normandy Living, LLC using
available industry standards, and local and state regulatory requirements.

The Plan documentation included:
s  Application Documents
¢  Operationat Plan
«  Proposed Plans
+ Supplemental Renderings and Plans

Additional information was requested and provided as follows.

From the Applicant:
» Policies and procedures
o Examples from other jurisdiction
=  Emergency Police Ambulance Contact
= Room Searches
s \Violence Prevention
»  Acupuncture
= Admission Process
»  Transfer
o Plan location - Operational Plan Addendum - Normandy Living 8.26.16
*  Nursing Admission
*  Triage Sheet
s Admitting Process (Admittance to Building}
»  Transfers to Alternative Levels of Care
»  Transfer for Emergency Treatment
= Violence Prevention
*  Room Searches
e  Observation Protocols
o Clinical Opiate Withdrawal Scate (COWS) / Clinical Institute Withdrawal Assessment {CIWA)
s licensure/Certification(s) under which the facility intends to operate
o The program will be licensed by Florida Department of Children and Families for residential
detoxification, also known as inpatient detoxification.

From the City of Miami Beach:
s Resources
o Miami Beach Zoning
North Beach Master Plan Draft June 7
2016 Florida Statutes
Florida Department of Children and Families
Florida Health Finder
Agency for Healthcare Administration AHCA
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Context
Application Highlights

Property

There are three properties included in the application. They are zoned Residential Multifamily, Low Density (RM-1).
e 1504 Marseille Drive: 1-story, multifamily residential building with four apartment units
e 7100 Rue Granville: 12-bed Assisted Living Facility operated by Better Living Investment, LLC
e 1915 Normandy Drive: 1-story, single family home

in 2013, the current owner previously obtained a CUP to expand the 12-bed ACLF into the adjacent property;
converting the multifamily residential building to achieve a 21-bed facility. Additionally, in 2015, the number of
beds was reduced to 19 via another CUP,

tn this application, the Applicant proposes the following:
e 1904 Marseille Drive: Convert existing building for 22-beds and add a second floor with 22 additional
beds for a total complement of 44 beds
7100 Rue Granville: Maintain existing 12-beds
1915 Normandy Drive: Convert to open-air, surface parking

Use
The proposed use is described as short-term {4-14 days), drug and alcohol detox center. in further
correspondence, the Applicant defined it as residential detoxification, also known as inpatient detoxification.

QOperations
The facility will operate 24 hours per day, 7 days per week, and 365 days per year.

Patients will be screened and those who are medically compromised and/or have been diagnosed with significant
mental or health issues will be referred to Mount Sinai Hospital. Admitted patients will be placed on a protocol for
treatment including, in most cases, pharmaceuticals to manage the detox process.

Patients will participate in counseling and other activities. Three meals per day will be served and snacks available
24/7. Food will be prepared off-site and delivered to the facility.

For the duration of their treatment, patients are restricted to the facility or they are removed from the program.
Transportation will be provided for patients leaving the facility to assure they do not [oiter in the residential
neighborhood.

Staff

Staffing is noted in the Plan as follows. Policies and procedures are needed to clarify staff definitions and numbers
per each shift.
o  Professional Staff: Approximately 15 fuli-time staff, with additional part-time and after hours support staff
as needed.
s Security Guards: Security is staffed 24 hours a day, 7 days a week, 365 days a year. There will be a
minimum of 2 security staff at night time and 3 during the day time to assist with admissions.
s Housekeeping staff: 2 per shift
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Applicable Statutes / Regulations / Standards
The Plan facility must comply with the statutes and regulations of The City of Miami Beach and the State of Florida.
Applicable statutes and Codes are provided in the Appendix for reference.

Observations
The Reviewers observations relative to the Plan are grouped into three categories.

s  Zoning Criteria — comparison of the Plan to relevant Miami Beach Zoning requirements

s  Operational Plan — comparison of policies and procedures provided by the applicant to industry standards
for residential detoxification programs

+  Facility Type - assessment of operational plan and licensure relative to facility type designation

Zoning Criteria

Operational considerations relative to the City of Miami Beach zoning requirements (Subpart & - LAND
DEVELOPMENT REGULATIONS, Chapter 142 - ZONING DISTRICTS AND REGULATIONS, ARTICLE V. - SPECIALIZED USE
REGULATIONS, DIVISION 2. - ADULT CONGREGATE LIVING FACILITIES, Sec. 142-1253) were reviewed for
compliance.

The Plan:

» Does not exceed the 2,000 beds per 100,000 population. There are currently 114 beds in the City of
Miami Beach and a census population of 87,779,
s Does exceed the recommended 16 residents per facility

Operational Plan
There are no definitive guidelines or rules for residential detoxification programs. The crganizations listed below,
and others, offer resources, standards of and performance measures, and scholarly articles.

National Council on Alcoholism and Drug Dependency
Substance Abuse and Mental Health Services Administration {SAMHSA)

National Institute on Drug Abuse
American Society of Addiction Medicine {ASAM)

. » »

information provided by the Applicant relative to the operational plan:

1. Aligns with general industry practices for residential detoxification programs.
2. Is not indicative of a hospital - patient acuity, proposed services and staffing align with sub-acute andfor

non-acute operations.
3. Would not be permitted in a medical office building because patients must stay overnight.

Facility Type

The Applicant has applied for conditional use as an Adult Congregate Living Facility (ACLF). While this classification
exists in the City of Miami Beach Code, within the Florida Statues, it is encompassed in the category of Assisted
Living Facility {ALF). The chart below outlines key components of each type, relative to the referenced codes and
standards. As written, ACLF and ALF are intended for long term living and not short term treatment. The special
provisions in the State Law reinforce that notian, as they specifically enable residents to “age in place.”
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wdetr.,

INNOVA 5

s




Normandy Living: Operational Plan Review / 20160268-00
30 August 2016

Information by Jurisdiction
Because the Application requests amendment of an existing Conditional Use Permit (CUP) for an Adult Congregate
Living Facility (ACLF), the proposed operations, as documented in the Plan, must meet the definition and adhere to

the requirements for such. The table below is provided to clarify alignment and terminology.

See Appendix for links to codes and statutes with full definitions.

Miami Beach

Designation ACLF

One or more personal
services provided for a period
exceeding 24 hours

Description

Any state licensed institution
that provides for a pariod
exceeding 24 hours, one or
more personal services

Qualification(s)

Florida

ALF
(formerly known as ACLF)

Full-time living arrangements
in the least restrictive and
most home-like setting with
basic services

All assisted living facilities
{ALF) must obtain and
maintain a standard license
from the Agency for Health

AHCA
ALF

Personal care services in the
least restrictive and most
home-like environment

Standard license: routine
persenal care services

Specialty licenses: allow “age

Care Administration (AHCA} in place

Assisted Living Unit.

Extended Congregate Care:
expanded service, not
including 24-hour nursing
services

Limited Mental Health:
limited mental heaith services

Limited Nursing Services does
not include 24-hour nursing
supervision

N/A 1 to Several Hundred

No. of Beds 61016

Length of Stay  Exceeding 24 hours Fuli-time living

Within the City of Miami Beach, the State of Florida or AHCA, there is not a specific facility type assoclated with
residential detoxification programs. Throughout Elorida, local zoning codes vary as to how they are classified and
reviewed. However, there is little to support their inclusion under the umbrella of ACLF/ALF.

ACLF/ALFs are intended to provide for “aging-in-place” of iong-term residents requiring “personal care” services,
which specifically do not include medical, nursing, dental, or mental health services. The Plan proposes housing
short-term patients, staying only 4 to 14 days, and includes fulltime observation by medical personnel; thereby,
does not align with definitions of Adult Congregate Living Facility (ACLF} / Assisted Living Facility {ALF).
Additionally, the Plan appears to limit patients’ rights to privacy, a founding tenet of ACLF/ALFs.

While the Applicant stated that they will not accept behavioral health patients, in fact, drug and alcohol addiction
is a behavioral health condition. The required licensure falls under the Substance Abuse and Mental Health
Program Office {SAMH) of the Florida Department of Children and Families. This, along with the duration of
treatment, more closely aligns the operations of the Plan with that of a Crisis Stabilization Unit {CSU). While
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defined more restrictively on the AHCA website, CSUs often include short term treatment of patients with
substance abuse disorders.

Conclusions

The Plan does not fully comply with the City of Miami Beach Zoning Code for ACLFs. The existing and requested
increase in number of beds exceeds the recommended number for the facility type designated on the application.
The dining and community space also appears to be insufficient for the number of residents.

Additionally, while the Plan operations (policies and procedures) generally align with industry practices for
residential detoxification programs and are indicative of services offered outside acute care hospitals, they do not
align with governing definitions of Adult Congregate Living Facility {ACLF) / Assisted Living Facility (ALF).
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Appendix
Referenced Statutes and Codes

Miami Beach Zoning

City Of Miami Beach Planning Boord Review Process ond Applicotion instructions
ASSISTED LIVING FACILITIES (ALF) - Pursuant to Sec. 142-1252, adult congregate living facilities are subject to the
following mandatory requirements and reviewed under the Conditional Use procedure:

{1) The total number of adult congregate living facility beds in the city shal not exceed 2,000 per 100,000
permanent residents or fraction thereof. Facilities shafl not be located in any designated redevelopment
area or MIXE mixed use entertainment district.

{2} The design of the building shaif be reviewed under the design review process pursuant to chapter 118,
article VI.

{3) The entire building shall conform with the South Florida Building Code, fire prevention and safety code,
and to the City’s Property Maintenance Standards. If it is a historic structure, it shall also conform to the
Secretary of the Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic
Structures, U.S. Department of the Interior.

CODF OF THE CITY OF MIAMI BEACH, FLORIDA
Subport A— GENERAL ORDINANCES, Chapter 58 — HOUSING, DIVISION 3. - MINIMUN STANDARDS
Sec. 58-296. - Adult congregate living facilities.

{a) in addition to the property maintenance standards set forth in this article, aduit congregate living facilities
{ACLF) must comply with the reguirements of subsections {b}—(k) of this section, which shall control in case
of conflict.

{b) Facilities must be in conformance with all provisions of the South Florida Building Code, Fire Code, and the
H.R.S. Fire Safety Standards for adult congregate living facilities,

(c) Ali facilities with enclosed hallways shall have sprinkler systems in hallways and bedrooms.

(d) Smoke detectors are required in each bedroom.

(e} All bedrooms, dining and indoor recreation areas shall be heated and air conditioned.

(£} Al facilities of more than two floors shall have an elevator large enough te carry a stretcher 76 inches by 24
inches in a horizontal position.

(g} Each bedroom and bathroom shall have emergency call buttons.

(h) A bathroom shall be provided for each two ACLF units.

(i) Units including bedrooms, bathrooms and closets shall be a minimum of 200 square feet for the first two
occupants in each unit; for each additional person, another 100 square feet shall be added excepting
facilities with valid city and H.R.S. licenses as ACLF's as of June 25, 1983,

(j} Each communal area for eating and recreation shall each be no less than 20 square feet per person; such
areas may be contiguous to one another.

(k) Facilities must be in conformance with state department of children and family services guidelines regarding
availability of staff personnel on the premises,

Subpart B - LAND DEVELOPMENT REGULATIONS, Chapter 114 - GENERAL PROVISIONS

Sec. 114-1. - Definitions.

Adult congregate living facility means any state licensed institution, building, residence, private home, boarding
hame, home for the aged, or other place whether operated for profit or not, which undertakes through its
ownership or management to provide for a period exceeding 24 hours, one or more personal services for four or
more adults, not refated to the owner or administrator by blood or marriage, who require such services. A facility
offering personal services for fewer than four adults shall be within the meaning of this definition if it holds itself
out to the public to be an establishment which regularly provides such services.
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Subpart B - LAND DEVELOPMENT REGULATIONS, Chopter 118 - ADMINISTRATION AND REVIEW PROCEDURES,
ARTICLE IV, - CONDITIONAL USE PROCEDURE
Sec. 118-132. - Review guideiines.
a} Conditional uses may be approved in accordance with the procedures and standards of this article provided
that:
(2} The useis consistent with the comprehensive plan or neighborhood plan if one exists for the area in which
the property is located.
(3} Theintended use or construction will not result in an impact that wifl exceed the thresholds for the levels of
service as set forth in the comprehensive plan.
{4) Structures and uses associated with the request are consistent with these land development regulations.
(5} The public health, safety, morals, and general welfare will not be adversely affected.
(6) Adequate off-street parking facilities will be provided.
{7} Necessary safeguards will be provided for the protection of surrounding property, persons, and
neighborhood values.
{8} The concentration of similar types of uses will not create a negative impact on the surrounding
neighborhood. Geographic concentration of simitar types of conditional uses should be discouraged.

Subpart B - LAND DEVELOPMENT REGULATIONS, Chapter 142 - ZONING DISTRICTS AND REGUIATIONS, ARTICLE V. -
SPECIALIZED USE REGULATIONS, DIVISION 2. - ADULT CONGREGATE LIVING FACILITIES

Sec. 142-1252. - Mandatory requirements.

Adult congregate living facilities shall be subject to the following mandatory requirements:

{1} The total number of adult congregate living facility beds in the city of shall not exceed 2,000 per 100,000
permanent residents or fraction thereof. The population as determined by the U.S. Census Bureau shall be
the official figure in determining the number of persons residing in the city.

(2} Facilities shall not be located in any designated redevelopment area or MXE mixed use entertainment district.

{3} The design of the building shall be reviewed under the designh review process pursuant to chapter 118, article
VI,

{4} The entire building shall conform with the South Florida Building Code, fire prevention and safety code, and
with the city property maintenance standards. If it is a historic structure, it shall also conform with the
Secretary of the interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic Structures,
U.S. Department of the Interior (revised 1983}, as amended.

Sec. 142-1253. - Review criteria.

Adult congregate living facilities shali be in substantial compliance with the following review triteria as determined

by the ptanning board and when applicable by the city commission:

{1) Smaller scale {six to 16 residents) facilities are encouraged in order to provide a noninstitutional environment.

{2) The city should encourage equal distribution of facilities serving various income groups.

(3) Facilities located in newly constructed buildings should be encouraged.

{4) The tocation of facilities should be compatible with the city's comprehensive plan and all other adopted
neighborhood plans.

{5) In order to encourage geographic distribution, facilities should not be located within 1,500 feet from another

facility.

2016 Florida Statutes

Title XXX, SOCIAL WELFARE, Chapter 429, ASSISTED CARE COMMUNITIES, 428.02  Definitions

(5) “Assisted living facility” means any building or buildings, section or distinct part of a building, private home,
boarding home, home for the aged, or other residential facility, whether operated for profit or not, which
undertakes through its ownership or management to provide housing, meals, and one or more personal services
for a period exceeding 24 hours to ane or more adults who are not relatives of the owner or administrator.
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Additional Sections Referenced

Fuli text available at

hitp://www.leg state. fl.us/Statutes/index. cfm?Mode=View%205tatutes&Submenu=1&Tab=statutes&CFID=84 1488
39&CFTOKEN=7h00a38407a0b3e6-68818737-ED28-E23D-F7FA72A4DF2DBFCY

¢ Title XXX, SOCIAL WELFARE, Chapter 429, ASSISTED CARE COMMUNITIES, PART |, ASSISTED LIVING
FACILITIES
s  Title XXiX, PUBLIC HEALTH, Chapter 397 SUBSTANCE ABUSE SERVICES

Agency for Healthcare Administration AHCA

Assisted Living Facllity [ALF}

An assisted living facility {ALF) is designed to provide personal care services in the least restrictive and most home-
like environment, These facilities can range in size from one resident to several hundred and may offer a wide
variety of personal and nursing services designed specifically to meet an individual's personal needs.

Facilities are licensed to provide routine personal care services under a "Standard” license, or more specific
services under the authority of "Specialty” licenses. ALFs meeting the reguirements for a Standard license may also
qualify for specialty licenses. The purpose of "Specialty Licenses” is to aliow individuals to "age in place" in familiar
surroundings that can adequately and safely meet their continuing healthcare needs

Faciitty/Provider Definitions from Florida Health Finder
Additional information provided by AHCA

Assisted Living Facility — Assisted living facilities (ALF} provide full-time living arrangements in the least restrictive
and most home-like setting. The basic services include, but are not imited to: housing and nutritional meals; help
with the activities of daily living, like bathing, dressing, eating, walking, physical transfer, giving medications or
helping residents give themselves medications; arrange for health care services; provide or arrange for
transportation to heaith care services; health monitoring; respite care; and social activities. Assisted living facilities
are licensed and surveyed by the State of Florida.

Bed Types:

» Extended Congregate Care (ECC) - An ALF with ECC beds may keep residents who become frailer than
would normally be permitted in order for the resident to age in place. For example the facility can provide
total help with bathing, dressing, grooming and toileting, and can provide or arrange for rehabilitative
services, along with other services. However, this does not include 24-hour nursing services.

*  Optional State Supplementation {0SS] — The 0SS listing refers to the number of beds available for
residents receiving Optional State Supplementation. This is a cash assistance program provided through
the Florida Department of Children and Families. It adds to a person's income to help pay for costsin an
assisted living facility, mental health residential treatment facility or an adult family care home. To read
more about Optional State Supplementation, and other funding sources, view the Florida Department of
Eider Affairs website.

*  Private— Private Beds refers to the beds available for private pay residents.

Assisted Living Facility {ALF) Specialty Licenses:
» Extended Congregate Care {(ECC) ~ An ALF with this license can provide extended congregate care services
{defined above, under Bed Types).
*  Limited Mental Health (LMH] ~ An ALF with this license can provide fimited mental health services. This
type of license must be obtained if an assisted living facility serves three or more mental health residents.
Services must be provided for the special needs of these residents, along with the basic services of an
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assisted living facility. A facility with a limited mental health license must consult with the resident and
the resident’s mental health case manager to develop and carry out a community living support plan,

¢ Limited Nursing Services (LNS) - An ALF with this license offers some limited nursing services as defined by
law, but does not include 24-hour nursing supervision,

Agency for Health Care Administration, Assisted Living Workgroup, Final Report and Recommendotions

e In 1995, ACLFs were renamed “assisted living facilities” (ALF}.

¢ Today, Florida Statute defines an assisted living facility as any building or residential facility that provides
“housing, meals, and one or more personal services for a period exceeding 24 hours to one or more adults
who are not relatives of the owner or administrator.” When it created the Assisted Living Facilities Act in
2006, the Florida Legislature sought to promote the avaifability of services for elderly persons and adults
with disabilities “in the least restrictive and most homelike environment, to encourage the development
of facilities that promote the dignity, individuality, privacy, and decision-making ability of such persons.”
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Experience: Selected Projects

University Hospitals:

Visioning, system market strategy, facility master planning
Cleveland, OH

Catholic Health:

System facility assessment and planning, Capital Formation
Tools development

Buffalo, NY

Reliant Medical Group:

Ambulatory care network distribution design, care model
visioning, strategic capital investment planning
Worcester, Massachusetts

*Kaiser Permanente, Smail Hospital Big 1dea Competition:
Operational visioning, programming and master planning for
a winning submission

Pasadena, California

Medical University of South Carolina:
System visioning, strategic and master planning
Charleston, South Carolina

Veteran's Health Administration:

Long range regional healthcare planning and master
planning; strategic capital investment planning
Multiple US Locations

Baptist Health South Florida:
Operational Plan analysis and expert witness
Miamni Beach, Florida

*Children’s Health:
Master and transition planning, programming
Dallas, Texas

*QOrlando Health:

Visioning, project shaping, master and operational planning,
programming, design assist

Miami Beach, Florida

*Baton Rouge Area Foundation:

Research and facilitation of health district planning between
multiple health systems and health science institutes

Baton Rouge, Louisiana

*University of Tennessee Health Sciences:
Multi-institute health district, operational, and campus
master planning

Memphis, Tennessee

Elizabeth Brinkley

Principal — The Innova Group

Elizabeth Brinkley’s 28 years of experience in the healthcare
sector encompass all aspects of facility and operational
planning. She brings unique expertise in the facilitation of
strategic, operational, facility, program and activation
planning engagements with a focus on improving outcomes.

At the heart of her planning philosophy is the belief that the
built environment plays a profound role in heaith and
wellness. In all engagements ~ planning and developing
ambulatory care prototypes, pediatric academic health
centers, health sciences campuses and health districts;
domestically and internationally — she leverages the effort to
contribute to the development of heaithier communities.

With every client her objective is to assist them in
understanding the context within which they are planning
their future growth, investing capital wisely, designing the
best development path and incorporating the most effective
and innovative solutions to support and further their
strategic mission. She is currently shepherding the
development of an international health science center, and
facilitating capital investment planning and market strategy
for large domestic systems.

Elizabeth was previously an Associate Principal at Perkins +
Will and a Senior Manager with Kurt Salmon. She is an active
member of the Academy of Architecture for Health and has
presented at national and regional conferences.

Education and Certificates
Bachelor of Architecture, Ball State University
Institute of Industrial Engineers, Biackbelt in Lean Healthcare

Registrations and Affiliations

Member, Academy of Architecture for Health
Member, American Institute of Architects

Member, American College of Healthcare Executives

*While an employee of another firm
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DATE: --':MAY 5, 1982

TO: Mayor Norman Ciment and
o Members of the City g
FROM: . ROB PARKINS
. .. Gity Manager
. susdECT: - ) o o
. T PL_ANN'ING BOARD . REPORT . AND RECOMMENDATIONS ON
PROPOSED AMENDMENTS TO ZONING ORDINANCE NO. 1831 IN
.. ORDER TO PROVIDE FOR THE LOCATION . OF ADULT
"~ CONGREGATE LIVING FACILITIES AS CONDITIONAL USES IN THE
.. FOLLOWING ZONING DISTRICTS: {PUD), PLANNED. UNIT
. RESIDENTIAL DEVELOPMENT DISTRICT, RM-60, RM-100, AND
R RM-125 MULTIPLE FAMILY RESIDENTIAL DISTRICTS. .
BACKGROUND . ' '

The City Commission on November 25, 1981 referred to the Planning Board for
consideration and .recommendation, the subject of appropriate location and
" regilations for.adult congregate living facilities (ACLF's). This attion followed a
public’ hearing called by Commissioner Daoud at which time a number of issues
- congerning ACLF's weré discussed. It was determined that due to the fact that the
City's .existing Zoning Ordinance did not specifically define or allow ACLF', the
_ four ‘existing ACLF's in Miami Beach were in jeopardy of losing thelr State.
: operating licenses issued by the Florida Department of Health and Rehabilitative

Services: This report and.recommendation is a response to that situation.. .

V7, P "‘ . ~

PLANNING DEPARTMENT ANALYSIS

Thé"Pl"él'nn.ing staff as part ‘of its analysis prepared a data chart on the existing
licensed ACLF's'in the City, which chart Is attached for information purposes. In’

reviewing the existing situation, the Department determined that the following
four {4) factors must be. considered:

1.+ 'Thefe is a, need to provide a Zoning category for-ACLF's. This Is .
. pecessary in order to provide the existing facilities an opportunity to

- " continue in operation, _In addition, this will allow for the City to- .

. ofticlally regulate and Inspect ACLF's. . o L

2. " Frorm a comprehensive planning viewpoint, there is a need to assure
that ACLF's do not become an overwhelming dominant land use in the
City, and that these facilities are compatible with the surrounding
neighborhood. . . ‘

3 -Tﬁere is a need to provide a special height restriction for purposes of
safety.and comfort of the residents. -

4, There is a need to assure that the focation of .the facilities are
appropriate as’it pertains to the personal services needed by the
" elderly residénts. Comoae
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The Department recommended to the Planning Board a series of zoning ordinance
amendments which would allow ACLF's to be conditional uses in four multiple
family residential districts, PUD, RM-60, RM-100, and RM-123. In addition, the
staff recommended additional criteria, to encourage geopraphic distribution of
future ACLF's, helght limits....etc. It was felt that these restrictions together
with the conditional use category (requiring Planning Board and City Commission
approval on a case-by-case basis) provided a compromise solution for all parties
concerned. ’ :

PLANNING BOARD RECOMMENDATIONS

The Planning Board, at its meeting of Februvary 23, 1982, conducted a public
hearing on the proposed amendments; in addition, a special workshop session on the
subject was held on March 9, 1982. The Planning Board, at its meeting on
March 23, 1982, approved a motion by a vote of 7 aye, | nay (3 absent)
recommending adoption of the amendments as specified in the attached ordinance
and summarized below:

{1) Providing for a definition of Adult Congregate Living Facilities;

{2 Allowing ACLF's to be located in the PUD, RM-60, RM~100, and RM-
125 zoning districts subject to the following requirements:

{a)’ Shall not be-located on bayfront or oceanfront properties or
north of Dade Boulevard. .

(b) To encourage geographic distribution and discourage clustering
- of these facilities, not less than 2500 feet shall separate the
facility from another similar facility.

{c). The maximum height of these facilities shall be four (4} stories.

{d) In order to provide residenis with access to the ‘necessary

_ personal support services including public transit, all facilitles
shall be located within 1500 feet of a commercial shoppin
ares. . . . :

{e) All facilities shall be compatible with the surrounding
_ neighberheoed and adjacent properties.

(3) préviding for a parking requirement of one (1) space for two (2) beds.

In addition to the zoning amendments, the Planning Board was also concerned with
the extension of the State licenses to operate for the four {4) existing ACLF's. The
Board forwarded a resolution to the Florida Department ef Health and
Rehabititative Services asking the State to allow the continued operation of the
facilities until the appropriate zoning could be determined. Attached is acopy of a
response from the State official (1.L. Stokesberry), who is in charge of the Aging
and Adult Services Division. Essentially Mr. Stokesberry stated that an ACLF can
continue to operate for ninety (90) days while a license reapplication is being
reviewed. This period of time js sufficient to avoid the closing down of a facility

for the reason of non-compliance with the local Zoning Ordinance. However, this.

time peériod would require the City to expeditiously adopt an appropriate
amendment to the Zoning Ordinance. :

COMPLIANCE WITH STATE STATUTE PROVISIONS

In response to concerns expressed at the April 6th City Commission meeting with
regard to whether this Ordinance conflicts with existing provisions of the State
Statutes, the Chief Assistant City Attorney and Director of Planning met with Dr.
Irving Vinger and other representatives of the Long Term Care Ombudsman
Committee on April 23, 1982, .

Attached and marked Exhibit "A" is a copy of the provision of the State Statutes in
question. As was explained to Dr. Vinger, the language contained herein applies to
the contents of a portion of the City's Comprehensive Plan delineated as the
Housing Element and does not apply to the contents of Zoning Ordinance
amendments currently being considered,




The City's Comprehensive Plan was adopted in August of 1980. The language
undetlined in "Exhibit A" dealing with “group home facilities” became effective on
October 1, 1380, At the present time, the City's Planning Staff is completing work
on a Housing Study which, when adopted, will become the updated housing element
of the City's Comprehensive Plan and carefu! attention will be given to assure that
this document addresses all issues identified In the State Statute including "group

home facilities". :

ADMINISTRATION RECQMMENDA'TION, : .

The Administration recommends that the City Commission adopt the proposed
amendments to the Zoning Ordinance as proposed by the Planning Board to allow
Adult Congregate Living Facilities as conditional uses in the PUD, RM-60, RM-100
and RM-125 zoning districts. .

HTT/MSL/rg
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CHAFTER AO-154
Committee Subatitute for Senate Bill No. S04

An  act rtelating tc the Local Govermment Comprehenaive Planning
Act of 1975; awending s. £63.317H6)(f), Fiorida Siatutes:
requiring that the housing elément of the conprehensive plan
provide for sites For group home facilities and foster ravre.
facilities; providing an effective date.

WHEREAS, 11‘. is the intent of the Legislature that the eldrrly.‘
dapendent children, physieally dissbled, developmentally disabled .and
nondangerous mentally 411 persons be entitled to tha benafits of 1dving .
in normal residential communities and that such yereons raceive
treatiment, care, yehablilitation, or education in the least vestrictive’
satting possible, and .

WHEREAS, the Legislature intends that future planning for housing
elanents in any compreheneive plan provide ndequately for sites for group
and fostar homes and for other housing modes for those porsons, nl aingle‘
Family und other residential.arcas, NOW, THEREFORE, i

Be It Enacted by the Legisiature of the State of Florida: B

"Section 1. Paragraph (f) of subsection [6) of section 163.3177,

- Plorida Statutes, is amended to read:

163.3177 Raquired apd aptionnl. elements of comprehensive pia'a;_

studiea and surveys.--

{6) In additlon to the geansral reguirements of subsectiona {(1)-¢5), .
the comprehensive plan chall include the folloving elmento. .

{E) & houslng element consisting of standards, plans, anc pr.l.nciplel

. to be' followsd inn L .

1. 7%he provision of . housing for existing residents nnc} the

) anticiputed popu!.atlon growth of the area.

2. The elimlnat.ion of subatandard dueuing condftions. ~
3. ‘I’hg Amprovement of exiating houveing.

4. The provision of adequates sites for future housing, including-
bhousing for low«income ond moderate-income Families, and mobile homes,

and_ qroup home faciditien and foster care facilities, with supporting
InErastrictors and community Facilitios as described in paragraphs- (G](c)

and (7){e} and (£).

S. Provizion for relocation housing and !.denl:i.fir:al:!.on of housing for
purpeses of conservation, ehnbil.lt.nuon. or replacement. i

6. 'nu: foxmulation of housing implem:xtation programs. e '. .
Section 2. "This act shall take effect October @, 1980. .
. .P.pproved by the Governor June 23, 1980.

Filed in 0ffice Secretary of State June 24, 1980.

Qin-lilﬁltﬂi.I.i.lbt.tQﬁt.l".iii.‘tiill.i‘thQ'tQitiﬁli.ttt-ltthltﬁl
* This public document was prosmulgated at a base cost of §12.50 }w‘r b4
* page for 1500 copies or $.0090 per single page for the purpose ©

* of informing the public of Acts pasacd by tha Legialature.
i"tl"‘Qﬂ".i'i’ﬁ.‘*.ﬁi.lill..#.‘iil..1'*."""'*!l..‘-.ﬁ...ii"'*l.'i

1

CODIM;: Hords in ssruak-dhrough type axe daletions from exksting Yawy Y
wordp in underscored type are addxtions. . I

S
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DEPARTMENT OF . Bob Graham, Governor
Health & Rehabilitative Services
1317 WlﬁEWOOD BOULEVARD . TALLAHASSEE, FLORIDA 32301

March 10, 1982

Mr. Sanford A, Youkilis, AICP
City of Miami Beach

1700 Convention Center Drive
Miami Beach, Florida 33139

Dear Mr. Youkilis:

Please refer to your letter of February 26, 1982, in which you reférred to a
resolution passed by the City of Miami Beach Planning Board requesting State
cooperation in extending the licenses for existing Adult Congregate Living
Facilities until the City of Miami Beach can act upen the appropriate zoning
amendments for such facilities.

When the Department proiulgated new ACLF Rules, May 14, 1981, with the require-
ment that facilities comply with local zoning as one condition of licensure,

a provision was included in the rules allowing for the issuance of a conditional
license to facilities for up to six months which were found to be out of com-
pliance with local zoning requivements, The purpose of this provision is to
establish a "grace" period whereby facilities may obtain such approval..

Unfortunately there is no provision in our administrative rules or statute
which allows for the extending of a conditional license beyond six months,
Faciiities which cannot comply with local zoning codes during this period are
considered unlicensed and must cease operating or reapply for an annual license.

Eacilities which reapply for a license ma continue operating during the time
WMMW mef ’ETFL__é_‘@I_u 0 ays if
the Department determines there doet not exist in the facility conditions which

present an imminent danger to the health, safely, or welfare of the residents.

1f licensure activities have been concluded and the facility still cannot show
proof of compliance with zoning requirements, a license cannot be issued and i
the facility must cease operating unless an administrative hearing is requested

on the denial of the license.

In the interest of the facilities adversely affected and the well-being and
concern for their residents, we urge the City of Miami Beach to act as expedi-
tiously as possible to establish proper zoning classifications for Adult Con-
gregate Living Facilities.

Thank you for the opportunity to respond to your letter.

Sincerely,
" c-.vz /MJOAW
JLS:cv John L. Stokesberry

Program Staff Director
Aging and Adult Services

Lanlih}




AGENCY FOR HEALTH CARE ADMINISTRATION
ASSISTED LIVING WORKGROUP

FINAL REPORT AND RECOMMENDATIONS

INTRODUCTION

In July 2011, Governor Rick Scott directed the Agency for Health Care Administration (AHCA)
to examine the regulation and oversight of assisted living facilities in Florida. In response,
AHCA created of the Assisted Living Workgroup (AL Workgroup). The AL Workgroup’s
objective is to make recommendations to the Governor and Legislature that will improve the
monitoring of safety in assisted living facilities to help ensure the well-being of residents.

The workgroup included Senator Ronda Storms, Representative Matt Hudson as well as health
care association representatives, policy experts, the State Long-Term Care Ombudsman,
advocates, and assisted living facility administrators. Dr. Larry Polivka, Director and Scholar in
Residence at the Claude Pepper Foundation, served as Chairman of the workgroup and Agency
Secretary Elizabeth Dudek and representatives from the Governor’s Office participated in each
meeting. State agency leadership participation included Charles Corley, Secretary of the
Department of Elder Affairs, and representatives from each Agency involved in assisted living
facility oversight. The Assisted Living Workgroup held three meetings around the state and
heard testimony and presentations from more than seventy-five (75) individuals, including
residents, family members, assisted living facility administrators and owners, provider
associations, advocates and state agency representatives.

Meetings were held on August 8% in Tallahassee, September 23" in Tampa and November 7t
and 8" in Miami. In addition to public testimony and presentations, the AL Workgroup
discussion focused on assisted living regulation, consumer information and choice, and long term
care services and access.

The AL Workgroup recommendations are designed to ensure that all residents live in safe
environments. The AL Workgroup supported several recommendations that could strengthen
oversight and reassure the public that ALFs are safe places for their residents including:

Increased administrator qualifications,

Expanded and improved training for administrators and other staff,

Increased survey and inspection activity with a focus on facilities with poor track records,

A systematic appeal process for residents who want to contest a notice of eviction,

Increased reporting of resident data by facilities,

Enhanced enforcement capacity by state agencies,

Creation of a permanent policy review and oversight council with members representing

all stakeholder groups,

« Requiring all facilities with at least one resident receiving mental health care 10 be
licensed as a limited mental health (LMH) facility and,

* Providing greater integration of information from all agencies involved in ALF regulation

in order to identify potential problems sooner.
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The AL Workgroup also noted that several other issues, requiring more time to evaluate, be
addressed and recommended they be examined by a Phase 11 workgroup appointed by the
Governor. Assisted living policy and regulation has not been addressed in a comprehensive
fashion for several years and additional time is needed to successfully complete the task.

Workgroup discussion was detailed and thorough in all areas. Certain issues were not passed as
recommendations by the AL Workgroup such as the placement of the Ombudsman Program;
however, it was agreed this is an important issue and should be considered in more detail in
future discussion and planning.

WORKGROUP MEMBERSHIP AND PARTICIPATION

Public officials, policymakers, advocates and members of the provider community participated
on the workgroup as follows:

Larry Polivka, PhD., Chair, The Pepper Center Florida State University
Senator Ronda Storms, The Florida Senate

Representative Matt Hudson, The Florida House of Representatives
Larry Sherberg, Florida Assisted Living Association

Darlene R. Arbeit, Florida Association of Homes and Services for the Aging
Marilyn Wood, Florida Health Care Association

Jim Crochet, Long Term Care Ombudsman, Department of Elder Affairs
Bob Sharpe, Florida Council for Community Mental Health

Ken Plante, Academy of Florida Eider Law Attorneys

Brian Robare, The Villa at Carpenter’s

Roxana Solano, Villa Serena I-V

Michael Bay, Eastside Care, Inc.

Martha Lenderman, Lenderman and Associates

Luis E. Collazo, MSW, Palm Breeze ALF

Senator Nan Rich, Senator Rene Garcia, and Senator Eleanor Sobel participated as guests at the
Miami meeting.

State Agency Representatives, serving as resources to the AL Workgroup consisted of:

The Office of the Governor was represented by Jane Johnson, Health and Human Services Policy
Coordinator

The Office of the Governor was represented by Danielle Scoggins.

Elizabeth Dudek, Secretary, Agency for Health Care Administration

Charles Corley, Secretary Department of Elder Affairs

David Sofferin, Assistant Secretary for Substance Abuse and Mental Health, Department of
Children and Families
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David Lewis, Director, Medicaid Fraud Control Unit, Attorney General’s Office

George Cooper, State Fire Marshal, Department of Financial Services

Susan Rice, Deputy General Counsel, Department of Elder Affairs

Robert Anderson, Director Adult Protective Services, Department of Children and Families
Tom Rice, Operations Review Specialist, Agency for Persons with Disabilities

Molly McKinstry, Deputy Secretary for Health Quality Assurance, Agency for Health Care
Administration

Polly Weaver, Chief, Bureau of Field Operations, Agency for Health Care Administration
Shaddrick Haston, Esq., Assisted Living Unit Manager, Agency for Health Care Administration

ASSISTED LIVING REGULATION BACKGROUND

The regulation of assisted living facilities (ALFs) began in Florida with the Legislature’s 1975
adoption of the Adult Congregate Living Facilities (ACLF) Act. Since that time, amendments to
the ACLF Act created specialty licenses that expanded the list of allowed services beyond basic
personal services. In 1987, the Legislature authorized ACLFs to provide “limited nursing
services” (LNS). In 1989, “limited mental health services” (LMH) were authorized. In 1991, the
Legislature authorized ACLFs to provide “extended congregate care services” (ECC). In 1995,
ACLFs were renamed “assisted living facilities” (ALF). In 2006, the regulation of ALFs was
transferred from s. 400, F.S., to part I of s. 429, F.S., and named the Assisted Living Facilities
Act.

Today, Florida Statute defines an assisted living facility as any building or residential facility that
provides “housing, meals, and one or more personal services for a period exceeding 24 hours to
one or more adults who are not relatives of the owner or administrator.” When it created the
Assisted Living Facilities Act in 2006, the Florida Legislature sought to promote the availability
of services for elderly persons and adults with disabilities “in the least restrictive and most
homelike environment, to encourage the development of facilities that promote the dignity,
individuality, privacy, and decision-making ability of such persons.”

CURRENT SITUATION
ALF Services

Today, Florida ALFs range in size from one resident to several hundred and can include
individual apartments or rooms that a resident shares with another person. Basic ALF services
include:

= Housing, nutritional meals, and special diets;
Assistance with the activities of daily living (bathing, dressing, eating, walking);
Administering medications (by a nurse employed at the facility or arranged by contract);
Assisting residents to take their own medications;
Supervising residents;
Arranging for health care services;
Providing or arranging for transportation to health care services;
Health monitoring;
Respite care (temporary supervision providing relief to the primary caregiver); and
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s Social and leisure activities.

Some ALFs arrange or directly provide these services to their residents. Others require the
resident to arrange their own services as agreed upon in the contract between the resident and the
facility. An ALF may employ or contract with a nurse to take vital signs (blood pressure, pulse,
respiration, and temperature), manage pill organizers, give medications and keep nursing
progress notes. A resident can also contract with a licensed home health care provider for nursing
and other health care services, as long as the resident does not become more ill than is allowed in
an assisted living facility. '

If an ALF in Florida would like to provide any services beyond those allowed in the standard
license, a specialty license must be acquired. These licenses allow the ALF to accept residents
who need more advanced nursing or mental health care. The specialty licenses are listed below.

Limited Nursing Services: A limited nursing services (LNS) specialty license enables an ALF
to provide, directly or through contract, a select number of nursing services in addition to the
personal services authorized by the standard license. The nursing services authorized to be
provided under this license may only be provided as authorized by a licensed practitioner’s
order. A nursing assessment that describes the type, amount, duration, scope, and outcomes of
services, and the general status of the resident’s health, is required to be conducted at least
monthly on each resident who receives a limited nursing service. An LNS licensee is subject to
monitoring inspections by the AHCA or its agents at least twice a year.

An ALF with a limited nursing services license provides the basic services of an assisted living
facility as well as additional nursing services. Some of the limited nursing services are:

= Nursing assessments;

»  Care and application of routine dressings;

» Care of casts, braces, and splints;

= Administration and regulation of portable oxygen;

» Catheter, colostomy, and ileostomy care and maintenance; and

»  Application of cold or heat treatments, passive range of motion exercises, ear and eye

irrigations.

Limited Mental Health: An ALF that serves three or more mentally ill or disabled residents
must obtain a limited mental health (LMH) specialty license. For the purposes of assisted living
licensure, a mental health resident is defined as an individual who receives social security
disability income (SSDI) due to a mental disorder or supplemental security income (SSI) due to a
mental disorder, and receives optional state supplementation (OSS). This definition is limited as
there may be other assisted living facility residents with severe and persistent mental illness who
have a case manger but do not meet this specific definition.

The LMH license requires basic staff training in mental health issues and requires the ALF to
ensure that the resident has a community living support plan, provides assistance to the resident
in carrying out the plan, and maintains a cooperative agreement for handling emergency resident

matters.




There may be residents with severe and persistent mental illness who have a Department of
Community Affairs (DCF) case manager but do not otherwise meet the definition of a mentally
ill ALF resident. Since the specialty license is only required if the ALF has three or more
“mental health residents,” a facility can serve one or two mental health residents without a
Limited Mental Health license (no requirement for mental health training of staff or assistance
with the community licensing support plan).

Pursuant to s. 394.4574, F.S., the Department of Children and Families must assure that:

= A mental health resident has been assessed by a psychiatrist, clinical psychologist,
clinical social worker, or psychiatric nurse to be appropriate to reside in an assisted
living facility;

» A cooperative agreement to provide case management, as required in s. 429.075 F.§,
is developed between the mental health care services provider and the administrator
of the ALF-LMH;

" A case manager is assigned for each mental health resident;

» The community living support plan, as defined in s. 429.02 F.S. has been prepared by
the mental health resident and a case manager in consultation with the administrator
of the facility; and

» The ALF is provided with documentation that the individual meets the definition of a
mental health resident.

Each DCF Circuit Administrator develops, with community input, annual plans that demonstrate
how the district will ensure the provision of state-funded mental health and substance abuse
treatment services to residents of ALF-LMH facilities.

Extended Congregate Care: An assisted living facility with an extended congregate care
license provides the basic services of an assisted living facility as well as:
e Limited nursing services and assessments,
Total help with bathing, dressing, grooming and toileting,
Measurement and recording of vital signs and weight,
Dietary management, including special diets, monitoring nutrition and food and fluid
intake,
Supervision of residents with dementia and cognitive impairments,
Rehabilitative services,
Escort services to medical appointments,
Educational programs to promote health and prevent illness.

An ALF is required to perform and document a monthly assessment for residents who are
receiving nursing services, including any substantial changes in the resident’s status which may
indicate the need for relocation to a nursing home, hospital or other specialized health care
facility.

The ALF is required to notify a licensed physician within 30 days when a resident exhibits signs
of dementia or cognitive impairment, or has a change of condition, in order to rule out the
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presence of an underlying physical condition that may be contributing to the dementia or
impairment.

The owner or administrator of a facility is responsible for determining the appropriateness of
admission to the facility and for determining the appropriateness of a resident’s continuing stay
in the facility.

The Comprehensive Assessment and Review for Long-Term Care Services (CARES) program
performs a federally mandated function of conducting nursing home pre-admission screening
and assessment for Medicaid long term care programs. Persons who are applying for Medicaid-
funded nursing home care are assessed by a CARES nurse or social worker, with medical review
by a physician prior to approval. One of the program’s functions is to assist Floridians in
obtaining home and community services to avoid nursing home care. Another function is the
continued education of the public, particularly health care providers, about less costly
alternatives for long term care.

Medicaid reimbursement for assisted living services is limited to people who are eligible to
participate in waiver programs or receive assistive care services. The Nursing Home Diversion
Program is designed to provide home and community based services to older persons assessed as
being frail, functionally impaired and at risk of nursing home placement. An array of long term
care services, Medicaid-covered medical services and Medicare services are coordinated and
delivered through managed care organizations (MCOs) contracted with the Department of Elder
Affairs,

The facility is required to provide 45 days’ notice of the need for relocation or termination of
residency unless, for medical reasons, the resident is certified by a physician to require an
emergency relocation to a facility providing a more skilled ievel of care, or the resident engages
in a pattern of conduct that is harmful or offensive to other residents.

ALF Statistics

Since 2003, the number of Florida ALFs has grown by nearly a third (30.28%). In 2003, a
Florida ALF was most likely to be mid-sized (25 beds or less) and serving a diverse resident
population as indicated by the number of beds dedicated to extended congregate care (ECC) for
medically complex residents , and the indigent as measured by participation in the Optional State
Supplementation (OSS) program.
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ALFs

Number Number ALFs with

of of with ECC ECC OSS

ALFs Beds Beds Beds Beds OSS Beds
2011 2,960 82,951 277 14,480 1,521 15,686
2010 2,850 81,027 308 16,976 1,505 15,709
2009 2,783 79,302 306 16,882 1,454 15,436
2008 2,643 77,338 302 16,124 1,367 14,665
2007 2,442 75,958 306 15,064 1,249 14,161
2006 2,340 74,317 312 15,316 1,206 13,881
2005 2,291 74,282 327 16,144 1,205 13,992
2004 2,275 74,788 346 17,967 1,179 14,100
2003 2,272 76,714 398 18,853 1,176 14,171

In 2011, Florida ALFs are increasingly small (the majority now house six or fewer beds) and
serve an increasingly diverse population after increases in the number of LMH and OSS beds.
The number of Florida ALFs serving the limited mental health population increased by over 80%
from 2003 to 2011. The number of facilities with OSS beds increased by nearly 30% during the

same time period.

The steady increase in the annual total of licensed ALFs (as shown above) understates the impact
of new licensees each year. While Florida has had an average annual net increase of 86 new
ALFs since 2003, the Agency has also approved an annual average of 125 changes of ALF
ownership during the same period. Data gathered since 2009 also documents that an average of
125 ALFs have been failing to renew their licenses each year. This pattern is continuing based
on year-to-date information for 2011, All of these factors result in more than a 10% turnover of
newly licensed ALFs each year.

ALFs
ALFs ALKs with ALFs

ALF Bed <6 <125 LMH ALFs with with OSS ECC 08S

prowth growth Beds Beds Beds ECC Beds Beds Beds Beds
2011 4% 2% 52% 72% 37% 9% 51% 17% 19%
2010 2% 2% 52% 73% 38% 11% 53% 21% 19%
2009 5% 3% 50% 70% 38% 11% 52% 21% 19%
2008 8% - 2% 47% 69% 38% 11% 52% 21% 19%
2007 4% 2% 43% 67% 36% 13% 51% 20% 19%
2006 2% 0% 41% 67% 35% 13% 52% 21% 19%
2005 1% -1% 37% 68% 34% 14% 53% 22% 19%
2004 0% -3% 38% 66%  33% 15% 52% 24% 19%
2003 37% 65% 27% 18% 52% 25% 18%
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ALF Residents

Originally, Florida ACLFs began as residential homes for elderly or developmentally disabled
residents who needed limited assistance with daily tasks such as bathing, meals or medications.
However, a detailed picture of current ALF residents is very difficult to create due to the lack of
data. Assisted living’s role as a less intensive residential alternative to skilled nursing facilities
has been and continues to be based on assumptions about the resident population: they are those
too frail to live alone but not yet in need of full-time skilled nursing care.

This attitude may be changing as the potential interest in resident protection grows. What is clear
from existing sources is that the number of very small facilities is increasing rapidly, as is the
mental health population. Both of these trends have major implications for assisted living
facilities. Regulating a large facility of generally healthy seniors requires a different approach
than regulating a five-bed facility serving primarily LMH residents.

It is presumed that Florida ALFs also house persons who once would have been more likely to
live in skilled nursing facilities. While there is no Florida data source that can specifically
document this trend, it is widely assumed. One of the main reasons for the assumption is the
decrease in nursing home utilization that has occurred since 2000. Though the statewide average
percent occupancy in nursing homes has remained relatively constant between 85 and 88 percent,
the state’s elder population has been growing and aging, masking the actual decline in nursing
home utilization. The following graphic illustrates the decline by showing a steady drop in
statewide nursing home resident days per 1,000 Floridians aged 65 and older.

Nursing Home Resident Days Per 1,000
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This drop occurred during a statewide moratorium on the addition of new nursing home beds.
When the moratorium began in 2001, there was an expectation, based on the use rates of the
1990s, that Florida nursing homes would be overcrowded by now. The fact that overcrowding
has not occurred while the elder population has been growing leads many to conclude that ALFs
are housing more frail individuais with diverse and complicated medical issues.

ALF Regulation

Agency licensure activities include processing initial, renewal and change of ownership
applications; conducting licensure and complaint inspections; monitoring and citing violations;
and sanctioning providers and facilities when serious or repeat violations are identified.

The goal of these activities is to assure compliance with the laws and regulations that safeguard
Florida's health care consumers. However, when the regulations are violated, the law specifies
when sanctions are imposed and requires the consideration of several factors prior to imposing a
penalty.

Historically, few of the violations cited by the Agency result in patient or resident harm and most
are corrected expeditiously. However, any licensee that refuses or fails to achieve regulatory
compliance risks closure, license revocation, denial of the renewal license or denial of a change
of ownership to a new operator.

The regulation of assisted living facilities is governed by licensure statutes and rules. Basic
requirements that are shared with other regulated health care facilities are found in s. 408, Part I,
F.S. and Chapter 59A-35 of the Florida Administrative Code. Requirements that are specific to
assisted living facilities are found in s, 429, Part I, F. S., and Chapter 58A-4, Florida
Administrative Code.

The Agency’s approach to facility regulation centers on: identifying problems (through surveys,
complaints or self-reporting); pinpointing their underlying cause(s); ensuring the facility has a
plan to mitigate those causes and ensuring the facility effectively implements its plan.

The following tables provide basic statistics about regulatory actions the Agency has taken in
ALFs. The first table shows the number of regulatory visits made by field staff in ALFs over the
tast five fiscal years. The visits include routine surveys, follow-up surveys and complaint
investigations.

FY 07/08 FY 08/09 FY 09/10 FY 10/_11
6060 6455 6327

Regulatory citations are documented in a Statement of Deficiencies sent to the licensee.
Deficiencies are documented with a classification and scope to represent the severity of risk to
residents on a scale of I to 1V, Class | being most serious and Class [V being minor with no
concern of resident risk, The most serious deficiencies are classified as “Class 1" if they
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represent immediate danger to clients or a substantial probability of death or serious harm.
Classification is defined in Health Care Licensing Procedures Act, s. 408.813, F.S. and is
uniform across all health care providers licensed by the Agency, except nursing homes which are
aligned with the federal definitions.

Classifications are defined in s. 408.813 (2), F.S. as:

(a) Class “I” violations are those conditions or occurrences related to the operation and
maintenance of a provider or to the care of clients which the agency determines present an
imminent danger to the clients of the provider or a substantial probability that death or serious
physical or emotional harm would result therefrom. The condition or practice constituting a class
I violation shall be abated or eliminated within 24 hours, unless a fixed period, as determined by
the agency, is required for correction. The agency shall impose an administrative fine as
provided by law for a cited class I violation. A fine shall be levied notwithstanding the correction
of the violation.

(b) Class “II" violations are those conditions or occurrences related to the operation and
maintenance of a provider or to the care of clients which the agency determines directly threaten
the physical or emotional health, safety, or security of the clients, other than class I violations.
The agency shall impose an administrative fine as provided by law for a cited class Il violation.
A fine shall be levied notwithstanding the correction of the violation.

(c) Class III” violations are those conditions or occurrences related to the operation and
maintenance of a provider or to the care of clients which the agency determines indirectly or
potentially threaten the physical or emotional health, safety, or security of clients, other than
class I or class II violations. The agency shall impose an administrative fine as provided in this
section for a cited class I1I violation. A citation for a class I1I violation must specify the time
within which the violation is required to be corrected. If a class I violation is corrected within
the time specified, a fine may not be imposed.

(d) Class “IV” violations are those conditions or occurrences related to the operation and
maintenance of a provider or to required reports, forms, or documents that do not have the
potential of negatively affecting clients. These violations are of a type that the agency determines
do not threaten the health, safety, or security of clients. The agency shall impose an
administrative fine as provided in this section for a cited class IV violation. A citation for a class
IV violation must specify the time within which the violation is required to be corrected. Ifa
class IV violation is corrected within the time specified, a fine may not be imposed.

The following table shows the number of violations cited in ALFs over the last five fiscal years.
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FY 06/07 FY 07/08

F
8 |

Y 08/09

FY 09/10

FY 10/11

105

Surveys
Class I

57,640
67,059

Violations

The amount of assisted living facility fines imposed by the Agency over the last five fiscal years
is shown in the table below.

Fiscal Year Fines Imposed
06/07 $872,860.16
07/08 $815,073.27
08/09 $683,892.83
09/10 $636,555.50
10/11 $776,238.44

Shown in the following table is the annual number of ALF license revocations and suspensions
from 2006 to the present. The table also contains facilities that have been denied a licensure
application and the number of facilities that closed or failed to renew either with a history of
legal sanction cases or while an action against the license was pending.

FY 06/07 FY 07/08 FY 08/09 FY 09/10 FY 10/11 Total

Revocations

Report and Recommendations

Page 11




Roles of Government Agencies in Assisted Living

In addition to the regulatory oversight of licensure, several other government organizations are
involved in assisted living facilities. The Agency works closely with each of these programs and
communicates both at the local and headquarters offices. Primary agencies and their roles are
described below followed by a chart of primary and other agencies involved in assisted living
facilities.

Agency for Health Care Administration
»  Health Quality Assurance; Licensing and regulatory oversight,
»  Medicaid: State plan reimbursement for assistive care services (no reimbursement for
residential ALF care), Medicaid reimbursement through long term care waivers including
assisted living and nursing home diversion.

Department of Elder Affairs

» Rule development for assisted living and adult family care home,

= Assisted Living Trainer Certification,

» Comprehensive assessment and review of long-term care services (CARES) reviews,
Medicaid long term care placement

» Administration of the Nursing Home Diversion Medicaid Waiver,

»  Statewide Public Guardianship Office assists in guardianship services as appropriate.
State Long-Term Care Ombudsman Program

* Engages volunteer resident advocates to assist residents and families in dialogue with

representatives of long term care facilities.

Department of Children and Families
= Adult Protective Services: Investigates complaints of abuse, neglect or exploitation of
vulnerable persons including those who live in long term care facilities,
»  For mental health residents in ALFs, assists in rule development for Limited Mental
Health ALFs, facifitates case management for clients living in ALFs,
*  Administration of certain Medicaid waivers.

Agency for Persons with Disabilities
= Individuals with developmental disabilities who reside in ALFs and receive services from
the Developmental Disabilities Home and Community Based Services Waiver.

Attorney General
» Medicaid Fraud Control Unit: The Attorney General’s Office (AG) investigates
allegations of Medicaid fraud. Administers the PANE Project, (Patient Abuse, Neglect
and Exploitation), Operation Spot Check, and Attorney General staff may investigate
abusive situations in long term care facilities.

Department of Health
» Health and sanitation inspections,
» Licensure and regulatory oversight of health care practitioners working in assisted living
facilities.
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Local Authorities (ALF)
» Fire and life/safety approval,
»  Zoning /building code approval and enforcement.

ASSISTED LIVING REGULATION IN OTHER STATES

Nearly every state has experienced growth in similar types of “assisted living” facilities. Though
use of the term “assisted living” is widespread, there is considerable state-to-state variation in the
definition. The term is currently used by 41 states but refers to facilities licensed by states as
personal care homes, residential care facilities, adult care homes, homes for the aged and other
types of facilities. This variation in the definition of assisted living complicates any effort to
compare regulatory approaches and outcomes across states.

Few states approach the regulation of assisted living facilities in the same manner. The Agency
for Health Care Research and Quality (AHRQ) has found that while all states license and
regulate what they call assisted living facilities, these regulations “differ significantly both within
and among states, in part because of the lack of a uniform definition of assisted living.” In 1999,
the U.S. Government Accountability Office (GAO) found that in general, “State reviews occur
every 1 to 2 years, and the results of monitoring activities varied.” An AHRQ review of the Web
sites of state licensing agencies found that 48 states post licensing regulations; 46 provide access
to a database or list of licensed facilities; 12 post survey findings on their web site; and 14 states
post a guide to help consumers learn about and choose a facility. Twenty six states offer
information to facility administrators and staff on a web site. The information ranges from
licensing application and renewal forms, administrator requirements, bulletins, information about
the survey process, technical assistance materials, and incident and complaint forms.

EXECUTIVE SUMMARY

The assisted living community in Florida has witnessed exponential growth over the past eight
years, increasing by 30%. Assisted living, a largely consumer choice driven industry, continues
to be a home-like, residential model that thrives in the Sunshine State. Section 429, F.S.
specifically states that ALFs should be operated and regulated as residences with supportive
services and not as medical or nursing facilities. Further, regulations governing ALFs must be
flexible enough to allow facilities to adopt policies that enable residents to age in place while
accommodating their needs and preferences. When residents age in place, care becomes more
complex. The challenge is balancing the provision of appropriate care without compromising the
concept of a social or residential model.

This report and the recommendations contained herein, if passed into law, would increase some
regulations that have been in place since the 1980°s and continue Florida's tradition of providing
the home-like characteristics that have allowed for such growth. As the growth continues, the
Agency for Health Care Administration must work with partners such as the Department of Elder
Affairs, the Department of Children and Families, the Agency for Persons with Disabilities and
the Attorney General’s Office, as well as the provider industry, advocates, families and

Report and Recommendations




individuals to reduce regulation in areas that are overly burdensome, while implementing
safeguards and regulations that protect the residents in assisted living facilities.

ASSISTED LIVING WORKGROUP RECOMMENDATIONS

The Assisted Living Workgroup compiled a series of recommendations based on public meetings
and member input; all were considered at a final meeting in Miami, Florida. Issues which the
Workgroup felt could be addressed immediately were considered Phase I Recommendations.

The workgroup also formulated issues identified separately as Phase II (see attachment #2). The
Phase II issues are intended to allow an additional six to twelve months of evaluation and
dialogue prior to being considered as formal recommendations. Although not all issues had full
support of each member; the Phase I recommendations received approval by a majority of
members.

Based on the AL Workgroup deliberations, the following recommendations are made:

Consumer Information

1. Consolidate and expand existing consumer resources. Currently Florida ALF
information is available through the AHCA FloridaHealthFinder.gov website as well as
the DOEA Affordable Assisted Living website

(httg://clderaffairs.statc.ﬂ.us/faal/consumer/facilityselect.htm1). Both sites contain

information regarding how to evaluate an ALF, questions to ask and a resource to search
for facilities (DOEA links to http://www.floridahousingsearch.org/). Each facility search
contains unique information: AHCA www.FloridaHealthFinder.gov provides more
regulatory information such as inspection reports, sanctions, owner and administrator
names; while DOEA allows the ALF to update information about funding sources,
available services, and other accommodations.

ALF Administrator Qualifications

1. Raise standards to become an ALF administrator including:

o Take core training and pass the competency examination, and

o Be at least 21 years of age, and

o Have an associate degree or higher from an accredited college (in a health care
related field) and (one year experience) working in a health care related field
having direct contact with one or more of the client groups or,

o Have a bachelor’s degree in a field other than in health care from an accredited
college and (one year experience) working in a health care related field having
direct contact with one or more of the client groups or,

o Have a bachelor’s degree in a field other than in health care from an
accredited college and one year experience working in an ALF or,

¢ Have at least two years’ experience working in a health care related field
having direct contact with one or more of the client groups or,
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o Have a valid nursing home administrator’s license, or

o Have valid registered nurse license, or

o Grandfather existing administrators with certain training and experience, and
no Class 1 or Class II deficiencies in their past.

Training/Staffing

Core Training

1. Create ALF Core Trainer Oversight program.

2. Authorize DOEA in coordination with DCF related to LMH to develop a partnership to
conduct one standardized core curriculum course in English and Spanish that is updated
as needed. This will increase the credibility and professionalism of the training process
and will align the training of ALF administrators with other paraprofessionals. Options
include existing accredited educational institutions or existing professional healthcare
associations that currently provide continuing education. Allow existing registered
trainers to provide training until July 1, 2013, when training will be turned over to either
the educational institutions or professional associations. This will allow current trainers
an opportunity to develop affiliations with training entities.

3. Expand the number of minimum CORE training curriculum hours from 26 to 40 to
include specific minimum training hours in each area and to include additional topics
such as:

» Elopement prevention,

= Aggression, de-escalation, behavior management, and proper use of the Baker
Act,

= Do Not Resuscitate Orders,

» Infection control,

» Admission, continuing residency and best practices,

» Phases of care giving and interacting with residents,

» Human resource management, finance and business operation, and supervision
topics,

» Require at least § additional training hours for all administrators employed or to
be employed in an Extended Congregate Care and Limited Mental Health
licensed facility and,

= Competency test available through a testing center, the cost of which is paid by
the test fee.

4. Raise the passing score for the Core exam from 70% to 80%,

5. Require the competency exam be taken within 90 days of completing the initial core
training. If an applicant fails the core exam, the applicant must wait 30 days to retake the
exam and must reapply and pay the exam fee. If an applicant fails the exam three times,
the applicant must retake the initial core training including payment of any course fees.
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Develop suppiemental core competency exams for ECC and LMH licensure.

Explore the use of a system similar to that used by the Department of Health to track
compliance with statutory requirements and recognize continuing education requirements
for licensed health care professionals toward assisted living requirements,

Continuing Education

1.

Report and Recommendations

Increase and improve initial and on-going training for all ALF staff. Consider core
training standards as the minimum and create additional orientation and in-service
training for administrators and direct care staff based upon the types of residents served.

Revise continuing education requirements for administration and care. Include de-
escalation techniques.

Expand the number of continuing education hours from 12 to 18 in a two-year period in
topics similar to the initial core curriculum.

Establish in statute a procedure similar to that used by the Department of Health in s.
456.025(7), F.S., to approve continuing education trainers and courses. This establishes
an online education tracking system for approving training providers, initial core training,
and continuing education credits for each biennial renewal cycle. Training entities shall
provide information on course attendance to the department necessary to implement the
electronic tracking system. The department shall specify the form and procedures by
which the information is to be submitted and monitored.

Prepare and provide a well-designed curriculum in a wide array of subjects by highly
skilled trainers using readily accessible technology. Training should demonstrate
methods and techniques for staff. Administer tests by an independent party on-line orata
testing center after the training is completed.

Allow flexible training to meet individual needs of direct care, frontline staff. Allow
alternatives to instructor-led training. Create flexibility to accommodate staff who work
nights and weekends. Offer training in staff native languages. Consider varying skill
levels of staff.

Require the state to contract for the development of on- line courses similar to the DCF
funded online series of Baker Act related courses (through USF/FMHI) that can be found

at www.BakerActTraining.org. Courses are available to anyone at no cost. Consider
“subscription-based” online service to meet the needs of direct care workers, but

recognize that a fee for classes may create a disincentive for participation.

Require staff to pass a short exam after initial and in-service training to document receipt
and comprehension of the training.

Require one hour of elopement training for all staff.




10. Update the competency tests annually to ensure that the tests are informed by the best
research and best practices knowledge. Allow competency test to be made available
through testing centers with the cost to be covered by the test fee.

11. Enable costs associated with training changes be borne solely by the trainers,
administrators, and assisted living facilities and remain revenue neutral to the state,
Reasonable fees should be imposed in a manner that will not be a barrier to job creation.

Limited Mental Health Training

1. Increase training for LMH facility staff, provided by mental health professionals and
including an emphasis on aggression management and de-escalation techniques.

2. Require all staff members who have contact with residents with mental health issues to
complete the mental health training.

3. Establish a panel of mental health experts to develop a comprehensive, standardized
training curriculum for mental health training for assisted living facility staff members.

4, Increase the training hours for staff members working in facilities with an LMH license
from 6 hours of limited mental health training to 8.

5. Require staff members to complete a test following their training in mental health and
score a minimum of 80%.

6. Allow the Department of Elder Affairs to monitor and sanction trainers providing the
mental health training course.

7. Collaborate with NAMI (National Alliance on Mental Illness) in each community with an
active chapter to provide free training of residents (Peer-to-Peer), caregivers (Family-to-
Family), and Provider Education, as well increased oversight when NAMI members are

present in the facilities.
Surveys and Inspections

1. Modify survey frequency. Inspect facilities with a problematic regulatory history, as
defined in statute, more frequently than once every two years. Require more frequent and
extensive inspections of those facilities that have recurring or observed deficiencies.

2. Allow AHCA to approve accreditation for facilities that have undergone accreditation or
certification by a nationally recognized body such as CARF might be helpful to reduce
the number and frequency of on-site surveys. Any deemed status must be based on a
nationally recognized accreditation body or upon a documented history of high
performance without serious or repeated citations.
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3. Acknowledge CARF accreditation and allow lighter inspections.

4. Require AHCA surveyors to rely more on site-based observations than paper review.
While it is more difficult to measure quality care than technical compliance, rules must
be created to provide objectively reasonable basis for surveyor judgment to be applied
and the surveyors must be adequately trained to use the probes.

5. Require a specific number of lead surveyors in each area office to specialize on ALF
inspections and be dedicated to ALF inspections only.

6. Require dedicated AHCA staff to monitor surveyors and the field work to ensure
consistency in inspections, citing deficiencies, and enforcement throughout the state.

7. Assess AHCA inspection forms. Create a workgroup that includes Ombudsman
members and stakeholders to assess AHCA inspection forms to assure they adequately
assess ALF compliance with the law, resident protection, and meeting resident needs.

8. Require dedicated AHCA staff to focus on assisted living facilities including one position
to monitor state-wide issues and lead surveyors in each field office.

9. Exercise caution when making changes to any business or industry to avoid having
unintended consequences.

Licensure

1. Create rigorous initial ALF license requirements to prevent persons who are unprepared
or uncommitted to providing quality care from becoming licensed. Consider education
and training of the administrator, background checks on the owner and proposed
administrator regarding previous facility ownership and operations, and appropriateness
of the facility.

2. Utilize the provisional license permitted in s. 429, F.S., for initial licensure, then followed
up within a specified period after the facility has opened, to conduct the more complete
survey.

3. Prohibit an administrator or property owner associated with an ALF with a regulatory
record that would qualify for license revocation or denial, from future affiliation with an
ALF. Align with the requirements in s. 408.815, F.S. that allow mitigation. This
provision would require disclosure of property ownership.

Resident Discharge

1. Reduce the resident discharge notice from 45 to 30 days and provide an option for the
resident to appeal with a decision within 10 days. The entire appeal process should take
no longer than 45 days.

Report and Recommendations




2. Clarify that a temporary transfer such as a Baker Act is not a discharge and the resident
may return to the facility once released.

3. Mandate that social workers and discharge planners provide a completed AHCA 1823
Form to the assisted living facility administrator to ensure appropriateness of the
resident’s admission.

ALF Information and Reporting

I. Require minimal online data submission to the Agency on a quartetly basis. ALFs
currently submit data to the agency in a variety of online applications including adverse
incident reporting, monthiy liability claim reporting and participation in the Emergency
Status System (over 85% of ALF have online accounts). ALF data submission to the
Agency should include:

Number of residents (census)

Number of residents requiring specialty license services: Limited Nursing Services
(LNS), Limited Mental Health (LMH), Extended Congregate Care (ECC)

Number of residents on Optional State Supplementation (OSS)

Number of Medicaid recipients whose care is funded through Medicaid by type of waiver

2. Require maintenance of a resident roster available upon request including name,
Medicaid ID, guardian or representative name and contact information, source of resident
admission and care manager name and contact information.

Enforcement
1. Enforce existing regulations, and retain due process protections for providers.

2. Require AHCA to assess certain administrative penalties such as increasing sanctions for
recurrence of serious deficiencies affecting residents’ health, safety, or welfare or failure
to pay fine.

3. Require a mandatory moratorium for serious violations (Class I or IT), when an ALF fails
to correct all outstanding deficiencies and reach full compliance at the time of a follow up
visit or by the mandatory correction date.

4. Provide AHCA the authority to cite for past egregious violations (Class I) even if
corrected upon inspection and a mechanism to address evidence presented after an
AHCA investigation such as a DCF Abuse report or law enforcement investigation,

5. Authorize AHCA to cite violations for falsification of information. Current laws
authorize licensure action for falsification of a license application [s. 408.815(1)(a) F.S]
or authorize criminal penalties for falsification of records (s. 429.49, F.8.), but do not
address licensure violations for other falsified documentation submitted to AHCA.

Resident Advocacy
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1. Focus Ombudsman oversight on resident advocacy. Focus on communication with each
resident of each ALF monitored to elicit information on ways the facility can improve as
well as ways in which the facility may excel. Train members on the requirements of and
be alert to regulatory requirements of ALFs so they can recognize obvious deficiencies
and make complaints to regulators. Address ailegations of excessive enthusiasm of
Ombudsman and assure focus is on residents and not license regulation.

2. An employee or volunteer of the Office of Long Term Care Ombudsman shall be
required to report, with the resident’s consent, all instances of resident retaliation
exercising rights guarantee pursuant io s. 429.28, F.S., the resident bill of rights. The
Agency is required to impose & sanction for this violation regardless of the
deficiency classification. The Agency shall not be required to reinvestigate the
incident if the Office of the LTCOC provides a certification that this was an
investigation by the Office and the incident was confirmed.

3. Ensure volunteers have the right to visit licensed programs at any time for purposes of
monitoring as well as for complaint resolution. All observations and findings should be
submitted to AHCA and acted on in an expedited manner.

4. Contact former members of the State and Local Advisory Council to expand Ombudsman
efforts. These members have great knowledge and skill in mental health related issues
that has been lost since the Councils were de-funded by the Legislature in 2010.
Establish a sub-committee of each Council focused on ALF’s with limited mental health
licenses; members would be a resource to other Council members and staff for issues
related to mental iliness in other types of long-term care facilities.

5. Create an independent statewide ALF Council made up of residents, ombudsmen, and
families (at least 2/3 of the membership), in addition to one member from each respective
trade association, to meet periodically.

6. Encourage ALFs to contact representatives of the Florida Peer Network to seek certified
peer specialists for employment or at a minimum, encourage the peer specialists to visit
the facilities to make recommendations that would improve the ability of the facility to
better serve persons with severe mental illnesses.

Mental Health

]. Require a Limited Menta! Health (LMH) license for ALFs with any mental health
residents. The current definition of LMH license is an ALF that serves three or more
mentally ill or disabled residents must obtain a limited mental health (LMH) specialty
license. Change the definition to require an ALF that serves one or more mental health
residents as defined in statute to obtain a limited mental health specialty license. For the
purposes of assisted living licensure, a mental health resident is defined as an individual
who receives social security disability income (SSDI) due to a mental disorder or
supplemental security income (SSI) due to a mental disorder, and receives optional state
supplementation (OSS). This definition is limited as there may be other assisted living
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facility residents with severe and persistent mental iliness who have a case manger but do
not meet this specific definition.

Multiple Regulators

1. Cross-train regulatory staff to reduce duplication and increase effective oversight across
agencies and address multitude of inspections by various agencies. Eliminate duplication
between entities, only if reduction in oversight would not increase the threat of harm to
vulnerable elders and persons with disabilities.

2. Require in law that AHCA staff and other agencies involved in ALF’s report knowledge
or suspicion of any resident abuse, neglect or exploitation to the central DCF abuse
hotline.

3. Improve ability to share information and data efficiently between the Long Term Care
Ombudsman Program, DCF Adult Protective Services and AHCA by enabling
integration between Agency for Health Care Administration’s licensure data and the
provider data which is used as an identifier in abuse reports and the Ombudsman
Program. This integration would allow for more immediate identification of unlicensed
facilities and would improve accuracy of reports particular to individual facilities.

4. Improve ability to share information and data efficiently between APD and AHCA
related to ALFs where APD clients reside.

Home and Community Based Care

1. Assist people who need to know what choices are available and what supports are
available to make the choice successful. Each person should have access to the most
integrated setting that allows interaction with non-disabled persons to the fullest extent
possible so they can live, work and receive services in the greater community.
Opportunities must be available to receive services at times, frequencies, and with
persons of an individual’s choosing.

2. Promote the development of and expand the use of alternative housing options for older
adults who needed housing supports/assisted care.
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AL WORKGROUP ACTIVITIES

The Agency for Health Care Administration hosted the first statewide meeting on August 8,
2011 in Tallahassee, Florida.

Members heard presentations from AHCA staff on The Sunshine Law and the AL Workgroup
Charter.

Specific information is below:

Richard Shoop, AHCA Agency Clerk, gave a presentation of the Sunshine Law. He stated the
Assisted Living Workgroup is subject to the Sunshine Law and explained the definition and
history of what the Sunshine Law means. Mr. Shoop discussed basic requirements, how
meetings are conducted and noticed, meeting minutes, public records and confidential
information. He stated that meetings are open to the public, and reasonable notice must be
given. Any gathering of two or more Assisted Living Workgroup members to discuss business
of the workgroup constitutes a public meeting that must be properly noticed.

Molly McKinstry, Deputy Secretary, HQA, provided a review of the AL Workgroup Charter
and priorities. State agency representatives are resources to the Assisted Living Workgroup, the
term of the Assisted Living Workgroup is one year and a quorum is eight members. The duties
of the Assisted Living Workgroup are to research and evaluate and make recommendations.
There is no compensation for travel. The Assisted Living Workgroup will operate under Roberts
Rules of Order.

Members heard the following stakeholder presentations with suggested recommendations:

American Association of Retired Persons (AARP). Mr. Jack McRay, Advocacy Manager,
presented by telephone. Ms. Laura Cantwell represented AARP at the Assisted Living
Workgroup. AARP is interested in a viable Assisted Living Facility community and the best
place for consumers. These same problems existed 30 years ago and statutes are adequate but
reality is different. AARP believes we need stronger credentials for owners, managers and
controlling interests, and those consumers must have reliable and transparent information for
good decision-making. Florida consumers also need more ombudsmen and better training for the
volunteers. Disturbing trends, AARP noted, are tort reform that threatens consumer protections,
and remedies and inappropriate assessments and placements. AARP supports greater use of
Home and Community Based Services, but only if consumers are getting the care they need in
those facilities.

AARP recommends:

s The Ombudsmen should be independent and not regulators,

o Focus should be on “early intervention” for problem assisted living facilities,

e The Legislature should consider establishing local or regionally-based rapid-response
teams,




» Provide strong punitive actions for egregious and preventable harm to Assisted Living
Facility residents and,

» S.429.11(2) and 429.275(3), F. S., be amended to establish a minimum amount of
liability insurance and, State attorneys need to be aware of elder abuse.

Disability Rights Florida, Dana Farmer, Director of Public Policy for Disability Rights.

Ms. Farmer made a presentation on Residential Options for People with Disabilities, and stated
that the organization’s work is focused on assisted Jiving facilities with a limited mental health
license. Integrated and segregated settings were discussed, and information was provided on
interviews with Assisted Living Facility/Limited Mental Health residents, residential options and
informed choice and discharges from state mental health facilities.

Disability Rights Florida suggests the following recommendations:

» Develop an accurate count of people with mental illnesses with SSI/Medicaid/OSS
(Optional State Supplementation) who reside in Assisted Living Facilities with Limited
Mental Health,

e Move funds from the Florida Department of Children and Families (DCF) institutional
budgets to follow the people being discharged into integrated residential options,

» Allow OSS funds now used in facility settings to follow the person into integrated
settings,

s Permit AHCA to use the Money Follows the Person grant it was awarded and,

» Hedge the depletion of the Affordable Housing Trust Fund.

Florida Assisted Living Association (FALA). Alberta Granger, Assisted Living Specialist,
presented information on fragmented regulations, flaws in the initial survey process, survey
inconsistencies and problems with core training and trainers. Emphasis was on licensure
requirements that are disseminated among various departments and agencies, such as, AHCA,
DOH (Department of Health), DOEA, the locat fire marshal and local zoning, and that providers
are confused.

FALA recommends:

» Appropriately return place the Assisted Living Facility licensure and regulatory

provisions to Part I, Chapter 429, F.§,,

Make the Assisted Living Facility website more provider-friendly,

Develop a financial statement that is appropriate for a residential program,

Utilize the provisional license criteria in Part I, Chapter 429, F.5.,

Require assisted living facility surveyors to take core training and the required 12 hours

of continuing education,

s Re-evaluate the Assisted Living Facility training requirements for administrators and
caregivers,

o Properly vet on-line training with DOEA, trainers and other stakeholders,

o Develop language in rule which will give enforcement authority to deal with non-
compliant trainers and,
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¢ Require trainers to meet a minimum number of trainings per year, as required by rule,
and include in rule provisions that non-compliant trainers will be decertified.

Florida Association of Homes and Services for the Aging (FAHSA). Carol Berkowitz, Esq.,
Sr. Director of Compliance and Legal Affairs presented the following recommendations on
behalf of FAHSA:

e Survey Process: Improve survey consistency; implement joint training for providers and
surveyors, focus on Assisted Living Facilities with serious regulatory problems and
implement an abbreviated survey process for better than average Assisted Living
Facilities

¢ Consumer information: Strengthen information available to the public to allow informed
decision making when selecting an Assisted Living Facility.

¢ Regulations while providing Quality of Care: Retain provider flexibility to offer diverse
service packages and set residency criteria within parameters established by law,
recognize that Assisted Living Facilities are not homogeneous, avoid increased
regulations, focus on early detection of serious regulatory problems, evaluate current
public policy to determine if Assisted Living Facilities should be given authority to
provide services, eliminate LNS and allow Assisted Living Facilities with a nurse on staff
to provide the same services, encourage coordinated communications among state
agencies regarding resident care, increase communication between case managers to
coordinate care and require Medicaid case managers to immediately report Assisted
Living Facility quality of care problems to AHCA.

Florida Council for Community Mental Health. Dr. Jay Reeve, CEO, Apalachee Center and
Chair, Florida Council for Community Mental Health, presented. There is concern about
individuals with severe mental ilinesses being warehoused in Assisted Living Facilities with
limited mental health licenses that provide inadequate care. These individuals lack purposeful,
daily activities.

The Florida Council for Community Mental Health recommends:

e Regulation of the Assisted Living Facility industry must be aggressive and by-the-book,
and failure should result in fines and moratoriums. Repeated evidence of facility
deficiencies should result in the loss of its license,

e Explore alternative mixed-housing models that take advantage of economies of scale,
while diminishing the segregation and isolation of older adults and disabled individuals in
separate housing,

o Study those facilities that provide excellent care with no more per-resident-revenues than
those that provide substandard care,

Identify and visit successful housing models in Florida and other areas of the country,

¢ Broaden the housing choices for people with mental illnesses, letting them choose how to
use their housing and economic assistance supports,

¢ Challenge communities and the private housing sector to develop attractive and
affordable housing alternatives (e.g., New Orleans new low-income and mixed housing
communities) and,




e Revisit the level of OSS or other forms of subsidy needed for decent housing.

Florida Health Care Association (FHCA). Marilyn Wood, President and CEQ, Opis
Management Resources and FHCA Board of Directors, presented. Factors to consider are:
concerns over quality; regulatory requirements and public expectations of long term care; the
increasing complexities of residential long term care; consideration of boomers’ needs versus
available resources; access to services; differences in assisted living services throughout the
state; concern that Assisted Living Facilities do not become poorly-resourced nursing home;
Medicaid waivers; Florida’s managed long term care system; Optional State Supplementation
and, Medicaid funding for limited mental health assisted living facilities.

FHCA recommends:

» Consider the possible elimination of multiple licenses, except limited mental health,

e Work together to develop an improved oversight system that focuses the state surveyors’
work on the more troubled facilities rather_than those Assisted Living Facilities with a
history of providing good care and with satisfied residents and staff,

e The Assisted Living Facility “Residents’ Bill of Rights” and the decision-making of
“appropriate placement” are the halimarks of the discussion of good care and,

o There is an important need for more data on resident characteristics, services provided,
quality of care and costs.

Florida Long Term Care Ombudsman. Colonel Don Herring presented. Colonel Herring
offered that problems identified could have been avoided if providers were properly trained,
specifically regarding medication administration and the Baker Act. He further stated that many
residents are borderline nursing home residents.

Solutions:

o Design a program of instruction using the mental health field as a model,
Raise the minimum passing score for core training to 80,
Provide more mental health training.
Administrators should be responsible for al! situations in an Assisted Living Facility,
Residents should be given appeal rights for terminations,
All new Assisted Living Facility providers should be required to receive 40 hours of
training including a component on culture change,
License Assisted Living Facility administrators like nursing home administrators and,
Provide more staff to AHCA to increase the number of surveyors

Florida Peer Network, Lin Rayner, Policy Director for Florida Peer Network, presented Rose
Delaney’s paper, as Ms. Delaney was unable to attend. Ms. Delaney is a consumer advocate, a
peer specialist and has personal experience with the issues.

Ms. Delaney suggests the following recommendations:
¢ Add consumers and family members to the workgroup. Specifically, four (4) members
representing assisted living facilities need to step down and,




s Florida has over 1,000 peer specialists and they should monitor facilities on a monthly
basis.
» Peer specialists indicate that peers are afraid to speak up for fear of retaliation.

Joan Andrade, mental health professional and consumer advocate presented on behalf of
residents of assisted living facilities. Ms. Andrade’s presentation focused on advocacy, safety
and well-being of residents, coordination with state advisory council members and ombudsmen,
increased training requirements for assisted living facility staff and administrators, specifically
relating to limited mental health facilities, residents receiving OSS, assisted living facility
administrators as representative payees, residents’ fear of speaking out, residents being hungry
and dietary issues in assisted living facilities, resident rights and strengthening and enforcing
regulations.

National Association of Mental Illness, Florida (NAMI, Florida). Judi Evans, Executive
Director, presented. Ms. Evans encouraged the workgroup to speak to Assisted Living F acility
residents and look at their quality of life. She provided information on a NAMI pilot program,
Personal Outcome Measures, funded by the Department of Children and Families. The findings
of the pilot were that assisted living facility staff who had direct contact with persons who had a
mental iliness were not educated on the iliness. They lacked empathy, communication skills, and
an understanding of the biology of the illness. There was a lack of understanding that persons
with a diagnosis were not in control of their behavior. This often results in frustration and anger.
NAMI Florida would like to see better menta! health education for Assisted Living Facilities.

Sean Cononie, Director, COSAC Homeless Shelter. Mr. Cononie’s presentation focused on
homelessness and the needs of homeless people. Some of the issues in homeless shelters
include: medication administration, the roles of the Attorney General’s Office and of Adult
Protective Services investigators, fees paid by residents, health care surrogates and power of
attorney.

Mr. Cononie suggests the following recommendations:
¢ License homeless shelters as Assisted Living Facilities,
» Develop a task force on homeless shelters and,
» Provide training on services provided in homeless shelters.

Florida Life Care Resident’s Association (FLiCRA), Charles Polk, President, Florida Life
Care Residents Association, presented. FLiCRA has over 13,000 members, living in 53
community care retirement centers throughout the state.

FLICRA suggests the following:

e Allow the provision of adequate floor plans that wilt allow an independent living spouse
to reside in a living unit with their Assisted Living Facility qualified spouse,

» Consider adding a provision to the Assisted Living Facility statute that establishes a
family/resident council similar to what is found in 5.651, F.S.,

» Provide transparency of state monitoring reports and,

» Provide transparency of financial reports of provider organizations that own or operate
the Assisted Living Facility.




The University of South Florida, Gibbons Alumni Center, Tampa, Florida, hosted the second
statewide meeting on September 23, 2011.

The following presentations and public comment were made:

Doug Adkins, Administrator, Dayspring Village provided a presentation on Frontline
Forecaster, a joint venture project to bring intuitive technologies to the frontline of care and to
use the data to help forecast future trends in assisted living facilities.

Mr. Adkins provided testimony about ALFs with limited mental health specialty licenses. He
described the cooperative agreements; the relationship between residents and staff; the use of
technology; systems of care; supervision of clinical needs; real time training; identification of
best standards/practices; competent qualified administrators; and suggested the workgroup look
at other states for a quality regulatory model.

Austin Curry, Resident. Mr. Curry testified that he places the highest value on human life and
is repelled by the horrible conditions of some assisted living facilities. He believes licenses
should be revoked for a minimum of five years and that facilities and persons responsible for
abuse and neglect should be incarcerated.

Susanne Matthiesen, Managing Director of Aging Services, Commission on Accreditation of
Rehabilitation Facilities (CARF). Ms. Matthiesen provided a presentation on CARF, an
international accreditation organization. She testified that providers that work toward
accreditation implement standards within their organizations that address quality of care and
good business practices with the goal of improving quality. Almost 800 providers are accredited
in Florida in the areas of behavioral health, assisted living, continuing care retirement
communities, home and community based services, rehabilitation and employment and
community services. CARF is willing to work with the Assisted Living Workgroup, AHCA and
all stakeholders to develop approaches that strongly prompt providers in Florida to achieve
CARF accreditation as a way to improve the field in the short term and elevate it through
performance improvement over the long term.

Henry Parra, Owner, Genesis Care Centers and founder, Assisted Living Member Association
(ALMA). Mr. Parra described AHCA as being in disarray and stated ALMA was founded to
cover the gaps in AHCA. He stated that Hispanic residents and providers of ALFs have needs
that people don’t understand. He stated there is a disconnect between providers and further
described difficulties he has as a provider working with hospitals that are discharging residents
back to the ALF. Mr. Parra appreciates that the next AL Workgroup meeting will be in
Miami/Dade. He believes ALFs have been tarnished by the Miami Herald and all providers are
not like what was described in the articles.

Lyn Dos Santos, previous volunteer, Long Term Care Ombudsman Council. Ms. Dos Santos
testified that conditions in ALFs are deplorable and that the frequency of inspections should be
increased. She urged the workgroup to read the Administration on Aging’s compliance review
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of the State of Florida Long-Term Care Ombudsman Program. She believes the ombudsmen
should be autonomous and that ombudsmen are afraid to do their jobs.

Brian Lee, former Ombudsman and current director of Families for Better Care. Mr. Lee
testified that the Miami Herald did a comprehensive investigation of ALFs and that there are
many good, decent facilities but regulators have looked the other way. He believes that bad
providers have soiled the good providers and that there needs to be increased scrutiny ofa
broken industry. He rejects the notion of an abbreviated survey and questioned the criteria used
for determining which facilities are eligible. Mr. Lee testified that sanctions need to be paid
within 30 days. He encouraged DOEA to finalize the rule regarding the Ombudsman assessment
and recommends there be an assisted living facility guide.

Gloria Smith, Florida Gulf Coast Chapter of the Alzheimer’s Association. Ms. Smith provided
testimony about Alzheimer’s disease and the impact on residents in ALFs. She stated that one in
ten people develop Alzheimer’s disease and that 50% of residents in ALFs. She provided
examples of residents with Alzheimer’s disease specifically with wandering, hiding and residents
not answering to their names. She stated that training can prevent and solve many problems.

Roy Gifford, former ALF resident from Tampa, currently in supported living. Mr. Gifford
testified that he has been in a number of ALFs through-out his life and he is currently 40 years
old. There were a number of issues and some facilities were good and were not. He has also
been in adult foster care. He wants his message to be that there needs to be more structured
activities and things to do in ALFs. He believes that AHCA should check out facilities more
frequently. He lived in an ALF in Dunedin and had a positive experience and believes that there
should be a council to look over facilities more often. He is here to share his experience and
hopes with ALFs.

DPamon Thomas, Senior Regional Director, Emeritus Senior Living and VP Florida Assisted
Living Association. Mr. Thomas provided background on Emeritus Senior Living and his
personal background with aging family members, specifically his grandfather. He testified that
he believes taking care of the elderly is why all stakeholders are here today at the workgroup
meeting and he is disheartened to hear of the recent problems in ALFs. He believes better
collaboration between all agencies is necessary as well as better enforcement of the regulations.

Charlie Paulk, Florida Life Care Residents Association (FLiCRA). Mr. Paulk testified that he
is a resident of The Carpenters in Lakeland and he is president of FLICRA, a continuing care
advisory council. He stated that we need to protect seniors from providers that do not provide
good service and the average age of a resident is 85. He urged the AL, Workgroup not to make
any recommendations that would duplicate s. 651, F.S. He further stated consumer choice is
important in deciding where to live.

Krone Weidler, President, Florida Assisted Living Association (FALA) and owner, Royal Sun
Park. Ms. Weidler testified that FALA is committed to cooperate. She stated that ALFs are in
higher demand than in the past which has resulted in greater scrutiny and that the Miami Herald
focused on atrocities and cases of abuse and neglect are unacceptable. She referenced the 84,
000 residents in ALFs and the media focused on less than % of 1% of all facilities. Ms. Weidler

taen ——— ———— - e — _,




testified that the media coverage is unjust and offensive and that FALA has aggressively sought
mechanisms to advocate for residents. She believes FALA has been misrepresented and
referenced the medical review team legislation. She testified that Ombudsman think they are
surveyors and regulators and she supports ombudsman as resident advocates. FALA does not
support facilities that don’t offer high quality of care.

Judith Turnbaugh, advocate. Ms. Turnbaugh testified from three perspectives; as a family
member, advocate and provider of services. She has a brother with schizophrenia and additional
family members with mental illness. She is a two term president of NAMI Pinellas County and
has a passion for people who cannot represent themselves. She described ALFs as homes for
individuals with mental and physical disabilities and that these individuals need a safe, clean
home whether they are small ALFs or very elegant senior living facilities. Some residents
require more care than others and many ALFs provide excellent care. Threatening residents not
to speak up victimizes residents. It is difficult for small ALFs to stay in business and constant
education is needed. Staff turnover is high. She recommends that the Ombudsman and Local
Advocacy Council be cross trained to do regular inspections. She stated that NAMI could
provide training to staff members at the ALFs.

Rose Delaney, advocate. Ms. Delany began her testimony by stating that she is passionate
about advocating for individuals with mental illness and feels like pounding her fists. She has
lived with her mental illness her adult life and believes she had it since early childhood. She has
heard some hurtful remarks about individuals with mental illness and believes they are thought
of as cast offs. Ms. Delaney believes there should be a consumer representative on the
workgroup and she asked workgroup members if any of them had every had a psychological
breakdown, attempted suicide, been arrested, baker acted, homeless or have lost custody of their
children because of a mental illness. She stated people with mental illness are human beings and
need to be treated equally.

Alvin Dozier, former ALF resident. Mr. Dozier testified that he lived in ALFs all his life and in
2006 was in an ALF in Tampa. He got into an argument with one of the staff and was stabbed in
the head with a pen and was Baker Acted. He testified that the facility stated the argument was
his fault. He left the facility due to health reasons and is currently living independently and
enjoys his freedom.

Jose Dunasso. Mr. Dunasso has lived in retirement homes and has found some conditions to be
appalling. He testified that he could not place loved ones there and believes that AHCA fails to
enforce regulations. He provided information about an administrator he believed ruled with an
iron hand. He stated that the well-being of residents is his priority and advocates for more
funding for the nursing home diversion and frail elder programs. He believes that a limited
mental health waiver should be created.

Rose Delaney, advocate. Ms. Delany began her testimony by stating that she is passionate
about advocating for individuals with mental illness and feels like pounding her fists. She has
lived with her mental illness her adult life and believes she had it since early childhood. She has
heard some hurtful remarks about individuals with mental illness and believes they are thought
of as cast offs. Ms. Delaney believes there should be a consumer representative on the
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workgroup and she asked workgroup members if any of them had every had a psychological
breakdown, attempted suicide, been arrested, baker acted, homeless or have lost custody of their
children because of a mental illness. She stated people with mental illness are human beings and
need to be treated equally.

Alvin Dozier, former ALF resident. Mr. Dozier testified that he lived in ALFs all his life and in
2006 was in an ALF in Tampa. He got into an argument with one of the staff and was stabbed in
the head with a pen and was Baker Acted. He testified that the facility stated the argument was
his fault. He left the facility due to health reasons and is currently living independently and
enjoys his freedom.

Jose Dunasso. Mr. Dunasso has lived in retirement homes and has found some conditions to be
appalling. He testified that he could not place loved ones there and believes that AHCA fails to
enforce regulations. He provided information about an administrator he believed ruled with an
iron hand. He stated that the well-being of residents is his priority and advocates for more
funding for the nursing home diversion and frail elder programs. He believes that a limited
mental health waiver should be created.

Richard Durestein, professional guardian. Mr. Durstein has 60 wards and he provides
independent oversight. He expressed the need for the local advocacy council to coordinate with
a statewide council. He believes that ALFs were shut down because of his work as a
professional guardian. He described ALFs with roaches throughout and testified that
ombudsmen are the answer, He recommends having an ombudsmen council specific to mental
health.

Ben Caretenuto. Mr. Caretenuto represents 53 facilities in Florida. He recommends better
training and specifically Alzheimer’s disease training. He testified that monetary damage is not
the answer and that there have been massive cuts to the nursing home industry. He stated it is
easy to point fingers unless someone has been where he has worked. He believes in taking care
of people.

Anna Small, Assistant General Counsel, Regulatory Care, LaVie Care Center. Ms. Small
commented on AHCA’s administrative process and she believes the process is fair and that there
is a check and balance in the system, She stated all providers that are regulated have the right to
challenge any action AHCA takes. She is concerned that we may see the Agency’s discretion
taken away.

William Teague, former Ombudsman. Mr. Teague believes the vast majority of facilities are
helping residents and a minority of facilities has demaged the image of ALFs. He focused on the
following issues: lack of training; ALFs having residents that should be in a nursing home and
problems with medication administration. He testified that limited mental health residents would
historically be in a state hospital.

Sandra Hall. Ms. Hall testified that she owns two ALFs in the Florida Panhandle. She
referenced current administrator requirements of being 21 years of age and believes that work
experience should be able to substitute. She spoke of Ombudsmen needing to talk to residents
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instead of reviewing paperwork and believes the cost of care in an ALF should be higher. She
testified that residents pay approximately $9 a day and $1000 per month is the poverty level.

She has had residents since 1999 and many have mental health problems. She currently has 75
residents and stated she cannot group everyone together as they are all different. She is currently
awaiting approval from AHCA for additional beds.

Susan Lang, advocate. Ms. Lang is working on a system of care and has a mental illness. She
has training and expertise in helping mental health residents and believes being a provider is
more than being able to just pass a test and that life experience is needed.

Dr. Kathryn Hyer, Director of the Florida Policy Exchange Center on Aging, University of
South Florida (USF). Dr. Hyer made a presentation on the University of South Florida’s role in
long term care and aging studies. She distributed a packet containing abstracts of different
studies and policy briefs and stated that USF has the oldest program in the state for long term
care administration. The program has been training nursing home administrators since 1983.

Dr. Hyer recommended expanding the jurisdiction and membership of the Board of Nursing
Home Administrators to include establishing and enforcing new standards for Assisted Living
Facilities.

She described various studies including:
o The type of individuals in nursing homes and,
o The mental health needs of residents, numbers and risk factors for unnecessary
hospitalizations in ALFs and nursing homes as well as services needed.

She stated the needs of individuals in ALFs are greater than the number of staff hours required.
Dr. Hyer urged the committee to provide consumers with information about making informed
choices and to develop a web-site similar to the federal nursing home compare website. She also
recommended that during the inspections AHCA collect information that helps consumers such
as: name, age, payment source and diagnosis or information on ADL needs. Further, Dr. Hyer
stated that Florida needs a minimum standard of ALF care and enough information routinely
reported that consumers can use to make the market for assisted living work. She asked that the
workgroup create better information, improve the inspections, consider increasing staffing levels,
and improve staff training and make administrators more professional.

Douglas Coffee, owner Dunedin ALF/LMH. This facility was previously Rosalie Manor, a
limited mental health facility. He testified that providing services to elders and individuals with
mental health problems is like comparing apples to oranges. He stated that more focus needs to
be on education and support for limited mental health. Mr. Coffee testified that he has received
good support from AHCA.

Mr. Valdez, State Fire Marshal’s Office, Regional Supervisor, SW Region. The local fire
marshal testified that the current standards follow the 1994 code and 69A-40, Florida
Administrative Code.




Brad Lamb, ALF resident. Mr. Lamb testified that he has been attending mental health
programs for 16 years and he receives treatment for a bi-polar disorder. He currently resides at
Castle Court ALF and has been “stuck” there for years. He stated that he would like to get
involved with classes at USF and attend work programs.

Benjamin Voss, resident, Shady Oaks ALF. Mr. Voss has lived at Shady Oaks ALF for 3 years
and stated he is satisfied he has had a hard time adjusting. He heard of a case in Plant City where
a developmentally disabled person stepped in a pile of ants and they “came down” on him.

Terrence Dixon, ALF resident. Mr. Dixon has resided at Castle Court ALF for 8 years and he is
satisfied with it. He would like to receive all of his personal needs allowance at one time so that
he can purchase items such as soap, towels and rags.

Rosie Adams, ALF resident. Ms. Adams lives at Shady Oaks ALF and has been out of the
hospital for 10 years and is proud of it. Her husband died a few years ago and they provided her
a place to stay. She has seizures but helps the staff out when they need it. She spends a lot of
time in her room alone.

Deon Crouch, resident. Ms. Crouch lives at Jeannette Boston ALF in Tampa and testified that
she had a horrible experience this moming. Ms. Crouch receives medications that every four
hours as needed. She took her 6:00 am medications and asked the med tech for them at 10:00
and the response was that she did not need it. The med tech looked in the med book and told Ms.
Crouch to do it herself and threw the med card at her.

She testified that she called DCF and stated the woman that answered the phone did not take her
seriously and did not take the report. She then called AHCA to file the report and to report that
the facility does not have a resident phone, only a business phone. She told the staff she was
talking with a state agency and the staff member unplugged the phone. Ms. Crouch came from
an ALF in Plant City where she was given a 45 day discharge notice. She has been out of one of
her medications for 5 days and staff at the ALF failed to notice. Her diagnosis is major
depression.

Molly McKinstry, Deputy Secretary, Health Quality Assurance. Ms. McKinstry provided a
presentation on AHCA’s ALF regulatory and licensure process. She described the state and
jocal government responsibilities and introduced other state agency representatives:

Susan Rice, DOEA, Robert Anderson, DCF, Betty Zahcam, AG’s Office, Tom Rice, APD and,
Polly Weaver, AHCA.

The presentation included information about:
Assisted Living Growth,

AHCA Inspections,

Regulatory Oversight Revisions,

The revised Assisted Living Survey,

The Abbreviated Survey,

Regulatory Violations and Deficiencies
Regulatory Sanctions




Consumer Information and Outreach and,
Qutreach Activities.

Ms. McKinstry also made a Medicaid presentation for Darcy Abbott who was not in attendance.
The presentation included information about Medicaid Reimbursements in Assisted Living
Facilities, specifically:

Assistive Care Services,
The Assisted Living Waiver and,
The Nursing Home Diversion Waiver.

Robert Anderson, Deputy Secretary, Department of Children and Families, Adult Protective
Services. Mr. Anderson provided a high level presentation of the adult protective services law,
s. 415, F.S. and the APS system and how it interfaces with AHCA and ALFs.

David Sofferin, Deputy Secretary, Department of Children and Families, Substance Abuse and
Mental Health, Mr. Sofferin provided a high level overview of DCFs role in the ALF process.
He spoke of the interagency agreement between DCF and AHCA. He stated that housing for
individuals with behavioral health issues is the next initiative for the Substance Abuse and
Mental Health Program and the goal is community inclusion.

Florida International University (FIU), Miami, Florida, hosted the third AL Workgroup meeting
at the Stadium Club at Alfonso Field, November 7-8, 201 1.

Public testimony from the following individuals was heard:

Dr. Bill Lanpher, Dr. Lanpher is a resident at Shell Point ALF in Ft. Myers, Florida. Shell
Point is a Continuing Care Retirement Community and is the home of twenty-three hundred
residents. He reports that he and his wife enjoy high quality of care and he is astonished at the
findings in the newspaper articles. Shell Point ALF is a full service retirement community and
he has a right to transfer or leave at any time.

Mrs. Jean Field, Mrs. Field has lived the last one and one-half years at Shell Point ALF in Ft.
Myers, Florida. She is a Registered Nurse with a Master’s Degree and receives great care at the
ALF. Mrs. Field works in the store at Shell Point and all of her customers are satisfied. She is
“shocked” at the recent press reports. She believes the facilities providing good care should not
be tarnished by those that provide poor care.

Jerome Silverberg, Mr. Silverberg is a professional guardian and a second generation Floridian.
He believes people in Florida should be protected and that professional guardians need to be in a
number of facilities.

Pam Ford, Ms. Ford is a peer services coordinator and works with severely and persistently
mentally ill persons. She reports that private providers, not community mental health services,
are billing Medicaid for services they have not provided.
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Linda McClamma, Ms. McClamma oversees an 83 unit assisted living facility and stressed the
importance of the social model, allowing a flexible management process. She spoke of the
minimunm staffing hours per resident for direct care, nursing services coverage, increased
educational requirements for ALF administrators and the bed hold policy.

Stacy Daniels-Dattilo , RN Manager of The Arbor at Shell Point Retirement Community in
Ft. Myers, Florida, Ms. Dattilo and supports stronger educational requirements of ALF
administrators. She believes nurses should be able to work to the fullest extent of their licenses
in a standard ALF.

Jose Duasso, owner and operator, Assisted Living Retiremetn Homes I, II, 11 and Cutler Bay
Village, ALF. Mr. Duasso’s facilities total 68 beds and he has been in industry for 19 years. Mr.
Duasso has concerns about surveyors and believes he should be in partnership with AHCA. He
expressed that the Ombudsman Program was created for resident advocacy and the volunteers
should not act as surveyors. He further expressed concern with funding and the need to have
better training.

Marlene Hunter, M.S., CHCRM, ALF Trainer, Consultant and Risk Management Expert. Ms.
Hunter advocated strengthening ALF administrator training and staff in-service training,

Carol Berkowitz, Florida Association of Homes and Services for the Aging (FAHSA). FAHSA
stresses the importance of social model of care for ALFs and the establishment of residency
criteria within the law. There is concern about access to care and case management coordination
between waivers. ALF provider qualifications should be strengthened and surveyors should be
more efficient.

Conchy Bretos, Former Assistant Secretary for Aging and Adult Services. Ms. Bretos
represents Mia Senior Living Solutions, providing low income seniors public housing in assisted
living facilities. Ms. Bretos recommends centralizing all operations to one agency, giving
AHCA the power to act and revoke licenses accordingly and increasing Medicaid reimbursement
rates.

Greg Hopcroft, ALF Owner. Mr. Hopcroft advocated for small ALFs that are successful. He
believes that life experience should count toward qualifications for an ALF administrator.

Olga Golik. Ms. Golik testified that more housing options are needed for individuals with
mental illness and that ALFs are not always appropriate. People need to be offered more choices
and conditions need to be improved with provision of necessary services and increased funding,
The OSS personal needs allowance of $54 per month is not sufficient.

Scott Eller. Mr. Eller is the owner of Renaissance Manor ALF/LMH in Sarasota. He testified
that funding is low and he believes that residents are living at the federal poverty level, He
believes providers have been set up to fail and a system should be designed for quality assurance.




Don Herring, Ombudsman Program. Mr. Herring provided testimony about adult family care
homes and does not believe that model is the answer. He believes rules must be flexible and
minimal.

Berta Jaffee. Ms. Jaffee owns a six bed ALF and advocates for small ALFs that are successful.
She receives $670 per month for her residents and states it is difficult to make ends meet with
that amount of money.

Jeffery Fenster. Mr. Fenster is a private attorney who represents residents injured in ALFs. He
provided testimony that an ALF owner was fraudulent and neglectful and he believes this is a
statewide problem.

Artinais Alarcom is an ALF administrator and is very worried about the future of ALFs as they
are underfunded.

Henry Parra, owner, Genesis ALF. Mr. Parra testified about patient brokering and how
difficult it is for him to obtain residents for his six bed ALF. He stated about the black market in
South Florida of receiving residents. Mr. Parra is the founder of an organization that represents
small facilities in Miami/Dade with English as a second language. He believes the provider
industry needs to be better educated and appropriate information needs to be available for
success.

Bill Hearn, Ombudsman Program. Mr. Hearn does not agree with the new Ombudsman
assessment forms.

Brian Lee, Families for Better Care. Mr. Lee is a former Ombudsman and provided testimony
supporting a more stringent survey and inspection process for facilities.

Soul Chaprich, Century ALF. Mr. Chaprich testified that problems in ALFs are because of
lack of vision and foresight to provide a safety net.

Linda Cole. Ms. Cole is the owner of a six bed facility in Central Florida. She testified that
ALF owners are under tremendous pressure and have a responsibility to run facilities well. She
spoke of the difficulty facilities have keeping residents and she is aware that some companies
charge up to $2,000 to place residents. Her facility is CARF certified.

Amerillis Isque, owner of a small 6 bed facility in Miami/Dade. She has difficulty with family
members who refuse to pay for her residents.

Ms. Montero. Ms. Montero provided testimony in support of the former owner of Grand Court
Village, Mr. Arturo Godinez.

Judy Rosenbaum. Ms. Rosenbaum is a retired AHCA employee and became an ombudsman.
She saw gross negligence in ALFs when she was a volunteer.
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Axel Mercado. Mr. Mercado is a physician assistant, wound clinician. He provided testimony
in support of ALFs accepting residents with stage 111 or IV pressure ulcers.

Adine Kaufman. Mr. Kaufman is the administrator of Anchin Pavilion in Sarasota. Anchin
Pavilion has an excellent reputation and is always full. He does not believe there should be an
appeal process for discharges and the notice of relocation should be 30 days.

Ralph Garecia. Mr. Garcia owns a six bed ALF and disputed earlier testimony that ALFs are not
required to have liability insurance. Liability insurance is required for licensure.
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PHASE 2 ISSUES

Consumer Information

1.

Develop, in an electronic format, a consumer ALF guide similar to the nursing home guide, and
considering inclusion of an ALF rating system and an ALF watch list. These documents will
assist people by providing important facts such as deficiencies found at inspection, the number of
beds, the languages spoken, inspection results, rates charged for a standard set of services and
whether the facility accepts Medicaid waivers.

ALF Administrator Qualifications

I

Create a workgroup of providers and stakeholders to evaluate the current educational
requirements and curriculum for certification as an administrator of an ALF, education and
training requirements for staff, continuing education requirements, and training and education
requirements for administrators and staff of specialty licensed ALFs.

2. Require administrators to have a two year mentorship under an ALF administrator with no Class
I or H violations.

3. Increase administrator requirements for an ECC facility. Allow a registered nurse license to
satisfy the requirement.

4. Create ALF administrator licensure with a Department of Health board to track and monitor
discipline and core training. No exceptions for small facilities.

5. If there are increased requirements for ALF Administrators, consider accepting licensure as a
nursing home administrator or a registered nurse to satisfy requirements.

6. Prohibit facility administrators from owning or serving as administrator of any facility if an
action to revoke or deny a license is upheld at a facility where they were previously employed.

Licensure

1. Seek legislative changes to s. 429, F.S. that are resident-care focused (Alzheimer’s secured units,
safekeeping of residents funds) and ensure that regulations are appropriately and consistently
enforced (keep violations in s. 429, F.Ss) yet streamlined where appropriate (advertising — use of
“ALF”, combined adverse incidents reporting).

2. Revise regulations to be appropriate for specific persons served in an ALF including persons
with serious mental illness and those serving geriatric or medical needs.

3. The ALF licensure and regulatory provisions be placed back into Part1 of s. 429, F.S.

4. Examine the current array of ALF specialty licenses and determine if they are still needed or

should be modified.




5.

Evaluate expectations for quality of life and care in an ALF. Focus cannot be limited to physical
health and safety — it must extend to other quality of life factors, including staff who are kind and
focused on the individual wants / needs of each resident. Consider questions raised during public
testimony “Would I want to live in this facility?” or “Would I place my mother in this facility?”
No Jower expectation should exist for other individuals.

Resident Admission

i

Hold state and local hospitals accountable for discharge planning that matches individual needs
and desires to an appropriate and available setting that best integrates individuals into the
community. Modify Chapter 395, F.S., to require hospital document consideration of an
individual’s choices in discharge placements. Address hospitals that do not consider the
individual’s preferences and community integration in discharge planning.

Adopt an ALF pre-admission screening process implemented by an independent body (a
simplified and expedited version of PASRR). This “single point of contact” would permit choice
counseling and referral to an ALF most appropriate to align with the individual resident needs.

Resident Discharge

1.
2.

Enact legislation that provides ALF residents a formal appeal process for disputed discharge.

Afford ALF residents discharge protection that mandates specific reasons for relocation,
provides ample notice to residents, and provides residents with an administrative appeal hearing

process.

Resident Safety and Rights

1.

Increase amount and quality of activities made available to ALF residents. Require ALFs to seek
out individualized activities and services independent of the facility that are chosen by each
resident and expedite participation in these activities and services. Activities must be meaningful
activities and allow residents the opportunity for productive leaming, life skills, and job
experience. This may include meaningful part-time work or volunteer activities, depending on
the preferences of the resident. Some structured and meaningful activities ¢can be provided in the
ALF, but those integrated in the community with non-disabled persons should be encouraged.

Examine ALF staffing ratios.

Prohibit ALF related staff from serving as Representative Payees. This creditor / debtor
relationship places the resident under the control of the ALF for all aspects of their life,
preventing them from moving to another ALF or a more independent living environment.

Prohibit any binding arbitration agreement language in resident contracts. These contract clauses
limit a resident’s right to access due process whenever care disputes arise.
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Enact legislation that encourages residents and families to establish independent groups within
each ALF focused on improving conditions and care for residents without interference from
staff.

Ensure an anonymous method of regularly seeking input from ALF residents about the nature of
the care received in a facility without relying only on complaint investigations or on-site surveys.
CARF provides such a mechanism, as does the LTCOC.

Clarify in statute that the ALF administrator is responsible for ensuring that the resident receives
adequate care and services.

Enact public record exemption for AHCA complaints. Complaints filed with AHCA are not
protected from disclosure. Consider adding confidentiality to AHCA complaints equivalent to
that of the Ombudsman.

ALF Information and Reporting

1.

If ALFs are required to report to the Agency occupancy rates and resident acuity, they need to
have an online reporting system that requires no more than 30 minutes per quarter for data entry.
ALFs will also need to be able to pull up congregate occupancy rates and resident acuity
compilation data for their area in order to compare their facility demographics to the average.

Require AHCA to investigate the types of technology currently available for cost effective
methods of collecting, reporting, and analyzing client information and allow facilities to select
the type of technology most appropriate to each individual facility. Easy to use swipe / scan
handheld devices may be available. The fiscal impact of equipment, software, training, and staff
time must be considered.

Require all ALF staff to collect and identify client information that would indicate a change of
condition and notify the resident’s case manager to enable early intervention and prevent
escalation of symptoms that might result in a transfer, discharge, Baker Act, police involvement,
injury to staff or resident, or other adverse event. Electronic collection and sharing of this
information will improve timely response.

Require AHCA to examine the “Dashboard” technology used by DCF in measuring the
outcomes of Community Based Care agencies serving dependent children. Some aspects of this
oversight should be applicable to long-term care settings.

Use a document vault where all critical documents can be stored related to an individual resident.
This prevents the loss of such documents, increases access to them by authorized persons to
prevent duplication of effort, and reduces costs. Protection of such documents and criminal
sanctions for misuse needs to be considered to prevent fraud by unauthorized persons or for
unauthorized purposes.

Enforcement




Utilize existing regulations to evict unethical or incompetent providers from the system,
Recognize that most ALF residents are currently being well taken care of under the current
regulatory environment. Do not undermine a social model of care that works.

Maintain current law that fines will only be imposed for low-level citations if uncorrected, to
focus penalties on poor performers without adverse impact on competent providers.

Evaluate the ALF enforcement process beyond a punitive approach. Although the punitive
approach is necessary for chronically poor performing facilities, it is not he best way to elevate
quality across the ALF community. Examine the Wisconsin model for ALF regulation which is
similar to the AHCA abbreviated survey with the addition of a consultative/collaborative
regulatory model.

Give AHCA more power if necessary to place sanctions, fines, moratoriums, as well as deny,
revoke or suspend licenses for poorly performing facilities. Fines for non-compliance should be
increased and immediately paid. Such sanctions would be subject to due process through existing
appeal processes. Agency discretion on sanctions should be discouraged or eliminated as such
discretion creates the appearance or reality of unequal application of regulatory powers.

Evaluate discretion of sanctions and determine if some should be removed, but allow some
AHCA discretion. Removing discretion more broadly may cause unintended consequences and
needs to be discussed much further.

Revocation or denial of renewal license should be mandatory for certain violations including
resident death at a facility because of intentional or negligent conduct on the part of the facility.
Consider the degree of culpability.

Allow the monies from administrative fines to be used in the facility to correct the deficiency
allowing the facility to enhance the standard of resident care.

Funding

1.

Evaluate the actual cost of the current regulatory program and any proposed changes and
determine full costs of any law changes before raising fees.

Provide AHCA the necessary resources to apply the statutory and regulatory measures necessary
to protect vulnerable persons. These include political support by the Legislature through
substantive laws and financially through appropriations to hire sufficient numbers and quality of
staff in its field offices to provide the intensity and frequency of surveys and complaint
investigations necessary to protect the public.

Consider options in the Senate Committee on Health Regulation Interim Report 2012-128, to
fund required inspections including some combination of additional fees, especially higher fees
for facilities that require greater regulatory oversight.
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10.

11

12.

Require licensure fees for OSS beds. Florida law exempts facilities that designate their beds as
0SS from licensure fees. The current fee for non-OSS beds is $61 per bed in addition to the $366
standard licensure fee. Some of the facilities that receive this exemption for the majority of their
licensed beds require significant regulatory resources. There are currently 15,678 OSS beds in
Florida, so revenues generated would be $478,179 annually (15,678 x $61/bed every 2 years for
biennial licensure).

Increase the per-bed, per facility, and/or specialty licensure fees for all providers to offset
program deficits.

Assess higher fees at renewal for those facilities that required greater regulatory oversight based
on the number of complaint inspections, violations cited, follow up visits required to determine
correction of violations, and adverse sanctions such as moratoria, suspension, fines, or other
actions.

Remove the prohibition on imposing an administrative fine when a Class Il or Class 1V
violation is corrected within the time specified.

Reevaluate the assisted living fee structure as it relates to paying the cost of regulation.

Prohibit fines from going back to the Agency to offset the costs of the licensure program.

Address the 15,000 people on the waiting list when asking for additional “nursing home
diversion.”

Provide more financial support for ALF care and services including increased per diem rates and
more funded slots/beds.

Evaluate the actual cost of assisted living facility care and apply for access to federal funds
through Medicaid. Utilize the pay for performance methodology.

Resident Advocacy

1.

Increase funding for the Centers for Independent Living to expand the numbers of persons served
and recognize the Centers for Independent Living as an essential part of the ALF statute. Their
roles of information and referral, peer monitoring, independent living skills training, advocacy
and other services are ideally suited for persons who are living in ALF’s and those who wish to
live more independently.

Mental Health

1.

Require more education and experience for LMH facility administrators with a greater focus or
specialization in mental health care such as a two year degree and two years of experience or a




four year degree with coursework in a mental health related field seems reasonable. Consider a
grandfather provision for current administrators.

2. Recognize the shift of placements for persons discharged from state hospitals, now residing in
ALFs.

3. Identify the features or characteristics of a good LMH for model of programs that best meet the
needs of persons with serious mental illness and the associated behaviors.

4. Provide more case management services and advocacy for residents which could contribute more
to the resident’s quality of care and life.

5. Clarify oversight responsibilities of private case management and mental health treatment
providers as it relates to community living support plans and cooperative agreements. Not all
individuals in ALFs are served by DCF funded mental health providers, making DCF oversight
of those providers difficult.

6. Maintain the independence between mental health services and case management in assisted
living facilities. Shifting services and case management to a facility-based model instead of
resident-based may place the needs of the facility over the needs of the resident, and limits
resident choice in case managers and living arrangements.

7. Retain role of the designated mental health providers to manage mental health clinical issues and
do not shift this role of the ALF. While close working relationships between the ALF and the
mental health provider are essential, it is equally essential that no inducements or other devices
limit the choice of residents as to where or from whom they receive their mental health services.

8. Do not move the Medicaid case management program from community mental health centers to
the ALF. The Medicaid program is limited to eligible services for Medicaid clients. It requires
extensive psychiatric oversight and linkage only available within a clinical context. This is not
the “social service” program ALFs desire nor should it be facility-based and dependent on the
residence where an individual lives.

9. Do not require DCF to contract with specialized community mental health centers to provide
case management and other mental health services to residents of ALFs. This would more likely
meet the needs of the facility at the expense of the resident. Residents often move between ALFs
or to more independent settings and they need to retain the continuity of care possible through
the trusted relationship with their case manager.

10. Require DCF/Managing Entity evaluate the cooperative agreements in place to ensure that they
are sufficient to meet the mental heaith needs of LMH facility residents and that the circuit plans
are consistent with the DCF/substance abuse and mental health district plans related to case
management services, including access to consumer-operated drop-in centers, access 10 services
during evenings, weekends, and holidays, supervision of clinical needs of residents, and access
to emergency psychiatric care.
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11.

12.

13.

14.

15.

16.

Require DCF/Managing Entity review a sample of the community living support plans at each
LMH facility to ensure they represent adequate mental health supports as well as activities and
services that represent the preferences of the consumers.

Require DCF/Managing Entity verify that each mental health resident is assigned a case
management and that face-to-face contact has been documented as required by law and rule.

Require staff at the DCF {o ensure consistency of LMH facility services and increase the
monitoring responsibilities of mental resident case managers.

Amend s.400 and 429, F.S., to require that before an ALF or nursing home or its agent can
initiate an involuntary examination under the Baker Act that it must document a series of efforts
have been attemnpted to prevent this action. The statutory amendment would require DOEA,
AHCA and DCF to collaborate in the promulgation of rules defining what these efforts would be.
The Florida Health Care Association’s Quality First Credentialing Foundation has adopted a Best
Practice Tool governing “behavior management/aggression control & involuntary Baker Act
guidelines”. This Tool is incorporated in the state’s Baker Act Handbook (Appendix E-9
through E-12); it could provide the basis of such rules.

Develop a process for persons with severe and persistent mental illness whose care is subsidized
to allow that subsidy to follow that person in alternative residential settings.

Conduct a study to explore the methods of enhancing care for persons with severe and persistent
mental illness in assisted living facilities.

Multiple Regulators

i.

Form a workgroup of all agencies involved in ALF regulation and stakeholder groups to develop
a new organizational structure streamlining the regulatory process. Designate AHCA as the lead
agency for all regulatory activities in the interim.

Improve coordination between the various federal, state and local agencies with any role in long-
term care facilities oversight; especially ALFs. This includes the Agency for Health Care
Administration; the Long Term Care Ombudsman Program; local fire authorities; local health
departments; the Department of Children and Families’, Adult Protective Services and Substance
Abuse and Mental Health Programs; the Department of Elder Affairs Area Agencies on Aging;
local law enforcement; and the Attorney General’s Office.

Agency responsibilities and lines of communication, coordination, and cooperation between
agencies with oversight/regulatory responsibility for ALFs be clearly defined and formalized in
written inter-agency agreements.

Limit the role of AHCA to regulatory oversight — consultation needed by the industry and its
members can be obtained from organizations of their choice and at their own expense. AHCA
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should promulgate rules establishing quality standards in collaboration with DOEA and DCF,
and survey licensed facilities for full compliance with those laws and rules.

5. Allow AHCA to use DCF Adult Protective Services findings and pursue sanctions for repeated
verified abuse findings in a facility.

6. Authorize for AHCA to deny, revoke or suspend a license if the licensee is a named perpetrator
in a verify report of abuse, neglect, or exploitation, similar to APD licensure authority in s.
393.0673, F.S.

7. Authorize use of DCF Adult Protective Services finding and investigations in employment
matters. s. 415.107(8), F.S., states that “...information in the Central Abuse Hotline may not be
used for employment screening.” The current statutory construct allows for the verified
perpetrators of abuse, neglect, or financial exploitation to continue working with vulnerable
populations as long as none of those cases subsequently result in prosecution and conviction
(under a disqualifying criminal offense). Allowing ALFs (and other providers) to use the
information from the abuse registry to screen out such employees during the hiring process
would necessitate a change in this law. Such a legislative change would require that DCF offer
due process hearings for perpetrators prior to the closure of all abuse investigations with verified
indicators.

8. Modification of existing administrative rules should also be considered so that any licensee,
direct service provider, volunteer, or any other person working in a residential facility who is an
alleged named perpetrator in an active protective investigation of abuse, neglect, or exploitation
of a vulnerable adult under s. 415, F.S., or abuse, abandonment, or neglect of a child under part
I of 5.39, F.S., are prohibited from working directly with residents or being alone with residents
until the investigation is closed. The only exception to this prohibition would be if the alleged
perpetrator is under the constant visual supervision of other persons working in the facility who
are not also alleged named perpetrators in the same investigation. This provision would only be
applicable in situations where the licensee has been made aware of the investigation.

9. Enhance DCF Adult Protective Services electronic case management system (Florida Safe
Families' Network) to identify trends in abuse, neglect and exploitation by modifying the system
to coding investigations by resident setting (facility type). Currently, all institutional reports are
lumped under one category. The system could be modified to capture discrete types of facilities,
which would enhance our ability to look for patterns and plot frequencies.

10. Consider a document vault to allow off-site compliance review and share information between
regulatory agencies.

11. Retain multiple visitors in non-compliant facilities.
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Home and Community Based Care

i. Enable housing choices beyond ALFs including independent and supported living settings with
supports necessary to ensure success through the following:

»  Approve AHCA to implement the Money Foliows the Person (MFP) funding and
authorize the use of Medicaid-financed assistive care payments in facilities other than
ALFs.

* Allow Optional State Supplement (OSS) funding currently spent in facility settings to
follow the person into the community.

» Reinstate money cut from DCF institutional budgets and allow it to follow the person into
the community.

®  Fund the Affordable Housing Trust Fund and eliminate funds sweeps.

» Make supportive housing services available under Medicaid.

2. Create incentives for placement of disabled residents in Adult Family Homes and supported /
independent living settings that may not have the economy of scale available to larger ALFs, but
do have the ability to provide individualized attention to resident needs in a home-like setting.

3. Eliminate the waiting list for waiver programs and have open enroliment for Medicaid waiver
providers. Make assisted living funding readily available similar to how institutional care is
funded through the long-term care system (Medicaid reimbursement for nursing homes).
Expand the assisted living waiver program and focus on facilities that prove they meet
significantly higher quality of care standards.
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A Losada

From: Craig Lewis

Sent: Wednesday, September 14, 2016 4:16 PM
To: A lLosada

Subject: Fwd: ALF

Craig R. Lewis, Esq.

Vincent F. Vaccarella, P.A.

401 SE 12 Street, Suite 300

Fort Lauderdale, FL 33316
305-932-4044 (p) | 305-932-4990 (f)

LinkedIn: http://www.linkedin.com/in/craigrobertlewis

This message is intended for the use of the addressee only and may be confidential and/or covered by

the attorney/client privilege and other privileges. If the reader is not the intended recipient, notify the sender
of this message and destroy the message and any attachment(s) hereto. Any unauthorized disclosure, copying,
distribution or use of the contents of this message is strictly prohibited.

Begin forwarded message:

From: "RICK .YUNE" <ryune8@gmail.com>

Subject: Fwd: ALF

Date: September 14, 2016 at 12:38:14 PM EDT

To: Vincent Vaccarella Panthers <vincent@v-law.net>, Craig Lewis <clewis@v-law.net>

---------- Forwarded message ----------
From: Mooney, Thomas <ThomasMoonev@miamibeachfl.gov>
Date: Monday, 8 February 2016

Subject: Fwd: ALF
To: "RICK . YUNE" <ryune8(@gmail.conr>, Daniel Veitia <daniel@urbanresource.com>

Sent from my iPad

RM-1,2 or 3:
The conditional uses in the RM-1 residential multifamily, low density district are adult congregate living
facility; day care facility; nursing home; religious institutions; private and public institutions; schools;

commercial or noncommercial parking lots and garages.

Adult congregate living facility means any state licensed institution, building, residence, private home, boarding
home, home for the aged, or other place whether operated for profit or not, which undertakes through its
ownership or management to provide for a period exceeding 24 hours, one or more personal services for four or
more adults, not related to the owner or administrator by blood or marriage, who require such services. A
facility offering personal services for fewer than four adults shall be within the meaning of this definition if it

1




holds itself out to the public to be an establishment which regularly provides such services.

Hospital means an institution licensed by the State of Florida as a hospital, having facilities for in-patients,
providing medical or surgical care for humans requiring such treatment, and which may include accessory uses,
related facilities such as nursing homes, convalescent homes, home health agencies, hospice facilities and other
accessory hospital facilities as described in subsection 142-
452<https://www.municode.com/library/fl/miami_beach/codes/code_of_ordinances?nodeld=SPBLADERE_CH
142ZODIRE ARTHDIRE DIV1OHDHODI S$142-452PEUS>(2).

Institution means a use, building or organization of a public character or providing a public or semipublic
service.

Nursing home means a facility licensed by the state as a nursing home and providing long-term care of the
chronically ill, the physically disabled, and the aged who are unable to move about without the aid of another
person or device.

[Cropped-for-E-signature-MiamiBeachLogo_Green250px]
Thomas R. Mooney, AICP
Planning Director

PLANNING DEPARTMENT

1700 Convention Center Drive, Miami Beach, FL 33139

Tel: 305-673-7000 ext. 6191 / Fax: 305-673-7559 /

www.miamibeachfl. gov<blocked::http://www.miamibeachfl gov/>

We are committed to providing excelient public service and safety to all who live, work and play in our vibrant,
tropical, historic community.

It's easy being Green! Please consider our environment before printing this email.




A Losada

From: Craig Lewis

Sent: Wednesday, Sepiember 14, 2016 4:16 PM

To: A Losada

Subject: Fwd: PLANNING DIRECTOR DECISION ! NORMANDY LIVING OPERATIONAL PLAN

Craig R. Lewis, Esq.

Vincent F. Vaccarella, P.A.

401 S5E 12 Street, Suite 300

Fort Lauderdale, FL 33316
305-932-4044 (p) | 305-932-4990 (f)

LinkedIn: http://www.linkedin.com/in/craigrobertlewis

This message is intended for the use of the addressee only and may be confidential and/or covered by

the attorney/client privilege and other privileges. If the reader is not the intended recipient, notify the sender
of this message and destroy the message and any attachment(s) hereto. Any unauthorized disclosure, copying,
distribution or use of the contents of this message is strictly prohibited.

Begin forwarded message:

From: "RICK .YUNE" <ryune8@gmail.com>

Subject: PLANNING DIRECTOR DECISION !! NORMANDY LIVING OPERATIONAL PLAN
Date: September 14, 2016 at 12:48:11 PM EDT

To: Vincent Vaccarella Panthers <vincent@v-law.net>, Craig Lewis <clewis@v-law.net>

---------- Forwarded message ----------

From: Mooney, Thomas <ThomasMooney(@miamibeachfl. gov>

Date: Thursday, 21 April 2016

Subject: NORMANDY LIVING OPERATIONAL PLLAN

To: "RICK .YUNE (ryune8@email com)" <ryune8@gmail.com>

Cc: "Boutsis, Eve" <EveBoutsis@miamibeachfl. gov>, "Kallergis, Nick" <NickKallergis@miamibeachfl.gov>,
Michael Larkin <MLarkin@brzoninglaw.com:>, Justin Karr <jkarr@brzoninglaw.com>, "Belush, Michael"
<MichaelBelush(@miamibeachfl. gov>

Hi Rick

As | mentioned on the phone, | discussed with Nick Kallergis from the City Attorney’s Office. As long as any
medical procedures that would otherwise be considered hospital or medical office level are conducted off site,
based upon the proposed operational plan below, you would fall under the category of an ALF, and can file an
application for Planning Board review. As Planning Board review and approval is discretionary, we would
recommend in engaging in community cuireach as soon as possible.
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We are scheduled to meel with your legal team regarding the application next Tuesday.

Let me know if there is anything you would like to discuss further.

Tom

From: RICK .YUNE [mailto:ryune8 @gmail.com]

Sent: Tuesday, April 19, 2016 5:42 PM

To: Boutsis, Eve; Mooney, Thomas; Justin Karr Mia Lawyer; Gregory Fontela; Chris Cuomo; Mark Epley
Subject: NORMANDY LIVING OPERATIONAL PLAN

Normandy Living will be a state licensed residence providing services 24 hours per day 7 days per week, 365
days per year for a minimum of 12 residents not related to any of the owners or administrators.

Breakdown of hours of operation according to service type (e.g. meals served at which hours; recreation and
activities at these hours)

Meals will be served as follows:

Breakfast 8:00 AM — 8:30 AM
Lunch 12:00PM - 1:00 PM
Dinner 5:00 PM - 6:00 PM

Snacks and beverages will be available 24/7

Typical Daily Activities Schedule (including group and individual) will be as follows:
6:00 to 8:00 am wake-up, personal hygiene, administration, clean room

8:00 to 8:30 am breakfast

8:30 to 9:00 am morning meetings

9:15 to 10:30 am group activity

10:45 to 11:45 am workshops men} recreation women

12:00 to 1:00 pm lunch



1:15 to 2:15 pm educational programming

2:30 to 3:30 pm educational programming

3:45 to 4:45 pm men’s recreation\Women’s workshop

5:00 to 6:00 pm dinner

6:15 to 7:15 pm evening workshop

7:30 to 8:45 pm group activities/exercise options

9:00 to 11:00 pm evening individual and group residential activities

11:00 pm lights out

Groups will be available in the moming and aftemnoon on Saturday’s. Recreational activities will be scheduled
for Saturday afternoon and Sunday all day. Staff will be available Monday through Saturday. Support staff will
be scheduled 24/7 and will fead and supervise all recreational activities.

At intake each resident will meet with Staff and Director to assess Individual Resident Protocols ("IDP") set by
the off-site Medical Director. Medical director standards will comply with department of children and families
residential detox. The IDP will include support for daily living (taking medication, daily hygiene), health
consciousness, mental health and positive mind set awareness. Staff and Resident director will monitor resident
IDP progress. Check-ups and services for progress monitoring will be supported for outcome reports. Close
attention will be paid to residents’ compliance with substance abuse treatment, medical care, psychiatric care,
mental health treatment. Residential Director and staff will monitor daily medication and activity schedule.
Level of service will seek consistently to be in harmony with the surrounding residential area

Resident directors and staff will coordinate residents to desired off-site substance abuse treatment, medical
services, mental health services, and counseling services.

Transportation/Offsite programs & services

To the extent possible services will be provided on-site. Transportation to off-site services will be provided by
the program as necessary.

Residents — composition/description of residents

Residents are age 18 and over, males and females who have been assessed by qualified health care professionals
to determine if they meet criteria for admission. Individuals who are too medically compromised and/or have
been diagnosed with significant mental or health issues will be referred to Mount Sinai Hospital. Normandy
Living does not discriminate based on sex, race, color, religion, creed or sexual orientation.

Housing - Bedrooms and bathrooms

Each room is designed to house two patients with a private bath in each bedroom.. Normandy Living will foster
peer support for community based interaction. Each resident will have a single bed, desk, chair, lamp, Anwar
dresser, mirror and & secure area to lock personal belongings.

Dining & nutrition




A nutritious meal plan including three healthy, well balanced meals. These meals will be provided through an
off-site food service vendor. Fresh, healthy snacks along with beverages will be available 24 hours a day.

Security Guards: Security is staffed 24 hours a day, 7 days a week, 365 days a year. There will be a minimum
of 2 security staff at night time and 3 during the day time to assist with admissions.

Housekeeping staff: 2 per shift
Each employee will have the qualifications and credentialing as required by the scope of their service. Security
Guards will hold a Florida Security license. All staff will be trained as required by regulations and including
the following:

--Universal Precautions

--Exposure Control

--HIV

--CPR

-- First Aid

--De-escalation techniques

Deliveries/Pickups — service and loading plans:

Deliveries and significant maintenance such as carpet cleaning, etc. will be done during normal business hours.
Garbage pickup will be done daily. Recycling of all paper and plastic goods will be mandatory.

Parking policy and plan

Parking will be as designed on the proposed site plan.

Maintenance & Waste

Trash room, recycling, refuse pick up:

Garbage pickup will be done daily. Recycling of all paper and plastic goods will be mandatory.
Housecleaning and property maintenance provision:

All linens, towels, and laundry will be maintained by the facility. Rooms and building will be will be cleaned
daily.

No Loitering Policy

Once admitted residents will not be allowed to loiter outside the property. Card readers at access points: there
will be a card reader system to enter and exit facility at all access points.

Security guards: hours, location onsite:



Security is staffed 24 hours a day, 7 days a week, 365 days a year. There will be a minimum of 2 security staff
at night time and 3 during the day time to assist with admissions. Cameras will be installed around the property
and in the hall ways for monitoring. All fire safety requirements will be met as per state and local law. Access
will be through the main lobby with a receptionist. All guests will be required to sign in and show 1dentification
Guest will have to sign the HIPAA waiver and Federal Confidentiality statement.

Security guard responsibilities: secure and monitor the property; respond to calls for assistance; perform internal
patrols; supervise parking area

Security alarm system: Facility is staffed 24/7. There will be a fire alarm system installed as per regulations.

Security cameras: Cameras will be installed around the property and in the hall ways for monitoring. All fire
safety requirements will be met as per state and local law.

Compliance

Compliance with Government occupational regulations: Normandy Living and it's staff will attain the
necessary state licenses to provide any services.



Planning Commission Staff Report

Date: July 11, 2012
Case No.: 5.1265 ZTA
Type: Zone Text Amendment
. Location: . Citywide
Applicant: City of Palm Springs
To: Planning Commission
From: Craig A. Ewing, AICP, Director of Planning Services
Planner: Ken Lyon, RA, Associate Planner
PROJECT DESCRIPTION

The City Council, during a recent public hearing, directed staff to develop a draft
amendment to the Zoning Code, establishing a definition and development standards
for regulatin_g substance abuse recovery centers. Based on direction provided, a draft

scheduled.
RECOMMENDATI_ON

That the Planning Commission discusses the parameters of the proposed zone text
amendment and gives staff direction.

PRIOR ACTIONS

On May 18, 2011, the City Council held a public hearing on Case 5.1249 PDD 358 to
consider approval of “Michaels House”, a substance abuse recovery center at 1910
South Camino Real (the former “Tiki Spa Hotel"). At that hearing the council requested
staff fo review the definition and regulatory standards for substance abuse recovery

centers,




Planning Commission Staff Report July 11, 2012
Case. 5.1265 — ZTA — Substance Abuse Recovery Center Page 2 of 13

BACKGROUND

Zoning Ordinance Text Amendments (ZTA’s) may be initiated by City Council or
Pianning Commission pursuant to procedures outlined in Zoning Code Section

94.07.01. A public hearing is required.

It may be helpful for the Commission to consider the following in initiating discussion on
this ZTA:

Definitions

State Law limits on local zoning.
Problems needing to be solved.
What other cities are doing.

Definitions: Substance Abuse Recovery Center or Assisted Living Facility?

The Palm Springs zoning code does not currently provide a specific definition, {or
development or performance standards) for substance abuse recovety centers.
Historically, applications for substance abuse recovery center uses have been
evaluated and processed using the definition and development standards for “assisted
living facility” ("ALF's”). This approach has thus far provided an adequate legal and
zoning basis for regulating these businesses. The current definition for assisted living

facilities is as follows:

“Assisted living facility” means a special combination of housing,
supporiive services, personalized assistance and health care licensed and
designed (o respond to the individual needs of those who need help with
activities of daily living and instrumental activities of daily living. Supportive
services are available twenty-four (24) hours a day to meet scheduled and
unscheduled needs in a way that promotes maximum dignity and
independence for each resident and involves the residents family,
neighbors and friends, and professional caretakers.

State Law: Limits on Local Zoning.

Several years ago, the State of California legislature established policies to encourage
the development of “sufficient numbers and types” of alcoholism or drug abuse recovery
or treatment facilities “commensurate with local need™. This initiative was aimed at
persons with mental and/or physical disabilities, persons with chronic disease or illness
and the elderly. The effort was to provide a “non-institutional environment” where
individuals could be integrated into society and the community while receiving

assistance and treatment.

- The State of California Health & Safety Code Section 11834 established regulations to

' The Lanterman Developmental Disabilities Act of 1977
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encourage the establishment of such treatment centers with six (6) beds or less in
residential neighborhoods. State law requires that residential care facilities that serve
six or fewer residents be considered a residential use of property. These facilities must
be treated the same as a single-family home and the residents (clients) and operators
are considered a family for zoning purposes. Furthermore, it goes on to state "...an
alcoholism or drug abuse recovery or treatment facility which serves six or fewer
persons shall not be subject to any business taxes, local registration fees, use permit
fees, or other fees or regulations to whtch any other single-family dwellings are not

likewise subject.” Furthermore,

Thus Cities are essentially left with the ability to regulate substance abuse recovery
centers with seven beds or more and exiremely little ability to regulate such facﬂlt;es
with six beds or less.

What are the Problems that Need fo be Solved?

The overarching public policy issue seems to be how to best balance the rights of
individuals with special needs with other individuals and members of the community.
Neighbors of substance abuse recovery centers sometimes fear these facilities threaten
the safety and value of their families and property. Advocates and facility licensees
point out that care and treatment facilities have to be put in someone’s neighborhood.
They argue that neighbors’ fears are largely unfounded and they point to examples of
facilities peacefully coexisting with neighbors. They also note that studies conclude that
residential care facilities do not have a negative affect on neighborhood safety and
property values. In addition, advocates find that neighbors are often uninformed about
the facility program and residents, which leads to misconceptions and fears. In
speaking with Dennis Graham from the Palm Springs Police Department, it is reported
that there are a variety of incident calls made fo the Police Department involving clients
from the existing treatment centers and sober living homes. Dennis notes that the

number of incident calls vary widely from facility to facility.

While the City may choose to establish specific regulations and development standards
. for substance abuse recovery centers when there are greater than six (6) beds, it is
questionable whether sites with six patient beds can be regulated at all at the City level
(other than life safety, maintenance and building code related issues). It is also these
smaller facilities in single family zones that seem to generate the greatest number of
complaints from adjacent residents and businesses: notably, noise, smoking, loitering,
littering, and increased amount of vehicular traffic and parked vehicles. Some residents
have expressed concerns about the lack of :nfon'natlon about the character and/or
possible criminal backgrounds of clients and residents®.

Recently, the City has received complaints from residents in multi-family zones where
multiple recovery and treatment “centers” of six beds or less were being operated from

2 Ciients may be parolees, sex offenders, or individuals with other sorts of social challenges, however
staff Is not aware of serious crimes or other incidents occurring involving parolees, criminals or sex
offenders who may also have been residents or clients of a substance abuse recovery center.
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multiple dwelling units within a single apartment complex (this may be an issue of over-
concentration of such facilities).

Generally, the City has received few complaints from residents near the larger “CUP-
based” substance abuse recovery centers. Public comment at public hearings for
possible award of CUP’s for these uses has brought neighbors out to express concermns
about noise, clients gathering in the street, and vehicular (van) traffic, but the
management of these centers has responded to the concerns by changing procedures,
drop off points, and creating rules of conduct for clients. Clearly, when substance
abuse recovery centers are well managed, they are an asset both for the City, the
community, as well as the clients whom they serve.

Thus, most complaints (noise, smoking, loitering, littering, increased amount of
vehicular traffic and lack of knowledge about the criminal history of clients) seem to
stem from inadequate management oversight, lack of adequate communication with the
neighbors, or overconcentration of the six beds or less group homes that treat
substance abuse — the same ones that the State prohibits the City from regulating.

What other Cities are doing.
Other California cities have wrestled with the challenge of regulating and balancing the
concerns and interests of treatment centers and neighbors, especially the “six beds or

less” facilities.

» Costa Mesa, Laguna Beach and Newport Beach have developed aggressive
ordinances to regulate treatment centers (excerpts of various codes and reports
are attached).

» Cathedral City does not list substance abuse recovery centers or assisted living
facilities as permitted uses. Aside from the state mandate on facilities with six
beds or less, this use is simply prohibited in Cathedral City.

¢ Palm Desert: Handles substance abuse treatment use requests under “mental
sanitarium” or “social institution” uses and utilizes conditional use permits to
impose site-specific controls. :

» La Quinta: Allows them under the definition of “congregate care facility”.

» Riverside County: Currently working to re-write their ordinance on these uses.

- ANALYSIS:

In drafting a zone text amendment for substance abuse recovery centers, the Planning
Commission may want to consider and incorporate the following factors:

1. Definition(s) for substance abuse recovery centers.
2. Zone in which it is a permitted use.
3. Type of approval (by right, by Land Use Permit (LUP), or by Conditional Use

Permit (CUP)). '
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4. Development standards.

5. Special conditions of approval (COA's)

8. Performance and maintenance standards.

7. Licensing, inspection and enforcement actions and regulations.

8. Mechanisms for filing complaints.

Discussion and recommendations for each of the above items are outlined below.

1. Definitions.

As noted above, applications for substance abuse recovery centers are currently
evaluated as Assisted Living Facilities (“ALF’s”). To build a zoning code section on
substance abuse recovery centers, staff considered the various types of recovery
centers, or “community-based residential facilities” that are recognized by the State and
what distinguishes one from the other.

Types of community-based residential facilities. The State Department of Social
- Services recognizes several different types of residential community facilities:

1. Group Home. Generally, a term used for both large and small facilities that
provide supervision and services in a structured environment primarily for
children and youth including those in the foster care system. (This type of facility
is licensed by the Department of Social Services and does not include substance
abuse recovery centers or sober living homes.)

2. Community Care Facilities. These may be community-based residential care
facilities for the elderly or “Adult Residential Facilities”. Residents of these
facilities are typically unable to care for themselves or provide for their own daily
needs. (Licensed by the Department of Social Services and does not include
substance abuse recovery centers.) These are generally the type of facilities that
fall under the City’s present definition of “assisted living facilities”.

3. Alcohol and Drug Abuse Recovery or Treatment Facilities. Typically licensed by
the Department of Alcohol and Drug Programs (DAPD) in addition to clients who
may enroll in these facilities from the general public, the state Depariment of
Corrections uses DAPD licensed facilities to provide community-based drug
treatment and recovery services to offenders, (however all residents in these
types of facilities are not necessarily within the State Correctional system.) The
offender population in community residential facilities typically includes inmate
mothers and their young children, and homeless parclees who need multiple

services.?

3 Pursuant to State Governmental Code 1522. 01, any person required to be registered as a sex offender
under Section 290 of the Penal Code shall disclose thls fact o the licensee of a community care facility

before beoommg a client of that facility.
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4. Sober Living Homes. These facilities provide a supportive environment in which
persons with substance abuse issues can live. Residents typically are enrolled in
licensed treatment programs, however treatment programs are not typically
offered on the premises of Sober Living Homes and they are not considered
Residential Care Facilities and because they do not provide on-site treatment,
they are djfferent from substance abuse recovery centers. (These facilities are
also not required fo be licensed by the State.)

5. Community Residential Health Care Facilities. Licensed by the Department of
Health Services, these facilities provide skilled nursing care on a continuous or
intermittent basis. Residents of these types of facilities could include those with
severe physical or mental developmental disabilities, terminally ill, and the elderly
and do not include substance abuse recovery centers. (Also referred to as
‘congregate care facilities”)

Staff recommendation: In establishing the definition of a “Substance Abuse Recovery
Center, seven beds or more”, incorporate some of the criteria, (definition, etc.) that the
State uses for Alcohol and Drug Abuse Recovery or Treatment Facilities. Furthermore,
it may be useful to also establish a definition for “Community Residential Care
Factlities, six beds or less” for purposes of addressing issues related to those facilities
over which the City has limited regulatory jurisdiction.

Staff recommendation: Establish a distinct definition for “Sober Living Facilities”
which are not subject to licensing and at six beds or less, that CAN be located in single
Jamily zones. ~ The definition should note that within sober living homes treatment
programs and detoxification or recovery programs are NOT permitted in these types of
uses. (this is because these facilities are unlicensed and by State definition, may provide
accommodation, but not provide treatment. )

Here is a proposed definition for substance abuse recovery centers (from the State of
California Health and Safety Code Section 11834.02):

Any premises, place or building that provides 24-hour residential non-medical
services to adults who are recovering from problems related to alcohol, drug, or
alcohol and drug misuse or abuse, and who need alcohol, drug, or alcohol and

drug recovery treatment or detoxification services.
Here is a proposed definition for sober living homes and facilities:

Any residential premises, place, or building that allow residents to live in a drug-
Jree, alcohol-free supportive environment. Sober living homes by definition, are
not eligible to be licensed by the State and while residents may participate in
substance abuse recovery treatment services from an off-site treatment facility,
such treatment programs are NOT provided on site.
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2. Suggested Zones.

Currently, the zoning code allows ALF's (assumed greater than six patient beds) with
approval of a Conditional Use Permit (CUP) in the following zones: RGAS and 8, R-2,
R-3, R4, and R-4-VP. They are not generally permitted in single family residential
zones, mobile home parks, commercial, professional, or industrial zones. The State’s
requirement that jurisdictions treat community care facilities, substance abuse recovery
centers, sober living homes, and group homes with six (6) beds or less no differently
than a single family residential unit, effectively opens singlé family residential zones to
these uses as well.

Staff recommendation: Establish that “Substance Abuse Recovery Centers, seven or more
beds"”, are permitted with a Conditional Use Permit in the following zones: RGAS8, R-2, R-3,
R-4 and R-4-VP. . (We will work with the Tribe regarding the equivalent “zones” for the
Section 14 Specific Plan, which would presently be MR (Medium Density Residential, similar
to R-2), MBR (Medium Density Residential Buffer; similar to RGA8), and HR (High Density
Residential; similar to R-3, R-4).

Although sober living homes are different than substance abuse recovery centers, Staff
recommends that the Commission determine whether the same zones might apply in
which sober living homes may be permitted.

3. Type of Approval required.

There are three types of approvals presently used in the Zoning Code:
¢ ‘“permitted by right of zone”,
e permitted with a land use permit, (LUP), and
¢ permitted with a conditional use permit, (CUP).

“By Right” does not allow any conditions to be imposed beyond what is outlined in the
development standards for the zone (also referred o as a “ministerial action”). “LUP's”
require the application be approved in the zones in which it is permitted, but conditions
may be imposed {(also a “ministerial action”). “CUP’s are “discretionary actions”. They
allow an application to be denied based on environmental or other factors in which the
stated “CUP findings” in the zoning code (Section 94.02.00) cannot be met. As iis
name implies conditions may also be imposed upon the approval.

Staff Recommendation:

a. Permit the “seven beds or more” type of uses and facilities, subject to a CUP, in
all residential zones except R-1, in which they would be prohibited.

b. Permit the six beds or less residential care facilities (including substance abuse
recovery centers and sober living homes) in residential zones no differently than a
single family home. Note that in all residential zones except R-1, single family
residences are permitted “by right” subject to the R-1-A development standards.
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4. Development Standards

Development standards are organized in the Zoning Code by zone and are applicable
to all projects within a particular zone. Here is a typical list of factors or headings for
which development standards can be found for most zones listed in Chapter 92 of the

zoning code:

Section A. - Lot area
Section B. Lot dimensions
Section C. Density
Section D. Building height
SectionE. Yards

- Section F. Distance between buildings
Section G. Lot coverage .
Section H. Walls, Fences, Landscaping
Section|. Access
Section J. Off-street parking
Section K. Loading and trash
Section L. Signs
Section M. Other factors such as Antennas, Public Art, etc.

A brief discussion and recommendations for each development standard heading are
_provided below:

Section A, and B. Lot Area and Lot Dimensions.

Staff Recommendation: Keep lot area and lot dimensions as is for each zone, regardless of

type of use.

Section C. Density
Currently, the zoning code limits density for assisted living facilities based on average

household size in the City:

(PSZC 93.23.06 (A): The number of beds permitted in a facility shall be
defermined by multiplying the number of units permilted under the
applicable zoning/general plan standards by the average household size
for the city of Palm Springs according to the latest census figures.

Tying allowable density to the latest census figures can lead to fluctuations in allowable
density from one facility to another depending on changes in demographics in the City
over time. A possible alternative method of determining density for substance abuse
recovery centers and other types of community residential care facilities is to simply
- establish a fixed number of beds based on the density of the zone.

Staff Recommendation: Suggested maximum density for substance abuse recovery centers:
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¢ R-1 - maximum six beds. (In addition State law notes that staff members, owners
or operators of the facility may reside in the home in addition to those being
served)

RGA-6 — 6 du/ac times 2 = 12 beds/acre

RGA-§ — 8 du/ac times 2 = 16 beds/acre

R-2 — 15 du/ac times 2 = 30 beds/acre.

R-3 — 30 du/ac times 2 = 60 beds/acre

R-4 — 45 du/ac (for hotels} times 2 = 90 beds/ac

Section D. Building height:

Section k. Yards.

Section F: Distance between buildings.

Section G: Lot coverage.

Section H: Walls, Fences, Landscaping.

Section I: Access (this means access from a parcel to a public street)

Staff Recommendation: Keep these development standards as is for each zone, regardless

of type of use.

Section J: Off-street parking

Currently the zoning code has two different methods for calculating parking for assisted
living facilities as noted below. Many local operators of substance abuse recovery
centers prohibit clients from using their cars during treatment. Also, many clients come
from out of town and do not bring cars. Staff believes requiring a lower amount of off-
street parking that is presently required for assisted living facilities may be possibie
without causing adverse impacts to others in the zone.

(PSZC 93.06.00 (D)(14). Homes for the Aged, Sanitariums, Children’s
Homes, Asylums, Nursing and Convalescent Homes.  See Section
94.02.00(H)(7) (now 93.23.08}. One (1) space for each two (2) beds or one
(1) space for each one thousand (1,000) square feet of gross floor area,
whichever provided the greafer number, plus one (1) for each three (3)
employees.

(PSZC 93.23.06(B). Parking. The number of off-street parking spaces
shail be no less than the following, unless otherwise permitted by the
planning commission:
Independent Living Facilities. Three-quarter (3/4) primary space
per unit, plus one (1) designafed guest space for each five (5)
‘ units.
2. Congregate Care, Assisted Living and Board and Care
Facilities. One-half (1/2) primary space per bedroom, plus one
{1) space for each three (3) empioyees.
3. Intermediate Care and Skilled Nursing Facilities: One-quarter
(1/4) primary space per bedroom, plus one (1} space for each
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three (3) employees.

Staff Recommendation: Establish off-street parking requiremenis for substance abuse
recovery cenlers at a rate of one (1} space per every three beds plus one (1) space for each

three employees.
Section K; Loading and Trash, L; Signs, M; Antenna, Public A, etc.

Staff Recommendation: - Keep these development standards as is for each zone, regardless
of type of use.

5. Conditions of Approval.

If the Commission believes substance abuse recovery center uses should be
conditioned upon approval, the following discussion on “standard conditions for
substance abuse recovery centers” could be considered applicable to ALL substance
abuse recovery center approvals, regardless of the zone in which it is proposed, in
addition to any site-specific conditions that may be imposed by the Commission:

Overconcentration of Facilities

State law requires that new health and community care facilities — group homes, adult
residential care, and social rehabilitation facilities — be sited at least 300 feet from
another residential heaith or community care facifity. Congregate living health facilities
are to be sited at least 1,000 feet from any other facility. Residential care facilities for

the eiderly and alcoholism or drug abuse recovery or treatment facilities are excluded
from overconcentration provisions.

Staff recommendation: Distance between facilities should be be consistent with the state
limit of 300 foot limit for both "Substance Abuse Recovery Centers, seven or more
beds”, group homes, adult residential care facilities, and social rehabilitation facilities,
and 1,000 feet for congregate living health facz'liﬁes (note: for clarity, the commission
may want to include definitions for these terms “group homes”, “adult residential care
Sacilities”, and “congregate living health facilities”. The code should also identify that
pursuant to State law, distance restrictions do not apply to residential care facilities for
the elderly and “substance abuse recovery or treatment facilities, six beds or less”.

Staff recommendation: On lots in single family zones on which there are two legal
adwelling units, a maximum of one (1) commumly residential care facility, six beds or

less, is permitied

Staff recommendation: Consider adapting the Costa Mesa definition of integral uses
and integral facilities to aveid the over-concemtration of six bed or less treatment
facilities operated by the same entity in single family nelghborhoods (see "Ordinance
2008 aftached)
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Professional management is an important component to successful integration

Successful integration of substance abuse recovery centers into residential
neighborhoods is a function of good management and constant outreach and
relationship-building with neighbors and local interest groups. The Department of
Alcohol and Drug Programs (DADP) publishes a “Good Neighbor Guidelines™ manual to
establish minimum "common sense” management standards for treatment facilities

(copy attached).

Staff Recommendation. Require the inclusion of a written copy of the DADP’s latest
edition of “"Good Neighbor Guidelines” in any conditions of approval for CUP’s for
“Substance Abuse Recovery Centers, seven beds or more”. Make the Good Neighbor
Guidelines available at the Planning Counter for all others.

The Planning Commission may wish to consider incorporating some of the following
conditions of approval for all substance abuse recovery center uses:

Staff Recommendation:

For facilities of seven beds or more, carry over the current requirement from Zoning Code

Section 93.23.06 (Conditions for Specific Uses — Assisted Living Facilities), requiring annual

review of the state license (this might be a requirement that can be coupled with, and
" reviewed at the time they renew their Palm Springs Business License).

PSZX Section 93.23.06 (C). Annual Review.
The operator of the facility shall submit to the city of Palm Springs, on an
annual basis, a copy of the facility’s current state license at the time of
renewal of the annual Palm Springs business license. The city may require
review of the CUP at the time of such review fo determine continued
compliance with the conditions.

6. Performance and Maintenance Standards.

The zoning code sets performance standards for each zone, such as minimum area
requirements for usable open space and landscaping on the lot. '

Staff Recommendation: Keep these performance and maintenance standards as is for each
zone, regardless of type of use.

Other performance and maintenance standards that the Commission may wish to
consider are as follows:

Staff Recommendation: Establish performance and/or maintenance standards, (e.g. No
loitering or congregating in the public right-of-way, no evidence of second hand smoke from
cigarettes and other smoking material in the public way, or immediately adjacent parcels),
conformance with the City’s Noise Ordinance, and so on. The City’s Municipal Code
Chapter 11 “Peace, Morals, and Safety already provides ordinances on noise, public
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gathering, disorderly conduct, civil disputes, abuse language, and so on, which could also be
referenced in conditions of approval.

Staff Recommendation: Carry over the existing reference under Property Maintenance
Standards that refers to zoning code Section 93.19.00 (Property Maintenance Standards).

7. Licensing, Inspection, and Enforcement Actions

State law also requires that licensed group homes with six or fewer residents have
written neighborhood complaint procedures that include a method of immediate
response to complaints and incidents. It also requires that the licensee must be
available at a specific time each week to meet residents and learn of neighborhood

problems.

Staff Recommendation: For facilities that are licensed by the State, require thal these
neighborhood compliant procedures and practices be delineated in writing at the time of
application or annual renewal of a City Business License.

8. State Oversight and Handling of Complaints,

As noted above, there are various State agencies that provide oversight and licensing of
various types of community residential care facilities - the Department of Health
Services {(DHSS) and the Department of Alcohol and Drug Programs (DADP). These
same agencies are responsible for investigating complaints and addressing concerns of
neighbors and the community. For those facilities that have distance requirements to
limit over-concentration, the State must notify the local jurisdiction when considering
granting a license to a community residential care facility. The local government can
request that an application for licensure be denied on the basis of overconcentration.
Prior to approving a license the agency must notify the city about the new facility’s
location to allow i the opportunity to object or dispute the overconcentration

determination.

Sllfaﬁr Recommendation: For facilities that are licensed by the State and are permitted to be
licensed by the City, require that evidence of current state licensing be provided to the City
by the applicant along with their application or annual renewal of their City Business
license. :

Furthermore, it is recommended that the City provide written notice to the DHSS and DADP,
demanding written notice be sent to the City Planning Director when new license

applications are received.

- CONCLUSIONS

» State law limits the City’s ability to regulate substance abuse recovery centers
with six beds or less (and certain other types of community residential care
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facilities).

» It may be useful to distinguish facilities “six beds or iess” and “seven beds or
more” in any proposed regulatory text for purposes of differentiating which
facilities are subject to City versus State regulation.

+ Conditions of approval incorporating performance and maintenance standards
may create a mechanism for encouraging “problem” sites to improve.

e Clarifying with the State when the City has review authority on possibie new
licenses for substance abuse recovery treatment may create a means for the City
to address (file a complaint with the State) over possible overconcentration
concerns PRIOR to the issuance by the State of the license.

o Establishing regulations for substance abuse recovery centers will provide an
opportunity to define density and off-street parking requirements that are more
appropriate for this type of use.

- ENVIRONMENTAL DETERMINATION

Staff has evaluated the potential environmental impacts of the proposed Zoning
Ordinance text amendment and determined that it is Categorically Exempt under
Section 15305 — Minor Alterations in Land Use Limitations — of the Guidelines for the
implementation of the California Environmental Quality Act. The proposed amendment
does not result in any changes in land use or density.

"NOTICE
At the time the draft ordinance is presented to the Planning Commission a notice of

public hearing will be published.

:%. z

Ken Lyon, Associate Planner = é_/ . Ewing-AICP
' Dirgctor of ning Services

Aftachments:
s City Council minutes from meeting of May 18, 2011
+ References: _
¢ Caiifornia Research Bureau, “Residential Care Facilities in the
Neighborhood®, 2002.
s State of California, Department of Alcohol and Drug Program “Good
Neighbor Guidelines”, rev. 2/2000. ,
» “Select California Laws Relating fo Residential Recovery Facilities and
Group Homes.” (March, 2007, Barbara Kautz, Attomey
+ Ordinance 2008 - excerpt from Costa Mesa, regulating substance abuse
recovery uses _ - o
¢ Reference sheet from Cathedral City (no date or title)



CITY COUNCIL STAFF REPORT

DATE: April 3, 2013 PUBLIC HEARING

SUBJECT: APPEALS BY KEN SEELEY OF INTERVENTION 911 PERTAINING TO THE
USES OF THE PALM TEE HOTEL (1580 EAST PALM CANYON DRIVE; APN
508-454-007) AND THE ALEXANDER APARTMENTS (1425 VIA SOLEDAD;
508-344-001) AS SUBSTANCE ABUSE RECOVERY CENTERS/ASSISTED
LIVING FACILITIES REQUIRING A CONDITIONAL USE PERMIT

CASE: 5.1282 /5.1283 APPEAL
FROM: David H. Ready, City Manager
BY: Ken Lyon, RA, Associate Planner

Douglas Holland, City Attorney

SUMMARY

The appellant and applicant (“applicant”), Ken Seeley on behalf of Intervention 911
(*Intervention 911°), has filed appeals of decisions of the Planning Commission upholding a
determination made by the Director of Planning that the cument uses maintained by
Intervention 211 at 1590 East Palm Canyon Drive and 1425 Via Soledad are not hotel uses
but are substance abuse recovery centers/assisted living facifities that require conditional use
permits.

RECOMMENDATION:

Deny the appeals and uphold the decision of the Planning Commission.

BACKGROUND:

The two properties subject to these appeals were developed roughly fifty years ago: The
Palm Tee (1580 East Palm Canyon Drive) as a sixteen-unit hotel, and the Alexander
Apartments (1425 Via Soledad) as a five-unit apartment building. Each property is briefly
described below.

The Palm Tee Hotel

The existing 16-unit hotel at 1590 East Palm Canyon Drive was constructed in 1962. It is at
the northeast comer of Calle Rolph and East Palm Canyon Drive. For many years it was
operated as the Palm Tee Hotel,

memno. AR
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The existing two-story building is roughly 8,379 square feet in area. There are ten (10)
existing hotel rooms on the first floor which totals roughly 5,379 square feet. Two of these
are one-bedroom units with full kitchens. There are six (6) hotel rooms on the second floor,
comprising 3,136 square feet. One of the second floor rooms is configured with two
bedrooms and a common bathroom. Most of the rooms are configured with smali
kitchenettes. There are seventeen (17) bay parking spaces which take access directly off
South Calle Rolph. East Palm Canyon Drive is a major thoroughfare on the City's General
Plan Circulation Map.

Surrounding Land Uses and Existing Development

The Paim Tee is located on the south side of the city immediately adjacent to the Deepwell
neighborhood, in a fully developed area of multi-family units, small hotels and single family
homes. The table below denotes the zoning, general plan and surrounding existing land
uses.

Land Use General Plan Zoning
North | Single Family Residential | VLLDR (Very Low Density R-1-C (Single Family
Residential (4du/ac) Residential} -
South | Condominiums Tourist Resort Commercial | PD 69A
East | Hotel / Apartments Tourist Resort Commercial | R-2/R-3
West | Hotel / Apartments Tourist Resort Commercial | R-2/R-3

-

P

ERIAL PHOTO SHOWING PALM CANYON DRIVE
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The site of the Palm Tee Hotel is approximately 103 feet in width and 201 feet in depth. For
purposes of zoning analysis, the East Palm Canyon Drive frontage is considered the front of
the lot and the ot is considered a reverse comer lot (meaning it is a comner lot, the side line of
which is substantially a continuation of the front lot lines of the lots to its rear). The parcel
has split zoning: the southem half of the parcel is in the R-3 zone and the northern haff is in
the R-2 zone. It also lies within the Resort Combining Zone. For purposes of density
analysis, it is noted that the two-story portion of the building lies roughly in the R-3 zone and
the one-story portion lies generally in the R-2 zone.

In its onglnal CUP appllcatlon ‘the applicant proposed an occupancy at the Palm Tee of

thirty-two (32) patlent beds and four (4) staff persons at any time, one of whom would be the
resident manager. -~ The applicant proposed on-site therapy and treatment for the
clients/guests |nc¥ud|ng on-site individual and group counsellng, life skilis classes, twelve-step

meetings, nursing or doctor-assisted medication management and medical services. in -

addition, the applicant requested the ability to host events that would be open to the
community (both the Alcoholics Anonymous community and the greater neighborhood
community). -

This facility is currently being operated without planning approval, business licenses, or any
other permits.

Alexander Apartments
The existing five unit apartment building at 1425 Via Soledad was constructed in 1957. itis at

the southwest corner of Sonora Road and Via Soledad. For many years it was operated as
the Alexander Inn, a vacation rental. The existing building is roughly 4,895 square feet in
area. There are eight (8) bay parking spaces which take access directly off Sonora Road.
This segment of Sonora Road is a two-lane local collector street on the City's General Plan
Circulation Map.

Surrounding Land Uses and Existing Development

The Alexander Apartments are located on the south side of the city, in a fully developed area
of multi-family units, small hotels and single family homes. The table below denotes the
zoning, general plan and surrounding existing land uses.

Land Use General Plan Zoning

North | Single Family Residential | VLDR (Very Low Density R-1-C (Single Family
Residential (4du/ac) Residential)

South | Hotel / Apartments Tourist Resort Commercial | R-2 (Multi-Family

Residential)

East | Single Family Residential | VLDR (Very Low Density R-1-C
Residential: 4du/ac)

West | Hotel / Apariments Tourist Resort Commercial | R-2
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The site is approximately 105.6 feet in width and 136 feet in depth. For purposes of zoning
analysis the Sonora frontage is considered the front of the lot.

The applicant’'s CUP application proposed to change the use from an apartment buifding to a
substance abuse recovery center for persons recovering from alcoholism, drug abuse and
other addictions. The current facility is comprised of four, two-bedroom apartments and one,
three-bedroom apartment.

The applicant proposed an occupancy of seventeen (17) patient beds and two (2) persons
occupying the resident managers unit. The applicant proposed on-site treatment for the
clients/guests including on-site individual and group counseling, life skills classes, twelve-step
meetings, nursing or doctor-assisted medication management and medical services. In
addition the applicant requested the ability to host events that would be open to the
community (both the Alcoholics Anonymous community and the greater neighborhood
community).

The applicant initiated the current non-pemitted use at the Alexander Apartment under an
office use business license, not as a sober living facility or substance abuse recovery center.

04



City Council Staff Report _ April 3, 2013
5.1282 / 5.1283 CUP Appeai of a Decision of the Planning Commission Page 5 of 16

LAND USE OVERVIEW

The R-2 zone is "intended to provide for the development of medium-density muitiple-family
residential.” The R-3 zone “is intended to provide for the development of high density
apartments, hotels and similar permanent and resort housing and certain limited commerciai
uses directly related to the housing facilities." The General Plan land use designation for
both properties is Tourist Resort Commercial, which provides that the primary use should be
that of hotel and tourist-related uses. Residential uses are to be a second use ancillary to the
hotel uses.

RELATED PRIOR ACTIONS:

On April 12, 2012, the Department of Building and Safety/Code Enforcement notified the
appiicant in writing that a conditional use permit (CUP) is required for the two facilities. The
applicant was also advised that the facility at 1590 East Palm Canyon Drive was operating
without pemmits, appropriate business licenses, or planning approvals.

On May 3, 2012, the City served the applicant a Courtesy Notice via certified mail notifying
them that it was in violation of the City's Municipal Code by operating substance abuse
recovery centers / assisted living facilities without approval of a Conditional Use Permit at the
subject sites.

On June 25, 2012, the applicant submitted CUP applications for both properties requesting
approval to operate them as substance abuse recovery centers / assisted living facilities.

On September 26, 2012, the City received correspondence from the applicant's attomey
notifying the City that the applicant was withdrawing its CUP appilications and asserting that
the two properties were being operated as hotels, not substance abuse recovery centers /
assisted living facilities.

On November 1, 2012, the Director of Planning Services sent correspondence to the
applicant, advising it that upon review of the uses, its marketing literature, and intemet
presence, the Director had determined that the uses are not hotels, but rather substance
abuse recovery centers / assisted living facilities which require the approval of Conditional
Use Pemmits from the Planning Commission in order to continue to operate.

On November 15, 2012, the applicant submitted an appeal of the Director’s decision to the
Pianning Commission. '

On February 13, 2013, the Planning Commission considered an appeal by Ken Seeley of
Intervention 811 requesting to overturn the decision of the Planning Director. The Planning
Commission voted 6-0-1 to uphold the determination of the Planning Director. In making it's
decisions, the Planning Commission found:

a. Each of the properties is being operated as an assisted living facility;

b. Sober living is the same or substantially the same, categorically and
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functionalty, as assisted living under the Palm Springs Zoning Code;

c. Such arrangement and the peer-supported environment does not qualify as a
“family” for purposes of “Dwelling Unit” or “Rental Unit™;

d. Different parking requirements apply because of multipte contracts for
occupancy and semi-private rooms;

e. Sober living facilities, and the facilities as used on the sites, require a
Conditional Use Permit; and

f. Intervention 911 must cease operations or file applications for Conditional Use

Permit or Planned Development District,

On February 21, 2013, the applicant submitted an appeal to the City Council of the Planning
Commission's action to uphold the determination of the Planning Director.

OVERVIEW OF APPEAL AND STAFF RESPONSE

Staff reviewed the applicant's letter of February 21, 2013, appealing the Planning
Commissions’ decision and its letter dated November 15, 2013, appealing the Planning
Director's determination and the reasons for the appeal.

It is difficult to address Intervention 911's position because i is ever-changing and a moving
target. Intervention 911 initially stated its proposed use of the properties was as hotels; it
now claims in its appeal that the uses are multi-family uses. Intervention 911 claims the use
is not assisted living under the City's Zoning Code, yet the CUP application initially submitted
by Intervention 911 and now withdrawn, proposed "onsite therapy, Life Skills classes, 12-step
meetings, nursing or doctor assisted medication management and services that would be
found at a drug and alcohol treatment center.” Notwithstanding this assertion in its CUP
application, intervention 911 now contends it does not provide assisted living services and
further that the City's classification of the use as an alcohol or drug abuse recovery facility is
not just "erroneous", but "illegal stereotyping on the basis of disability." Nevertheless,
Intervention 911's own description of the services it provides and its statement that it will
provide services "that would be found at a drug and alcohol treatment center” fits precisely
within the City Zoning Code’s definition of assisted living facility. It also appears that some of
the services that are being proposed may even require state licensing, which Intervention 911
states it does not possess. It is unclear how Intervention 911 can accuse the City of "illegal
stereotyping,” when the Planning Director and the Planning Commission analysis is based on
quotes from Intervention 911's own CUP application and advertising.

The applicant’s reasons for its appeals are listed below followed by staff's response.
1. “The determinations are not supported factually or legally...”

The Planning Director's determinations which were upheld by the Pianning Commission were
based on many factors, including the applicant's conditional use permit application, marketing
brochures, information on the applicant's website, and meetings with the applicant at the time
it received its Building Department / Code Compliance Courtesy Notice. The applicant's
marketing materials describe a faciiity for customers to seek treatment from substance
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abuse, and to leam various life skills to aid in re-entering the workplace, among other things.
(Copies of the CUP application, marketing material and website information are attached.)
Staff believes the determination was supported by review of facts, and the legal authority of
the Pianning Director to make such determinations is established in the City's Zoning Code.

2. The determinations "violate state and federal fair housing laws and the Cily's
Generai Plan...”

The applicant has not provided information to support the above assertion, and therefore it is
unclear how the Director’'s determination violates these laws. The City permits assisted living
facilities in many zones subject to a conditional use permit. Furthermore, pursuant tc the
Palm Springs Zoning Code (PSZC) Section 92.03.01 and 92.04.01(Uses Permitted in the R-2
and R-3 zones) the City also allows hotels with less than 10% of the rooms having cooking
facilities to be permitted “by right” in the R-2 and R-3 zones. Furthermore, hotels in which
more than 10% of the rooms contain kitchens (which is the case for both of these properties)
are permitted in both zones subject to a CUP. Thus a CUP is required regardless whether
the sites are operated as Hotels or some form of Assisted Living Facilities. It is not clear
where any fair housing laws have been violated.

No reference to any specific General Plan policy that the applicant believes had been violated
was offered. Staff notes that the General Plan land use designation for both parcels is
Tourist Resort Commercial. This land use designation notes that the primary use should be
that of hotel and tourist-related uses. Residential uses are to be a secondary use ancillary to
the hotel uses. Both hotels with more than 10% of the rooms containing kifchens and
assisted living facilities are conditionally permitted in the R-2 and R-3 zones, thus it is not
clear how the Director's determination that the use at the two sites are assisted living facilities
- not hotels — violates any fair housing laws.

3. The determinations “are discriminatory and based on bad social policy...”

The Planning Commission upheld the Planning Director's determination that based upon
review of all the information available at the time, the proposed use was noi a hotel, but
rather a substance abuse recovery center / assisted living facility. These facilities are
permitted in many multiple family residential zones throughout the City of Palm Springs
subject to a CUP. Sober living facilities are not defined in the PSZC nor are they listed as a
permitted use in any zone in Palm Springs. The State of California regulations protect the
establishment of sober living facilities of six beds or less in residential zones and encourages
cities and counties to pemnit operators to establish such facilities as a means of integrating
this population back into the community at large. Neither of the subject properties fall under
the regulatory guidelines of the State for sober living facilities of six beds or less: the Palm
Tee facility is proposed to have 32 patient beds and the Alexander is proposed to have 17
patient beds. Staff believes the applicant has not provided information to support the
assertion of “discrimination” or “bad social policy”.

4. The determinations ‘are based on misunderstandings, assumplions and
specuiation...”
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The applicant does not identify or explain where or how it believes “misunderstandings,
assumptions or speculation” has occurred. The Director's determination which was upheld
by the Planning Commission is based on written material provided by the applicant both in its
original CUP applications and its promotional material, as well as the definitions for hotels
and assisted living facilities in the Palm Springs Zoning Code. Additional information that
was the basis of the Director's determination is described in the Exhibit attached to this staff
report.

5. The determinations “are made pursuant to inapplicable provisions of the City's
Zoning Code.”

The Director identified PSZC Section 91.00.08(B) “Conflicting or Ambiguous Provisions” as
the provision for the review and identification of the proposed use. This section states that
“where there may be conflicting or ambiguous provisions within this zoning code, the director
of planning and building, or his authorized representative, shall determine the applicability of
such provisions.” The applicant has asserted that its proposed uses of the two sites are
“hotels.” The Director, however, determined that the proposed uses of the facilities were
most similar to “assisted living facilities” as that use is defined in the Code. Based in large
measure on the material presented by the applicant, the Director has determined the
proposed uses to be substance abuse recovery centers, which are classified in Palm Springs
as “assisted living facilities.” The Planning Commission upheld the Directors determination
as an appropriate application of the Zoning Code. Staff believes this is an appropriate
application of the relevant provisions of the Zoning Code. The applicant has not explained or
described why this is an “inapplicable provision™ except that it disagrees with the outcome.

6. "No ‘assisted living’ services are occurring on site.”

The examples noted above as well as the description of the proposed use in the CUP
application suggest that “assisted living” services are indeed provided on the sites. From its
CUP application, the applicant states, “We would like the CUP application to allow for and
include the following: Onsite therapy (individual and group), Life Skills classes, 12-step
meetings, nursing or doctor assisted medication management and services that would be
found at a drug and alcohol treatment center”. From these statements, the Planning
Commission upheld the Director's determination that assisted living services are indeed
being offered, thus the facilities are not being operated as “hotels”.

7. “The financial burden upon the applicant if deemed “assisted living” is in excess
of $200,000, far out of line in light of the preferred public policy in favor of sober
fiving and affordabfe housing.”

Analysis of the “financial burden” or conducting due diligence of the viability of a “business
model” or of adapting any site to a particular proposed use, is solely the responsibility of
applicants and business owners. “Financial viability” is not a finding or requirement of
approval, or a factor used in determining whether a proposed use is permitted use in a
particular zone, Financial burden was also not a factor that the Director used in making the

08



City Council Staff Report April 3, 2013
5.1282 / 5.1283 CUP Appeal of a Decision of the Pianning Commission Page 9 of 16

determination that the proposed uses are not “hotels”.

The applicant's brochure notes that the monthly rate for a “shared occupancy room” is $2,800
per month per patient. Thus a typical room with two beds may rent for roughly $5,600 per
month. Staff assumes a single occupancy rcom wotild have a higher monthly rate. Pursuant
to Table 3-8 of the City’s Housing Element in the General Plan (which was updated in 2010);
maximum affordable rents for extremely low to moderate income households is between
$500 and $1,860 per month in Palm Springs. The monthly rate for the subject properties well
exceeds the typical monthly rental for affordable housing. In comparison, the average rate
for a monthly hotel stay in Palm Springs is roughly $115 per night or about $3,450 per
month'; thus the subject properties also generate income greater than the average 30-day
hotel stay in Palm Springs. Staff does not believe the subject properties are providing
affordable housing for the community.

8. “At the subject properties, intervention 911 provides sober living environments — not
services or freatment to individuals recovering frorn the disease of addiction”

On the applicant’'s website “welcome page” it states, “Intervention 911 offers a wide range of
services in addition to alcohol intervention and drug intervention”. On the applicant’s website
under “philosophy” it notes “From the beginning of the treatment process, we assess the
need of the individual with a clear focus on accountability”. This information seems to
contradict the above assertion in the applicant’s appeal letter. Furthermore, sober living
facilities of seven patient beds or more are not a listed permitted use in any zone in Palm
Springs.

9. “Residents... rely on each other as a family for peer-support in sober living, but
participation in any group meeting is purely voluntary and there is no oversight by
Intervention 911.7 .

A written narrative provided by the applicant's representative (dated June 24, 2012), it is
noted that the applicant “would like its CUP application to include onsite therapy (individual
and group) Life Skill classes, 12-step meetings, nursing or doctor-assisted medication
management and services that would be found at a drug and alcohol treatment center’.
Another set of response to questions from Planning staff received August 8, 2012 notes,
“There would be 2 house check in's each day”, and “In the first 30 days, many of the
residents will attend IOP at MH from 8:30 to 11:30 am” and “During that time we will begin to
hold classes an topics such as 12 step in house guidance...” and “There would also be
aftemoon session classes” and “As people attain a certain length of time in the facility, their
involvement in the classes would stop, provided they have work, volunteer, or recovery
activities in place of the classes”.

Within its “Welcome Packet” for its patients, the following is noted under “code of ethics™
"Submit to random drug testing at the request of the Sober Living Head of Househoid or

1. Pursuant Aftab Dada of the Palm Springs Hotel Association, from a sampling of 3,900 rooms, the average
nightly rate is $115/night.
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owner”. Furthenmore, in the “General Agreement” that patients must sign is the following: “l
agree to work a Twelve-step program and obtain a sponsor, which is suggested for continued
sobriety. AGREE to attend all house meetings.” Further in this “agreement” it is noted that “|
agree to drug/alcohol testing and/or room and/or property search at any time by staff...” and
“| agree that if | violate any part of this agreement, | am subject to discharge...” These
statements appear contrary to the assertion that participation in group meetings is “purely
voluntary”.

10. “Simply stated, no change of use has occurred, and no conditional use permit is
required.”

Upon review of the materials and information in the appellant's CUP application, as weill as
marketing material and its website, the uses occurring at the two sites does not appear to be

that of a hotel. Rather they appear to be some sort of assisted living facility which requires a -

Conditional Use Permit. Furthermore, in some of the material from the applicant, the
applicant asserts they are a “sober living facility”. Sober living facilities of 7 patient beds or
more are not a permitted use in any zone in the City of Paim Springs. (Those of 6 patient
beds or less are deemed residential uses under state law and are permitted in residential
zones anywhere in the State, without special permits, fees, and the like).

11.“Intervention 911 made a reasonable accommodation request to the City of Palm
Springs related to (its) use of structures located at 1425 Via Soledad and 1590 East
Palm Canyon Drive”.

Intervention 911 seeks “reasonable accommodation” from a number of the City's reguiations.
First and foremost, it seeks to be relieved of the requirement for a conditional use permit
("CUP"). The basis of this request appears to be the contention that the use of the property is
"akin to a family living in a multi-family dweiling” and the contention that "these residences
are not assisted living facilities, group homes, boarding houses or haliway houses.” [f the
City were to view Intervention 911's use as muiti-family, Intervention 911 would not need a
CUP because muiti-family is a permitted use under the City's Zoning Code.

Second, Intervention 911 seeks relief from the Fire Code requirements based on the
contention that the City's decision to classify the residences as an "alcohol or drug abuse
recovery or treatment facility" is emoneous. Intervention 911 is essentially stating that
requiring Intervention 911 to comply with requirements of the State Building Code to an
already existing structure would interfere with the normal use of the residences and would
cause unreasonable hardships and unnecessary inconvenience, and would not result in an
increase in fire safety.

A. The CUP Requirement

Intervention 911 states that its use is equivalent to a muiti-family use and the City Zoning
Code's definition of family, which is defined as "an individual or two (2) or more persons living
together as a single housekeeping unit in a single dwelling unit.” A "dwelling unit” is further
defined by the City's Zoning Code as "one (1) or more rooms and single kitchen in a single-
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family dwelling, apartment house or hotel designed as a unit for occupancy by one (1) family
for living and sleeping purposes.” "Dwelling” is further defined to mean a building "designed
exclusively for residential occupancy, including one-family and multiple-family dwellings, but
not including hoteis, boarding or lodging houses....".

Based on the evidence before the City, it does not appear that the use constitutes a single
housekeeping unit as defined in the City's Zoning Code or by its commonly understood
meaning. Definitions of single housekeeping unit similar {o the City's were recesived favorably
in a 2003 California Attorney General Opinion. While Intervention 91 1's use has some indicia
of a single housekeeping unit, the dissimilarities significantly outweigh the similarities. A
single housekeeping unit is one in which the occupants are living and functioning together as
a family. The members typically have established ties and familiarity with each other and
interact with each other. They share meals, household activities, expenses, and
responsibilities. Membership is fairly stable as opposed to transient and the members have
conirol over who becomes a member of the single housekeeping unit.

While Intervention 911's tenants may share some of these traits, i.e., they interact with each
other and may engage in household activities and share meals, they otherwise do not
function as a single housekeeping unit. Based on Staff's understanding of Intervention 911's
operations, the tenants do not have established ties or familiarity with each other, i.e., they
typically do not know each other until the day they move in and generally are not related fo
each aother in any way. While they may share meals, each is responsible for buying his or her
own food. It does not appear that they share any expenses. Each tenant is under a separate
month-to-month rental agreement with no obligations whatsoever to share in the rent
expense of another tenant. Rent is assessed on a per bed basis and not per dwelling unit.
The decision as to who becomes a member of the housekeeping unit is made by Intervention
911, which has no family ties to the tenants. Significantiy this decision is not made by the
members of the housekeeping unit themselves. In this regard, the properties are operated in
much the same way as a boarding house.

While not transient in the sense of a hotel or as defined by building and fire codes, the
tenancy is also not stable. It is unknown precisely what the average length of stay is at either
location, but at $2,800 a month—to share a room—it could be anticipated that tenants will not
choose to stay any longer than they believe necessary. A July 2005 UCLA study which
reviewed the impact of the California Substance Abuse and Crime Prevention Act of 2000
stated that as much as 65%-70% of persons who enter drug treatment programs overall do
not finish the program. A study of participants in Oxford House, a two year drug treatment
program, found that participants spent an average of 256 days in this setting. Of the
participants studied, only 5% stayed the entire 24 months of the program and few, if any, of
the participants chose to live together after leaving.

Thus, based on the information that has been provided, the tenants do not function as a
single-housekeeping unit and do not fit the definition of family.

Nor the does the proposed use fit within the parameters of a hotel use. As noted previously
in intervention 911's prior CUP application, the proposed use offers a number of services that
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are not indicative of a hotel. Indeed the mission statement is to "provide those who suffer
from addiction...with the necessary resources, services, guidance and support...to live a fife
free from the bondage of their addiction.” In addition, unlike a normal hotel use, Intervention
911's tenants who share a room pay separate rents; they typically do not know each other
untit they are placed fogether; who they share a room with is ultimately decided by the
operator of the properties and not the occupants; they do not share expenses and typically
have separate transportation. Intervention 911 is proposing 32 patient beds in what was a
16-unit hotel and 17 patient beds in what was a 5 unit apartment building. The parking
spaces for each property are, respectively, 17 and 8. Each tenant will be of aduit age and will
presumably drive and own a car, which would overwhelm the on-site parking and cause
parking to spili out onto the sumounding residential streets. In addition, in the CUP
application submitted by Intervention 911, a number of other services may be provided on
site, which would also create parking demand. The potential parking demand of the use
would likely exceed what would normally be anticipated for either a hotel or muiti-family use.

As has been noted in previous staff reports, the occupancy also does not fit within the
parameters of a hotel or apartment use due to the large degree of control exercised by
Intervention 911 on the daily lives of the occupants and the various services that are
provided. The cost of occupancy is significantly greater than what is typical for a similarly-
situated apartment.

Intervention 911 states its residences are clearly not "assisted living facilities, group homes,
boarding homes or halfway houses.” Staff dlsagrees ‘As Intervention 911 noted, the City's

definition of an assisted living facmty under Section 91.00. 01 of the Zoning Code is "a special
combination of housing, supportive _ services, ‘personalized assistance and health care

licensed and designed to. respond to the individual needs of those who need help with
activities of daily living and mstmmental activities of daily living. Support:ve services are
available 24 hours a day to meet ... needs in a way that promotes maximum dignity and
independence for each resident and mvo}ves the resident's family, neighbors and friends, and
professional caretakers.”

Intervention 911's website advertises the two properties as "sober living housing” and "Sober
Hotels." It advertises services which include "hypnosis, random drug testing, medication
oversight, equine therapy, recovery coaches and 12-Step recovery programs.” Intervention
911's mission statement is to "provide those who suffer from addiction ... with the necessary
resources, services, guidance and support ... to live a life free from the bondage of their
addiction.”" It is a recognized fact that round the clock support is a key ingredient to
successful recovery from a drug or alcohoi addiction. The above description appears to fit
squarely within the City Zoning Code's definition of an assisted living facility.

in addition, while Intervention 911 contends the use is not a boarding house use, the fact that
rent is on a per bed basis by occupants who typically have no previous social or family ties is
analogous to the manner in which boarding and rooming houses operate. The degree of
supervision exercised over the occupants, while perhaps necessary to success, is also unlike
any hotel or multi-family use and is more closely aligned to that of a college dormitory or
boarding school. The mission statement of Intervention 911 also fits within the definition of a
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halfway house, which essentially is-housing where services are provided to transition the
occupant to be in a position to successfully live on their own. Halfway houses can be
voluntary or mandatory. It is also often the case with facilities such as Intervention 811 that
its occupants are there to fuifii a condition of probation and thus, the extent to which
residency is voluntary is limited. The City does not have any information as to the number of
Intervention 911's tenants who are fulfilling conditions of probation. It should be noted that
boarding houses, rooming houses and dormitories, uses for the non-disabled which are
simitar to Intervention 911's use, are not even permitted in the R-2 and R-3 zones. Because
the City has indicated its willingness to review the possible use under a CUP, in this regard
the City and its Zoning Code actually grant preferential treatment to the disabled over the
non-disabled.

Based on the above, it appears that the Staff's conclusions as to the use and the requirement
for a CUP are reasonable. The use being proposed is fundamentally different than those
permitted as a matter of right under the City’s Zoning Code and Intervention has not provided
any facts which would substantiate how complying with the City's CUP requirement imposes
an undue hardship or would otherwise preclude the disabled from having an equal
opportunity to use and enjoy a dwelling. And has been noted in City staff reports, the City
has approved a number of CUPs for facilities similar to Intervention 911's throughout the City.

B. Fire Code Requirements

Intervention 911 mischaracterizes the requirement by claiming it only applies because of the
occupants' status as being disabled. Initially, it is not facially discriminatory under the FHA
and ADA to relate fire safety measures to a person's disability. It is beyond question that
facilities designed specifically to house individuals whose capability to escape fire dangers is
limited due to disabilities need to have enhanced fire safety measures in order to protect their
health and safety in a manner similar to the non-disabled. Indeed, license group homes,
hospitals and similar uses have enhanced Fire Code requirements based on the recognition
that persons housed in these facilities due to disabilities or short-term conditions, are limited
in their ability to escape fire. To ignore this reality would be negligent.

In any event, Intervention 911 is wrong when it contends that it is being made to retro-fit the
properties to meet today's standards solely because its tenants are disabled. Under the 2010
Califomia Fire Code, the fire code official must make a determination as to whether there is a
change in use of the properties that would place the use in a different division or the same
group or occupancy or in a different group of occupancies. This determination is not
uitimately made based on whether the occupants are disabled (aithough it could be if such
disability was relevant to the occupant's ability to escape) but rather whether there has been
a change in the use and its intensity. If so, then the structure must be brought up to the fire
standards that would be required as if it was being built new. Thus, the focus is on the
change in use, and not the "status of the residents as individuals recovering from the disease
of addiction.” Retro-fitting to meet existing building and fire codes is not unusual and applies
in a number of situations and uses having nothing to do with whether a person is disabled.
The focus of the City Fire Marshall's determination was that there was a change in the
intensity of the use of the properties that triggered the retro-fit requirement.
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As noted above, lnterventlon 911 s use seems to fit squarely within the City Zonmg Code
definition of an assisted living facility and the use is also more analogous to a group home, -
boarding home, rooming house or haliway house, than a hotel or muiti-family use. “All of
these uses would have triggered essentially the same retro-fit requirements, whether the
occupants were disabled or not and it should be noted that these requirements are the same
as would be required of new hotel or multi-family construction. As has been previously noted,
this determination is consistent with how the City has historically classified such uses. Given
the above, the Fire Marshall's determination that Intervention 911's use resulted in a change
in use or occupancy that placed it in a different division or different group of occupancies
which require the structures to be brought up to cumreni fire codes appears infinitely
reasonable and correct.

It is unclear how requiring Intervention 911 to bring the properties up to existing fire code
standards would "interfere with the normal use of the residences and would cause
unreasonable hardships and unnecessary inconvenience, and would not result in an increase
in fire safety.” There are no facts presented to support these contentions and the contention
that it would not increase fire safety is directly contradictory to the determination of fire
experts that these measures do in fact increase fire safety and the very purpose for which the
requirements were enacted. While Staff agrees that financial hardship to Intervention 911
can be a factor in considering whether to make a reasonable accommodation under the ADA
or FHA, Intervention 911 has presented no evidence to suggest that it is financially incapable
of making the modifications or why it should be exempted from Fire Codes which will make its
occupants safer. In fact, based on the rents Intervention 911 charges, which are anywhere
from nearly doubie to 10 times the amount that would be charged for an apartment or hotel, it
appears that Intervention 911 is in a much better financial position to make these changes
than would a person who was proposing some other, but similar change in use for the non-
disabled.

To the extent that these requirements may temporarily interfere with Intervention 911's
existing use, Intervention 211 only has itself to blame. Intervention 911 chose to occupy the
properties without seeking the City's approval and with respect to the Via Soledad property,
actually misrepresenting the use as "offices for rehab intervention” on its business license
application. It was only after the City discovered the use being made of the properties did
Intervention 911 seek approvals from the City, but even then it abandoned its application for
a CUP, which CUP was required by the City based on Intervention 911's own written
description, albeit changing, of its use. Courts have consistently held that the refusal of a
sober living facility to give a City a chance to accommodate the facility through the City's
established procedures is "fatal" to a reasonable accommodation claim. Neither the ADA nor
FHA exempts disabled individuals from having to seek approvals that would be required of
similarly-situated uses involving the non-disabled. The CUP process serves the purpose of
enabling the City to make a reasonable accommedation in its rules, policies and practices
and to impose reasonable conditions to ensure that the use does not detrimentally impact the
surrounding land uses.
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Notwithstanding the state’s definition of assisted living facilities or sober living facilities, what
is paramount in the CUP context is the definition of assisted living facility in the City's Zoning
Code, into which Intervention 911's use squarely falls, It is the City and not the state, which
possesses the constitutional authority to enact zoning laws and to define the uses that are
permitted, permitted with a CUP and prohibited. Except in limited circumstances involving 6
or fewer residents which are not applicable here, state law definitions do not preempt the
City's Zoning Code.

The City recognizes that it is obligated under state and federal law to make a reasonable
accommodation from its generally applicable regulations when such an accommodation is
reasonably necessary to afford disabled persons an equal opportunity to use and enjoy a
dwelling and that recovering addicts, who are not current users, are considered disabled.
However, this is tempered by the proviso that the accommodation does not create a
fundamental alteration in the City's zoning scheme. The use being proposed is
fundamentally different than those permitted as a matter of right under the City's zoning
scheme. The proposed use, however, is similar to an assisted living facility use as defined by
the City's Zoning Code, which is permitted with a conditional use permit.

Based on the evidence currently before the City, the City has not violated either the ADA or
FHA. The City is treating Intervention 911 in the same manner as it would treat a similar use
housing the non-disabled. Staff is recommending the Council consider the proposed use as
a use that is permitted subject to consideration and approval through the CUP process.

CONCLUSION:

Staff believes that the applicant has not submitted material in its appeal letter that would
support an argument for overturning the Planning Commission's decision to uphold the
Planning Director's determination. Staff recommends the City Council upholid the decision of
the Planning Commission, upholding the determination of the Planning Director, that the
current uses at the two subject sites are not hotels, but are a form of assisted living facility
(substance abuse recovery treatment) for which submission and approval of a Conditional
Use Pemit is required.

FISCAL IMPACT: None

E%ard O. Robertson, Principal Planner

For the Director of Planning Services Ass;stan Manager
Ejz/@
David H. Ready, City MW Dougla H"'iland City Atomey
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