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VIA HAND DELIVERY 
 
Mr. Thomas Mooney 
Planning Director 
City of Miami Beach 
1700 Convention Center Drive, 2nd Floor  
Miami Beach, Florida  33139 

 
 
Re: Sunset Land Associates LLC / SH Owner LLC – Response and Opposition 

to Beach Towing’s Motions Seeking Dismissal of Petition for 
Administrative Appeal to Board of Adjustment (ZBA18-0079) 

 
Dear Mr. Mooney: 

On behalf of SH Owner LLC and Sunset Land Associates LLC (collectively 
“Appellants”),1 we submit this response in opposition, to Beach Towing Services, Inc.’s (“Beach 
Towing”): (1) Motion to Dismiss for Lack of Jurisdiction received on January 25, 2019 (“Motion 
No. 1”): (2) Motion to Strike received on February 1, 2019 (“Motion No. 2”); and (3) Motion to 
Strike Affidavits and Motion to Dismiss for Lack of Jurisdiction received on February 4, 2019 
(“Motion No. 3”) (all collectively the “Motions”).  

INTRODUCTION 

On July 25, 2018, and pursuant to Agenda Item R9E, the City Commission directed the 
City Attorney to file an amicus curiae brief in a litigation matter styled Sunset Land Associates, 
LLC v. Beach Towing Services, Inc., et al. pending in the Eleventh Judicial Circuit Court in and 
for Miami-Dade County, Florida, Case No. 2016-4547-CA-01) (the “Litigation”) providing the 
Planning Director’s interpretation of the City Code regarding whether the Beach Towing operation 
is a legal, nonconforming use.  Ultimately, on August 30, 2018, the Planning Director issued its 
Determination of legal nonconforming status for 1349 Dade, and on August 31, 2018, the 
Determination was published on the City of Miami Beach (“City”) website. 

                                                 
1  SH Owner LLC is the owner of the properties located at 1724, 1730, and 1752 Bay Road, Miami Beach, 
Florida, as identified by Folio Nos. 02-3233-012-0490, -0510, and -0550, and Sunset Land Associates LLC is the 
owner of the property located at 1738 Bay Road, Miami Beach, Florida, as identified by Folio No. 02-3233-012-0530.  
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 Pursuant to Section 118-9(b)(1) of the City Code, an appeal of an administrative 
determination shall be made on or before thirty (30) days from the date the administrative 
determination is posted on the City’s website. As such, the deadline to file an appeal of the 
Determination was September 30, 2018.  Appellants—who have standing to file the Appeal as 
affected persons with ownership interests in properties located within 375 feet of 1349 Dade2—
filed their appeal on September 26, 2018.  See Composite Exhibit “A.”  Significantly, the Appeal 
makes clear that Appellants are the legal title owners of the Appellants’ Property, and that the legal 
or equitable owner of 1349 Dade is Vincent J. Festa TRS, Trust Agreement.   

Now, in an obvious effort to divert the Board’s attention from the substantive issues raised 
in the Appeal, Beach Towing has filed the Motions to challenge the Board’s jurisdiction to address 
the merits of the Appeal.  In particular, Beach Towing asserts that Appellants did not timely submit 
required documents in connection with the Appeal and that certain representations contained 
within the Appeal were inaccurate.  However, the evidence—including numerous correspondence 
exchanged between the City Attorney’s office and Appellants and their counsel—unequivocally 
establishes that Appellants complied with the City Attorney’s instructions, submitted all necessary 
documents and forms required by section 118-9(b)(2) of the City Code and Article II of the Board 
of Adjustment By-Laws and Rules of Order,3 accurately represented the facts to the Board, and 
timely filed their petition for administrative appeal to the Board well-before the deadline to appeal.  

Importantly, on October 17, 2018, following a review for sufficiency and jurisdiction, the 
Office of the City Attorney accepted the appeal and issued written confirmation of receipt of the 
Appeal (the “CAO Letter”). See Exhibit “C.”  The CAO Letter further specified that the deadline 
for physical submittal of the complete Appeal file was October 29, 2018.  Appellants submitted 
their physical Appeal on October 19, 2019, and an updated disclosure of interest was submitted on 
October 26, 2019—three (3) days prior to the stated deadline. See Exhibits “D” and “E,” 
respectively. Indeed, the updated disclosure of ownership relates back to the original filing date of 
September 26, 2018, as it did not add a new party to the Appeal, raise new issues, or materially 
impact or alter the allegations or arguments addressed in the initial filing.  Significantly, the 
supplemental filing did not prejudice any of the parties to the Appeal or Beach Towing.  Rather, 
Appellants’ filing represented a good-faith attempt to update and clarify the appellate record given 
that ownership changes occurred subsequent to the initial (timely) submittal on September 26, 
2018.  Accordingly, for the reasons detailed below, each of Beach Towing’s Motions must be 
denied. 

ARGUMENT 

I. THE APPEAL WAS TIMELY FILED THEREFORE MOTION NO. 1 MUST 
BE DENIED. 

Beach Towing asserts in Motion No. 1, that Appellants did not timely file their Appeal, 
and thus the Appeal must be dismissed for lack of jurisdiction. This assertion is without merit. The 

                                                 
2 Specifically, Appellants own properties located at 1752, 1738, 1730 and 1724 Bay Road, and 1759, 1747, 1743, and 
1733 Purdy Avenue, in Miami Beach, Florida (collectively, the “Appellants’ Property”), and thus they are affected 
persons pursuant to section 118-9(b)(2)(B)(iii) of the City Code. 
3 See Exhibit “B.” 
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record clearly demonstrates that Appellants timely filed their Appeal and complied with the 
applicable statute of limitations.  In response and opposition to Motion No. 1, Appellants state as 
follows:  
 

1. The City created an administrative remedy when it enacted Section 118-9 of the 
Code. It is well established that remedial statutes are to be construed broadly in favor of creating 
access to the remedy created by legislature. See Amos v. Conkling, 99 Fla. 206, 126 So. 283 (1930). 
Motion No. 1 does violence to this rule of construction. 

2. The Determination was issued by the Planning Director on August 30, 2018, and 
was published on the City’s website on August 31, 2018. 

3. Section 118-9(b)(1)(b), Board of Adjustment—Administrative appeal procedures 
of the City Code, provides that: 

The board of adjustment shall have the exclusive authority to hear and decide all 
administrative appeals when it is alleged that there is error in any written planning 
order, requirement, decision, or determination made by the planning director or his 
designee in the enforcement of these land development regulations. The planning 
director’s decision shall be published within 30 days on the city’s website for at 
least 30 days. An eligible party, as defined in this code, shall have 30 days, from 
posting on the web page to appeal the administrative determination.   

(Emphasis added). 

4. Article II, Section 1, Application Form, of the Board By-Laws and Rules of Order 
provides, in relevant part, that: 

Every application for action by the Board shall be made on the appropriate 
form…All information called for by the form shall be furnished by the applicant in 
the manner therein prescribed before the deadline date. Every application form shall 
include, but not be limited to, disclosure forms for corporations, trust, and 
partnerships…  

5. Article II, Section 2, Filing Period, of the Board By-Laws and Rules of Order 
provides, in relevant part, that: 

[A]n appeal from an administrative decision shall be filed within thirty (30) days 
from the date of the … ruling, decision or determination of the Building Official or 
other administrative official. 

6. On September 7, 2018, the Appellants met with Planning Department staff in 
connection with the Appeal, at which time Board of Adjustment File No. ZBA18-0079 was 
opened, and an administrative appeal checklist was generated. See Exhibit “F.” 

7. On September 26, 2018—twenty six (26) days from the date the Determination was 
posted on the City’s website—Appellants, with instructions and guidance provided by the Office 
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of the City Attorney and Planning Department staff, filed their Appeal via the City’s Citizens 
Access Portal (CAP) online system.  At that time, Appellants submitted the appropriate application 
and disclosure forms in compliance with Article II, Sections 1 and 2 of the Board By-Laws and 
Rules of Order. Courtesy copies were also sent via email to the Office of the City Attorney and 
Planning Department staff. See Composite Exhibit “A.” 

8. Section 118-9(b)(2)(C), Application requirements, of the City Code, provides that: 

The following shall be required for all applications for administrative appeals:  

(i) The petition to the board shall be in writing; and  

(ii) Shall be submitted by or on behalf of an eligible party; and  

(iii) Shall set forth the factual, technical, architectural, historic and legal bases for 
the appeal; and  

(iv) The party filing the appeal shall be responsible for providing all plans and 
exhibits, subject to planning department procedures, as well as the duplication of 
all pertinent plans and exhibits. 

9. Article II, Section 3, Minimum Requirements for a Valid Application, of the Board 
By-Laws and Rules of Order provides, in relevant part, that: 

A.   Application for a variance: 

1. A completed application and completed ownership form, bearing the 
notarized signature of the owner of the property; if necessity, on 
authorization for the applicant, if not the legal owner, permission to 
represent the owner; and, completed and notarized disclosure of interest 
forms. 

2. Original hardship letter and fourteen copies. 

3. Fourteen copies of registered survey of the subject property, which shall 
be current or brought up-to-date; at least one original shall be signed, 
sealed and dated. 

6. A filing fee must accompany each application, except applications filed 
by the Department on behalf of the City, funding for which is provided 
through the departmental budget. 

B. Applications for appeals from alleged errors in any order, requirement, decision 
or determination made by an administrative official in the enforcement of the 
Zoning Ordinance: 
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1. Letter describing the error in the decision, interpretation, order or 
requirement made by an administrative official charged with the 
enforcement of the Zoning Ordinance, and the relief requested. 

2. Same as Article II, Section 3 A. 1, 3, and 6. Additional information, 
including applicable plans, may be required, at the discretion of staff. 

3. Items 1 through 3, above, must all be submitted before the Clerk may 
deem the application is complete. 

 
10. Here, the Appeal complied with the requirements set forth in Sections 8 and 9 

referenced above, as it was filed by an eligible party,4 and included a completed application and 
ownership form,5 completed and notarized disclosure of interest forms that were current and 
correct as of the Appeal filing date of September 26, 2018, a legal description of the property 
subject to appeal, a hardship letter (also referred to as the letter of intent), and supporting 
documentation, all of which are required by section 118-9(b)(2) of the City Code and Article II of 
the Board of Adjustment By-Laws and Rules of Order.  See Composite Exhibit “A”; see also 
Exhibit “B.”   

11. Planning Department staff and the Office of the City Attorney reviewed the Appeal 
for completeness and jurisdiction, and on October 17, 2018, the CAO Letter, providing written 
confirmation of receipt of the Appeal, was issued. The CAO Letter further provided that: 

Within ten (10) business days of the date of this letter (i.e. by October 29, 2018), 
you are required to submit (if you have not done so already) a completed 
application for a land development board hearing; provide the City with copies 
of any documents you intend to rely on in your appeal; pay all required fees so that 
your appeal may be considered; and provide the City with all other documents 
required by the Planning Department. Please contact Rogelio Madan, Chief of 
Community Planning and Sustainability, at rogeliomadan@miamibeachfl.gov, and 
Steven Williams, Principal Planner, at stevenwilliams2@miamibeachfl.gov, 
regarding the Planning Department’s requirements for your appeal to be heard. If 
this deadline is not met, your appeal will be dismissed. 

 
(Emphasis added). See Exhibit “C.”   

12. That same day, on October 17, 2018, Planning Department staff provided written 
confirmation to the Appellants that the application had been reviewed and that the online CAP 
submittal was deemed complete. See Exhibit “G.”   

                                                 
4 The Appellants are affected persons pursuant to Section 118-9(b)(2)(B)(iii) since Appellants’ Property is within 375 
feet of the property located at 1349 Dade from which Beach Towing operates and which property is the subject of this 
administrative appeal.   
5 The City’s Code, which is the law enacted by the City Commission and supersedes any other regulations adopted by 
a land use board, does not require an applicant to file a petition for administrative appeal with the Board. See Section 
118-9(b)(2)(C). 
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13. On October 19, 2018, Planning Department staff provided written confirmation that 
physical submittal was received in satisfaction of the CAO Letter. See Exhibit “H.”   

14. On October 25, 2018, the Appellants, via electronic CAP submittal, supplemented 
the record by providing updated disclosure of ownership information as a result of minor corporate 
structural changes in the Appellants’ ownership. Physical submittal of the updated disclosure of 
ownership was made on October 26, 2018—three (3) days prior to the physical submittal deadline 
prescribed in the CAO Letter. See Exhibit “E.” 

15. On October 30, 2018, Planning Department staff provided further written 
confirmation to the Appellants that all appeal submittal requirements had been satisfied. See 
Exhibit “I.” 

16. Nevertheless, the updated disclosure of interest relates back to the original filing 
date of September 26, 2018.  Rule 1.190(c), Florida Rules of Civil Procedure, provides that under 
certain circumstances an amendment should be considered to relate back to a prior filing.6  For 
amended pleadings to relate back to the original timely-filed pleadings, the claim must arise out of 
the same conduct, transaction, or occurrence. See Flores v. Riscomp Indus., Inc., 35 So. 3d 146 
(Fla. 3d DCA 2010) (holding that to survive a motion to dismiss after the statute of limitations has 
passed, an amended complaint must relate back to the original pleading made before the expiration 
of the statute of limitations).  Furthermore, it is well settled that the rule is to be construed liberally. 
Schachner v. Sandler, 616 So.2d 166, 167-168 (Fla. 4th DCA 1993) (citing Handley v. Anclote 
Manor Found., 253 So. 2d 501, 502 (Fla. 4th DCA 1971), cert. denied, 262 So. 2d 445 (Fla. 1972)).  

17. In the spirit of explaining the rule’s liberality, the Florida Supreme Court in Cabot 
v. Clearwater Constr. Co., 89 So. 2d 662 (Fla. 1956), admonished litigants by stating: 

 
Now the objective of all pleading is merely to provide a method for setting out the 
opposing contentions of the parties. No longer are we concerned with the “tricks 
and technicalities of the trade.” The trial of a lawsuit should be a sincere effort 
to arrive at the truth. It is no longer a game of chess in which the technique of 
the maneuver captures the prize. 
 

Id. at 664. (Emphasis added).  Furthermore, as long as the initial complaint gives the defendant 
fair notice of the general factual scenario or factual underpinning of the claim, amendments stating 
new legal theories can relate back. Kopel v. Kopel, 229 So. 3d 812 (Fla. 2017); Fabbiano v. 
Demings, 91 So. 3d 893, 895 (Fla. 5th DCA 2012); Flores, 35 So. 3d at 148; Kiehl v. Brown, 546 
So. 2d 18, 19 (Fla. 3d DCA 1989); see also Palm Beach County Sch. Bd. v. Doe, 210 So. 3d 41, 
44 (Fla. 2017) (“[E]ntirely new and separate causes of action will not relate back.”). 

Here, the updated disclosure of interest information is entirely related to the Appeal application 
form and the Appellants’ ownership interests submitted before the expiration of the statute of 
limitations.  The updated information in the disclosure of ownership does not alter or change the 
                                                 
6 “When the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence 
set forth or attempted to be set forth in the original pleading, the amendment shall relate back to the date of the 
original pleading.” Fla. R. Civ. P. 1.190(c). 
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cause of action, or the real parties in interest. As encouraged by the Florida Supreme Court, the 
submittal of updated disclosures was a sincere effort by the Appellants to ensure that the record 
reflects the latest ownership information, as changes in ownership occurred after the original 
submittal date.   As such, the updated disclosure form relates back to the original timely-filed 
Appeal. See Palm Beach County v. Savage Const. Corp., 627 So. 2d 1332 (Fla. 4th DCA 1993) 
(finding that County’s amended complaint, naming actual surety on payment and performance 
bond upon which county sought payment, “related back” to county’s original filing, which 
incorrectly named different insurer as surety; reference to one insurer could reasonably be found 
to be simply misnomer for other, as county made several inquiries before determining that second 
insurer was proper defendant, single attorney represented both companies, and both companies 
received service of process through same individuals at same location. West’s F.S.A. RCP Rule 
1.190(c)); see also Griffin v. Workman, 73 So.2d 844 (Fla.1954); Classical & Innovative Designs, 
Inc. v. Max S. Const., Inc., 208 So. 3d 763 (Fla. Dist. Ct. App. 2016) (holding that an amendment 
may be allowed to correct a mistake in the name of a claimant or defendant or to add matter of 
description of the person of the defendant); Estate of Eisen v. Philip Morris USA, Inc., 126 So. 3d 
323 (Fla. Dist. Ct. App. 2013) (holding that addition of a party is permitted if it can be said that 
the new and former parties have an identity of interest so as not to prejudice the opponent by the 
addition). 

18. Courts have generally applied the relation-back doctrine in similar circumstances. 
“Where there is no doubt regarding the identity of the party intended to be named, it is not unfair 
or unjust to permit a plaintiff to correct its pleading particularly because the defendant suffers no 
prejudice.” Arch Specialty Ins. Co. v. Kubicki Draper, LLP, 137 So.3d 487, 491 (Fla. 4th DCA 
2014).  In St. John’s Hosp. and Health Ctr. v. Toomey, the Court held that where the text of the 
amended complaint and original complaint were identical except for correction of plaintiff’s name 
from St. John’s Hospital and Health Center to St. Johns’ Hospital and Health Center Foundation 
(two separate entities), the defendant estate had knowledge of the claim which was attached to the 
complaint, and the estate was not prejudiced by the amendment, the error was merely a correctable 
misnomer). 610 So. 2d 62 (Fla. 3d DCA 1992); see also, e.g., Galuppi v. Viele, 232 So. 2d 408, 
410 (Fla. 4th DCA), cert. denied, 238 So. 2d 109 (Fla. 1970); Louis v. South Broward Hosp. Dist., 
353 So. 2d 562, 563 (Fla. 4th DCA 1977), dismissed, 359 So. 2d 1217 (Fla. 1978); See also Sexton 
v. Panning Lumber Co., 260 So. 2d 898 (Fla. 4th DCA 1972), cert. denied, 271 So. 2d 764 (Fla. 
1972); Thomas v. Taylor Creek Marina of Fort Pierce, Inc., 520 So.2d 708 (Fla. 4th DCA 1988); 
Francese v. Tamarac Hosp. Corp., 504 So. 2d 546 (Fla. 4th DCA 1987). 

19. The copious evidence and supporting case law establish that the Appeal was 
properly filed within the 30-day time period from the date the Determination was posted on the 
City’s website, and the updated disclosure form—which is wholly immaterial to the underlying 
arguments of the Appeal, and nothing more than a good-faith attempt to preserve the file with the 
most up-to-date information—relates back to the original timely-filed Appeal.  By contrast, had 
Appellants failed to provide the updated disclosure form, they would not have complied with their 
obligations to accurately represent material facts to the Board.  In addition, Beach Towing was in 
no way prejudiced by Appellants’ supplemental filing.  

Accordingly, for the reasons set forth above, the Board has jurisdiction to hear and rule on 
the Appeal, and thus the Motion to Dismiss for Lack of Jurisdiction should be DENIED. 
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II. THE CITY MUST FOLLOW ITS CODE THEREFORE MOTION NO. 2 MUST BE 

DENIED 

Beach Towing’s Motion No. 2—a motion to strike requesting that Appellants be precluded 
during the pendency of this Appeal from asserting that the City should apply Section 106-
266(B)(4)d of the City Code to any application for a towing permit renewal filed by Beach 
Towing—must similarly be denied.  In their pleadings, Appellants have simply asked the City to 
enforce its Code.  See Appellants’ rebuttal dated December 20, 2019, included as Exhibit “J” 
hereto. Specifically, section 106-259 of the City Code requires that “[e]very person engaged in 
towing or removing vehicles for profit must obtain an occupational license issued by the city.” In 
addition, section 118-9(b)(5) requires a stay of all work, including the issuance of a business tax 
receipt (“BTR”) during the pendency of an appeal of a Director’s determination to the Board of 
Adjustment. In light of this Appeal and because a BTR must be denied if a BTR application 
violates a zoning ordinance, Appellants maintain their position that the City should not consider a 
renewal of the towing permit until these appellate proceedings are final.  Accordingly, Motion No. 
2 must be denied. 

 

III. APPELLANTS’ DOCUMENTS FILED IN SUPPORT OF THEIR APPEAL 
COMPLIED WITH INSTRUCTIONS PROVIDED BY THE CITY ATTORNEY’S 
OFFICE THEREFORE MOTION NO. 3 MUST BE DENIED  

Motion No. 3— Beach Towing’s Motion to Strike Affidavits and Motion to Dismiss for 
Lack of Jurisdiction—represents yet another frivolous attempt by Beach Towing to steer the 
Board’s attention away from the substantive issues raised in the Appeal.  Significantly, however, 
Beach Towing’s position is inaccurate, disingenuous, and serves to improperly deny the 
Appellants a meaningful opportunity to a point of entry into the City’s administrative process in 
violation of the City’s Code clear intent. Accordingly, for the following reasons, Motion No. 3 
must be denied: 

1. As stated in Section I above, as a remedial act, Section 118-9 of the Code should 
be constructed liberally in favor of granting access to the remedy.  Motion No. 3 frustrates the 
legislative intent of the City Code.  

2. Section 118-9(b)(2)(B), Eligible parties, of the City Code provides, in relevant part, 
that: 

Parties eligible to file an application for an administrative appeal are limited to the 
following:  

(i) Original applicant/property owner.  

(ii) The city manager on behalf of the city administration, except for administrative 
appeals pursuant to sections 118-260, “Special review procedure,” 118-395, 
“Repair and/or rehabilitation of nonconforming buildings and uses,” 118-609, 
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“Completion of work” and 142-108, “Provisions for the demolition of single-family 
homes located outside of historic districts”.  

(iii) An affected person, which for purposes of this section shall mean a person 
owning property within 375 feet of the site or application which is the subject 
of the administrative appeal, except for administrative appeals pursuant to 
sections 118-260, “Special review procedure” 118-395, “Repair and/or 
rehabilitation of nonconforming buildings and uses,” 118-609, “Completion of 
work,” and 118-260, “Special review procedure.” 

(Emphasis added). 

3. The legislative intent of the City Code is to provide affected persons a clear point 
of entry to administrative review.  The premise of the policy behind the requirement of clear point 
of entry into administrative process is to ensure that affected parties are not prejudiced by 
administrative action without being afforded an opportunity to pursue an available and adequate 
remedy. See Florida League of Cities, Inc. v. Administration Com’n, App. 1 Dist., 586 So. 2d 397 
(1991). 

4. An application form is not a requirement for administrative appeal petitions to the 
Board of Adjustment. Section 118-9(b)(2)(C), Application requirements, of the City Code, 
provides that: 

The following shall be required for all applications for administrative appeals:  

(i) The petition to the board shall be in writing; and  

(ii) Shall be submitted by or on behalf of an eligible party; and  

(iii) Shall set forth the factual, technical, architectural, historic and legal bases for 
the appeal; and  

(iv) The party filing the appeal shall be responsible for providing all plans and 
exhibits, subject to planning department procedures, as well as the duplication of 
all pertinent plans and exhibits. 

5. Article II, Section 1, Application Form, of the Board By-Laws and Rules of Order, 
in relevant part, provides that “[e]very application for action by the Board shall be made on the 
appropriate form…[a]ll information called for by the form shall be furnished by the applicant in 
the manner therein prescribed…” 

6. The Board’s By-Laws and Rules of Order conflict with the regulations set forth in 
the City’s Code. Section 114-2(b), Interpretation, Purpose and Conflict, in relevant part provides 
that “[i]n interpreting and applying the provisions of the land development regulations, they shall 
be held to be the minimum requirements for the promotion of the public safety, health, 
convenience, comfort, prosperity, or general welfare.” (Emphasis added). 
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7. As explained by staff from the City Attorney’s Office, the City utilizes one 
standardized Land Use Board Application form for all land use and zoning related requests, 
regardless of the type of request or applicant, or even in what capacity the applicant is filing such 
a request.  Similarly, there is only one standardized affidavit form that does not contemplate the 
possibility that the applicant may be an affected person other than the owner of the property subject 
to the application.  These forms are evidently drafted with the most common scenario  in mind—
i.e. where the applicant is the owner of the property subject to the application.  See Exhibit “K.” 

8. Here, with guidance and instruction from staff from the City Attorney’s office, 
Appellants complied with the requisite protocols for completing the application and supporting 
affidavits as affected persons who own property within 375 feet of 1349 Dade—the property 
subject to the appeal—rather than as owners of the subject property.7 See Planning Department’s 
staff’s written instructions regarding the application form included as Exhibit “L.” 

9. In the application that is the subject of Motion No. 3, Appellants, as instructed by 
Planning Department staff, properly identified: (1) 1349 Dade as the “Property Information”; (2) 
Vincent J. Festa TRS, Festa Trust Agreement as the “Property Owner”; and (3) Appellants as the 
“Applicant.”  And in reliance on the staff’s instructions, Appellants signed the application thereby 
attesting to the accuracy of the information contained therein.  Had Appellants not provided their 
signatures, the application would have been deemed incomplete.  In addition, the hardship letter, 
and all subsequent correspondence from Appellants in connection with the Appeal, explicitly state 
that the Appellants are legal title owners of the Appellants’ Property and are filing this Appeal as 
affected persons owning property within 375 feet of 1349 Dade. See Composite Exhibit “A.”  

10. It is apparent from the Appeal application form, the hardship letter and supporting 
documentation that Appellants, as affected persons, are asserting and certifying ownership only as 
to the Appellants’ Property, which is paramount in establishing their standing to appeal. Beach 
Towing’s suggestion that Appellants intentionally misrepresented their status as owners of 1349 
Dade—notwithstanding years of evidence to the contrary in filings submitted to both the City and 
the Circuit Court—simply defies logic and should be recognized for what it is—a red herring 
without any merit.    

11. It must also be noted that both Article II of the Board’s By-Laws and Rules of Order 
and the application form call for the notarized signature of the owner of the property without 
further direction. This creates an ambiguity as, under these circumstances, the owner of the 
property could be interpreted to mean the owner of the property subject to the Appeal or the owner 
of the affected property that is within 375 feet of the property subject to the Appeal.  

                                                 
7  The undersigned counsel, as an attorney and registered lobbyist with the City, verifies the accuracy of her 
conversations with Planning Department staff members and/or personnel from the Office of the City Attorney with 
respect to the process and submission of this Appeal, including the completion and execution of the subject application 
form.  Indeed, undersigned counsel spoke with Planning Department staff members and/or personnel from the Office 
of the City Attorney on February 7, 2019, who confirmed the substance of these conversations.  In the event the Board 
seeks further corroboration of the discussions held between undersigned counsel and Planning Department staff 
members and/or personnel from the Office of the City Attorney, undersigned counsel is prepared to provide testimony 
at a hearing before the Board, if requested.   
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12. Strict interpretation of the application form and Board’s By-Laws and Rules of 
Order, contradict the Code’s clear intent which allows persons or entities other than the owner of 
the property subject to the appeal (i.e., owners of property located within 375 feet of said property), 
to file an application for an administrative appeal. This interpretation would also run counter to 
the numerous appellate filings, including the application form, whereby Appellants have 
repeatedly represented themselves as affected persons owning neighboring property and not as 
owners of the property subject to the appeal.  

13. The clear point of entry requirement enables affected parties to have a meaningful 
opportunity to request and obtain review. See L.R. v. Dep’t of State, Div. of Archives, History & 
Records Mgmt., 488 So. 2d 122, 124 (Fla. 3d DCA 1986); see also Florida League, 586 So. 2d at 
413, (noting that simply providing point of entry into administrative process is not enough if point 
of entry is so remote from agency action as to be ineffectual as vehicle for affording party whose 
substantial interests are or will be affected by agency action a prompt opportunity to challenge 
disputed issues of material fact in a formal hearing). A literal reading of the language in the 
application form, including the affidavits, would preclude all affected persons from any 
meaningful opportunity to challenge issues of material fact and pursue an available and adequate 
remedy. Following this flawed logic, then no person, in any given circumstances, other than a 
property owner, would be afforded a point of entry to the administrative process.8 

14. Accordingly, to provide the Appellants with a meaningful opportunity to point of 
entry into the administrative review process, the Appeal must be read and analyzed as a whole.  
Doing so will leave no question that the Appellants’ certified ownership as to the Appellants’ 
Property, complied with the applicable requirements of the City Code and Board’s By-Laws and 
Rules of Order, and submitted a complete appeal in a timely manner.  

15. Proper completion and execution of the application form, compliance with all 
administrative appeal requirements, and timely submittal of the Appeal are unequivocally 
confirmed by the CAO Letter and staff’s acceptance of the Appeal. Exhibits “C,” “G,” and “H.”  

Accordingly, for the reasons set forth above, the Board has jurisdiction to hear and rule on 
the Appeal and the Motion to Strike Affidavits and Motion to Dismiss for Lack of Jurisdiction 
should be DENIED. 

 

 

 

 

 

                                                 
8 If the Board were to determine that the application form and Board’s By-Laws and Rules of Order are subject to 
strict interpretation, then Appellants have exhausted the available administrative remedies and the underlying issues 
of the Appeal is subject to the court’s jurisdiction.  
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Thank you in advance for your considerate attention to this omnibus response.  If you have 
any questions or require additional information, please feel free to call me directly at (305) 789-
7642.   

Respectfully submitted, 
 
HOLLAND & KNIGHT, LLP 
 

 
       
      Tracy R. Slavens, Esq. 
 
Enclosures 
 
CC: David Buckner, Esq. 
 Bradley Colmer, Esq. 
 Dan Marinberg, Esq. 
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1

Madrid, Vanessa (MIA - X27453)

From: Arce, Mercy S (MIA - X22178)
Sent: Wednesday, September 26, 2018 2:55 PM
To: Williams, Steven - Planning; Slavens, Tracy R (MIA - X27642)
Cc: Madan, Rogelio; Kallergis, Nick; Madrid, Vanessa (MIA - X27453)
Subject: Zoning Board of Adjustments ZBA18-0079 - First Submittal 

Good afternoon Steven,  
 
The application and letter of intent with exhibits for ZBA18-0079 has been uploaded.  
 
 

Mercy Arce | Holland & Knight 
Land Use Planner 
Holland & Knight LLP 
701 Brickell Avenue, Suite 3300 | Miami, FL 33131 
Phone 305.349.2178 | Fax 305.789.7799 
mercy.arce@hklaw.com | www.hklaw.com  
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PLANNING DEPARTMENT

MEMORANDUM

TO: Mayor Dan Gelber and the Members of the City

FROM: Thomas Mooney, AICP, Planning Director

DATE: August 30, 2018

SUBJECT: 1349 Dade Boulevard - Determination of Legal Non-Conforming Status for

Beach Towing Services, Inc. (" Beach Towing") 

Overview

On July 2018, the City Commission, pursuant to item R9E, directed the City Attorney

to file an Amicus Brief with regard to the pending litigation between Beach Towing and

Land Associates Inc. Specifically, the Commission requested that the Amicus

Brief the Planning Director's interpretation of the City Code regarding whether

Beach Towing is a legal nonconforming use. 

Background

Beach Towing is 1349 Dade Boulevard, which has been zoned CD-2

Commercial, Medium Intensity) since the adoption of City Ordinance No. 89~2665 on

October 1, 1 Prior to October 1, 1989 the property at 1 Dade Boulevard was

zoned ( Intensive Commercial District). 

Towing Is not currently a permitted use in the zoning district. According to the City

of Miami Beach Finance Department, the original Occupational License for towing

services at 1349 Boulevard ( RL~86098263) was issued on September 1986. 

This Occupational License ( now referre.d to as a Business Tax Receipt or BTR) has

been renewed by Towing, and approved by the City, every year since then

through present day. The BTR is currently active. 

When Occupational License for Towing Services at 1349 Dade Boulevard ( RL~ 
86098263) was first issued on or before September 23, 1986, the list of permitted uses

within the CM6 District included the following, under Sec 6~13. 8. 1 of the then~applicable
Zoning Ordinance: 

Any non~residentiaf use permitted in C~5 Districts, except those listed as

Conditional Uses. 

Within the zoning district, the following was listed as a permitted use under 6~ 
12.8.20 of the Zoning Ordinance, when Beach Towing's Occupational License was first

issued on or before September 23, 1986: 

Exhibit A



1349 Dade Boulevard- Legal Non-Conforming Status
August 30, 2018

Pege2

Storage Garages, automobile and truck storage, within an area enclosed by an

opaque masonry waH or structural wood fence not than 6 feet in height. 

Such wall or fence shalf totally screen garage and work area from public view. 

Towing services are consistent with the above noted permitted use under 6-12.8.20

of the Zoning Ordinance in the C-5 zoning district. As such, within the C-6 district, such

use would fall wlth1n 6-13.B. 1 of the Zoning Ordinance, which allows as a permitted

use 'Any non-residential use permitted in C-5 Districts, except those listed as Conditional

Uses: Based upon the review of City records, this is also consistent with the application

of these regulations by applicable City staff in 1986. 

Establishment of Legal Non-Conforming Status

Currently, towing is not a permitted use in the CD~2 zoning district. such, no new

towing service uses would be permitted at 1349 Dade Boulevard, or in any CD-2 zoning

district within the City. 

In accordance with Sec. 118~397 of the City Code, pertaining to the existence of a

nonconforming building or use, the Planning and Zoning is required to make a
determination as to the qf a nonconforming use or building. In making such

determination, in addition to other information, the data presented on the occupational

license or any other official record of the City, may be utilized. Additionally, pursuant to

Sec. 118~390( d)(3) of the City Code, " legally established;' shall apply to an existing use

which conformed to the City Code at the time it was established. 

In this particular instance, towing were established 1 Dade Boulevard on

or before September 1986, pursuant to the of Occupational License RL-

Such use conformed to the requirements of the City Code in place on or

before September 1986, and therefore constitutes a legally established use. 

Further, since the legally established use for towing services at 1349 Boulevard

has continued without interruption since least September 23, 1986, and continues to

date, it would be considered a Legal Non~Conformlng Use. As such, the towing

use at the Beach Towing site on 1349 Dade Boulevard may continue to operate in

accordance with the applicable provisions of Chapter 118, Article IX of the City Code. 

Jimmy L Morales, City Manager

Raul Aguila, City Attorney

Granado, City Clerk
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·1· · · · · · · · · IN THE CIRCUIT COURT OF THE

·2· · · · · · · · ·11TH JUDICIAL CIRCUIT IN AND FOR

·3· · · · · · · · · MIAMI-DADE COUNTY, FLORIDA

·4· · · · · · · · · · · · CIVIL DIVISION

·5

·6

·7· · ·SUNSET LAND ASSOCIATES, LLC,· · · · CASE NO.
· · · · · · · · · · · · · · · · · · · · · ·2016-004547 CA 01
·8· · · · ·Plaintiff,

·9· · · · · · ·vs.

10· · ·MARK FESTA, individually and as
· · · ·trustee,
11
· · · · · ·Defendants.
12· · ·__________________________________

13· · ·AND ALL RELATED CROSS-ACTIONS.
· · · ·_________________________________
14

15· · · · · ·VIDEOTAPED DEPOSITION OF VINCENT J. FESTA

16· · · · · · · · · · · ·November 10, 2017

17· · · · · · · · · · · · · 10:09 a.m.

18
· · · · · · · · ·1230 Columbia Street, Suite 400
19
· · · · · · · · · · · ·San Diego, California
20

21

22

23· ·REPORTED BY:

24· ·Barbra Zucker

25· ·CSR No. 11289

Vincent Festa
November 10, 2017 ·

U.S. LEGAL SUPPORT
www.uslegalsupport.com

Vincent Festa
November 10, 2017

U.S. LEGAL SUPPORT
www.uslegalsupport.com



Page 2
·1· · · · · · · · · IN THE CIRCUIT COURT OF THE

· · · · · · · · · 11TH JUDICIAL CIRCUIT IN AND FOR

·2· · · · · · · · · ·MIAMI-DADE COUNTY, FLORIDA

·3· · · · · · · · · · · ·CIVIL DIVISION

·4

·5· ·SUNSET LAND ASSOCIATES, LLC,· CASE NO. 2016-004547 CA 01

·6· · · · Plaintiff,

·7· · · · · · vs.

·8· ·MARK FESTA, individually and as trustee,

· · ·MAUREEN FESTA,

·9· ·VINCENT J. FESTA, individually and as trustee,

· · ·THE FESTA TRUST, and BEACH TOWING SERVICES, INC.,

10· ·BEACH TOWING SERVICES OF MIAMI, INC.,

· · ·CONSOLIDATED STORAGE YARDS, INC.,

11· ·GOOFE PARTNERS, INC.,

· · ·MIAMI AVENUE PROPERTIES, INC.,

12· ·1718 BAY ROAD CORPORATION,

· · ·FESTA TRANSPORT AND STORAGE, INC.,

13· ·And CORONA STORAGE, LLC,

14· · · · Defendants.

· · ·__________________________________

15

· · ·and

16

· · ·THE LOFTS AT SOUTH BEACH CONDOMINIUM

17· ·ASSOCIATES, INC.,

18· · · ·Intervenor-Defendant.

19

20

21

22

23

24

25

Page 3
·1· ·APPEARANCES:
·2· · · · For Plaintiff:
·3· · · · · · BUCKNER & MILES
· · · · · · · DAVID M. BUCKNER, ESQ.
·4· · · · · · 3350 Mary Street,
· · · · · · · Miami, Florida· 33133
·5· · · · · · 305.964.8003
· · · · · · · 786.523.0485
·6· · · · · · david@bucknermiles.com
·7
· · · · · For Defendants Mark Festa, Maureen Festa, Beach
·8· · · · Towing Services, Inc., Beach Towing Services of
· · · · · Miami, Inc., Consolidated Storage Yards, Inc.,
·9· · · · Goofe Partners, Inc., Miami Avenue Properties,
· · · · · Inc., 1718 Bay Road Corporation, Festa Transport
10· · · · and Storage, Inc., and Corona Storage, LLC:
11· · · · (Via Telephone)
12· · · · · · LEVINE & PARTNERS, P.A.
· · · · · · · ALLAN S. REISS, ESQ.
13· · · · · · 3350 Mary Street
· · · · · · · Miami, Florida· 33133
14· · · · · · 305.372.1350
· · · · · · · 305.372.1352
15· · · · · · asr@levinelawfirm.com
16
· · · · · For Defendants Vincent Festa and The Festa Trust:
17
· · · · · · · THE LAW OFFICE OF SUSY RIBERO-AYALA, P.A.
18· · · · · · SUSY RIBERO-AYALA, ESQ.
· · · · · · · 201 Alhambra Circle, Suite 1200
19· · · · · · Coral Gables, Florida· 33134
· · · · · · · 305.854.4711
20· · · · · · 305.468.6197
· · · · · · · susy@riberoayalalaw.com
21
22· · · · Also Present:
23· · · · · · Huntington Paulson, Videographer
24
25

Page 4
·1· · · · · · · · · · ·INDEX TO EXAMINATION

·2

·3· · · · · · · · · WITNESS:· VINCENT J. FESTA

·4· ·EXAMINATION· · · · · · · · · · · · · · · · · · · · PAGE

·5· ·By Mr. Buckner· · · · · · · · · · · · · · · · · · · ·7

·6· ·By Mr. Reiss· · · · · · · · · · · · · · · · · · · ·141

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · · · · ·INDEX TO EXHIBITS

·2· · · · · · · · · · · ·VINCENT J. FESTA

·3· · · ·Sunset Land Associates, LLC vs Mark Festa, et al.

·4· · · · · · · · · ·Friday, November 10, 2017

·5· · · · · · · · ·Barbra Zucker, CSR No. 11289

·6

·7· ·MARKED· · · · · · · · ·DESCRIPTION· · · · · · · · ·PAGE

·8· ·Exhibit 1· · ·Exhibit F· · · · · · · · · · · · · · 26

·9· ·Exhibit 2· · ·Exhibit D· · · · · · · · · · · · · · 26

10· ·Exhibit 3· · ·Aerial Photo of 1349· · · · · · · · ·69

· · · · · · · · · ·Dade Boulevard

11

· · ·Exhibit 4· · ·Notice of Videotaped Deposition· · · 89

12· · · · · · · · ·of Victor J. Festa

13· ·Exhibit 5· · ·Warranty Deed· · · · · · · · · · · · 90

14· ·Exhibit 6· · ·Mr. Festa and the Festa Trust· · · · 94

· · · · · · · · · ·Answer and Affirmative Defenses

15

· · ·Exhibit 7· · ·Series of plans for· · · · · · · · ·107

16· · · · · · · · ·1349 Dade Boulevard

17· ·Exhibit 8· · · Orange Dade Oil Company· · · · · · 118

· · · · · · · · · · building/permit card

18

19

20

21

22

23

24

25
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Page 18
·1· · · · Q.· -- but would it -- does the name Orange State

·2· ·ring a bell?

·3· · · · A.· No.· It's not that.

·4· · · · Q.· It wasn't Orange State?· Okay.

·5· · · · A.· No, it wasn't that.· It's a famous name.· It

·6· ·wasn't S-o --

·7· · · · Q.· Was it Citgo?

·8· · · · A.· Citgo.· Okay.· Good one.

·9· · · · Q.· Okay.· And the reason I say that is, we'll go

10· ·through some documents later, I saw the Citgo logo in

11· ·there somewhere.· I wasn't sure if you had a Citgo

12· ·station or if it was previous --

13· · · · A.· No.· I had a Citgo station.· I also had a

14· ·station in -- on Miami Beach on 14th Street and -- Miami

15· ·Beach.

16· · · · Q.· Okay.· So you had two -- at some point in time,

17· ·you had two gasoline stations on Miami Beach?

18· · · · A.· Yes, and towing.

19· · · · Q.· And towing.

20· · · · · · Okay.· So there was the one obviously 1349 Dade

21· ·Boulevard.· That's the one that you bought that was a gas

22· ·station, correct?

23· · · · A.· Was a gas station.

24· · · · Q.· Right.· And then there was another one, I think

25· ·it was -- am I correct, it was on Alton that you owned?

Page 19
·1· · · · A.· No.· It was on Collins Avenue, actually.· It

·2· ·was on Collins Avenue, yes.

·3· · · · Q.· Which one did you own first, do you recall?

·4· · · · A.· The one on Collins.

·5· · · · Q.· Okay.· And did you ever own any more than those

·6· ·two gas stations on Miami Beach?

·7· · · · A.· No, I don't think so.

·8· · · · Q.· What prompted you to start buying gas stations?

·9· · · · A.· Well, I had a friend of mine, we did a lot of

10· ·investing.· We bought properties and sold them,

11· ·properties.· And we -- we went into Alton Road and

12· ·picked up a station that we did AAA and towing.

13· · · · Q.· Right.· So you had a towing operation at the

14· ·gas station sort of as an accessory to the gas station?

15· · · · A.· Right.

16· · · · Q.· Okay.· And so with regard to the gas station at

17· ·1349 Dade Boulevard, your recollection is that was a

18· ·Citgo station?

19· · · · A.· I think so.· I think you're right.

20· · · · Q.· Okay.

21· · · · A.· That would have been my guess.

22· · · · Q.· Yeah, and, by the way, this -- I didn't say

23· ·this before, but I think I have sort of implied it, but

24· ·I will say it now.· This is not meant to be a

25· ·closed-book test.· I have got some documents; they are

Page 20
·1· ·not complete by any means.· So as we go through this

·2· ·stuff, if there is a document that might refresh your

·3· ·recollection on some of this stuff, I am happy to give

·4· ·it to you, and we will go through them.· I just --

·5· · · · A.· Okay.

·6· · · · Q.· -- I don't know what's going to help you

·7· ·because --

·8· · · · A.· Yeah.

·9· · · · Q.· -- I don't know the history.

10· · · · A.· If it helps you, see if it helps you.

11· · · · Q.· We'll see.· I don't know how much can help me.

12· ·I mean, we will have to see by the end of the day.

13· ·Maybe not much.

14· · · · A.· All right.

15· · · · Q.· Okay.· So the 1349 Dade Boulevard was a gas

16· ·station when you bought it.· And is it your recollection

17· ·that you were able to continue operating as a gas

18· ·station or were you --

19· · · · A.· No.· I didn't want gas.

20· · · · Q.· Okay.

21· · · · A.· I didn't want gas because we had the gas wars,

22· ·not gas wars, but we had rationing for a while, a long

23· ·time ago.

24· · · · Q.· You are talking in the 1970s?

25· · · · A.· Something like -- maybe before that too.

Page 21
·1· · · · Q.· Okay.

·2· · · · A.· We had a gas station on Alton Road.· It was a

·3· ·Gulf station that we just leased it, you know.· You buy

·4· ·their -- you buy their equipment, and they let you use

·5· ·their station.· And I had AAA and I had towing, and I

·6· ·had -- I had everything.

·7· · · · Q.· Right.· So when you bought the gas station --

·8· ·so -- let me strike that.

·9· · · · · · So you had the other gas station --

10· · · · A.· I had Alton Road first.

11· · · · Q.· Okay.· And I just want to make sure we are

12· ·talking about the same thing because a moment ago you

13· ·said you thought the other station was on Collins.

14· · · · A.· It is Collins.· Alton Road -- Alton Road was a

15· ·different place.· We did AAA there --

16· · · · Q.· Oh, I see.

17· · · · A.· -- then we had Collins, then we had Collins

18· ·Avenue which I bought the property and sold it.· There

19· ·is a high-rise there now.· And then I had 1349 Dade

20· ·Boulevard.

21· · · · Q.· Okay.· That's my mistake.· I thought we were --

22· · · · A.· That's okay.

23· · · · Q.· -- talking about two places.

24· · · · A.· No problem.

25· · · · Q.· So just so I am clear, you owned a gas station
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Page 26
·1· · · · · · So let me -- I have handed the witness --

·2· · · · · · MR. REISS:· Okay.

·3· · · · · · MR. BUCKNER:· I am going to tell you what they

·4· ·are, and we will see if we can get you to them, Allan.

·5· · · · · · I am going to hand the witness two documents.

·6· ·All right?· One is, on the cover of it, it says, "Exhibit

·7· ·F."· It starts with the roll call, City of Miami Beach

·8· ·Commission.· It's a series of documents related to the

·9· ·conditional use permit, but it's Exhibit F.· And the

10· ·other one is Exhibit -- has got Exhibit D on the cover.

11· · · · · · MR. REISS:· I see that.

12· · · · · · MR. BUCKNER:· Okay.· So we are going to -- here

13· ·is what we are going to do.· We are going to mark

14· ·Exhibit F as Exhibit 1 here and Exhibit D as Exhibit 2

15· ·for this deposition.· Okay?

16· · · · · · MR. REISS:· Thank you.

17· · · · · · MR. BUCKNER:· Yeah, no worries.

18· · · · · · (Exhibits No. 1 and No. 2 marked.)

19· ·BY MR. BUCKNER:

20· · · · Q.· Mr. Festa, let me give you that.

21· · · · · · (Discussion off the record.)

22· ·BY MR. BUCKNER:

23· · · · Q.· Here is a copy for each of you.· So let me

24· ·just -- I am going to hand you this in a second,

25· ·Mr. Festa.

Page 27
·1· · · · · · We have marked as Exhibit 1 a document that on

·2· ·its face says, "Roll Call Miami Beach City Commission"

·3· ·and has a series of agenda items behind it.· And that's

·4· ·your copy, Mr. Festa, Exhibit 1.

·5· · · · · · And Exhibit 2 is entitled -- well, it's on City

·6· ·of Miami Beach letterhead, at least the first page, and

·7· ·it's entitled, "Action Summary," but then behind it,

·8· ·several pages back, there is a transcript of a hearing

·9· ·from the City of Miami Beach Commission.· It appears to

10· ·be June 4th, 1980, I think.· And that's No. 2.

11· · · · · · Let me give you both of those.

12· · · · · · And, by the way, when I hand you documents

13· ·today, you can take as much time as you need to look at

14· ·them.· We are not in a hurry.· So, you know, be my guest.

15· · · · A.· This is saying that in 1980 I was selling gas?

16· · · · Q.· No.· Well, let me go through it with you, and I

17· ·will tell you what I think it says, and we will see if

18· ·it refreshes your recollection.

19· · · · · · There is -- the first item here is a -- in

20· ·Exhibit 1 -- let me find it.

21· · · · · · MS. RIBERO-AYALA:· Well, why don't we let him

22· ·go through it.

23· · · · · · MR. BUCKNER:· Yes, go through it.

24· · · · · · MS. RIBERO-AYALA:· Yeah.

25· · · · · · MR. BUCKNER:· I don't want the --

Page 28
·1· · · · · · MS. RIBERO-AYALA:· Right, right.

·2· · · · · · MR. BUCKNER:· -- there is more in here than

·3· ·just his stuff.· So I don't want to --

·4· · · · · · MS. RIBERO-AYALA:· Right.· Let's not bog him

·5· ·down with stuff.· Let me let him go through whatever

·6· ·belongs to him, and then he can say what he understands

·7· ·it to be.· So --

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Maybe I can help.· You are in Exhibit 1,

10· ·Mr. Festa.· The fourth page of Exhibit 1 you will see a

11· ·City of Miami Beach letterhead.

12· · · · · · MR. BUCKNER:· You are there, Susy.

13· ·BY MR. BUCKNER:

14· · · · Q.· A memorandum dated May 7th, 1980.· Do you see

15· ·that?

16· · · · · · MS. RIBERO-AYALA:· Okay.· All right.· So let's

17· ·let him read this.

18· · · · · · MR. BUCKNER:· Go ahead.· I think that may help.

19· · · · · · THE WITNESS:· Okay.

20· ·BY MR. BUCKNER:

21· · · · Q.· So the reason I showed you that is because this

22· ·document relates to a conditional use application for

23· ·operating a filling station at 1349 Dade Boulevard.

24· · · · · · Do you see that?

25· · · · · · MR. REISS:· Objection to the form.

Page 29
·1· · · · · · THE WITNESS:· I see it, but I don't remember

·2· ·it.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· So you don't recall applying for a

·5· ·conditional use permit to operate a filling station in

·6· ·1980 at the Dade Boulevard location?

·7· · · · · · MR. REISS:· Objection to form, documents speak

·8· ·for themselves, mischaracterizing the witness'

·9· ·testimony.

10· · · · · · You can answer the question.

11· · · · · · THE WITNESS:· No.· I was doing mostly towing.

12· ·I don't remember -- I was one of the few people that

13· ·was -- in fact, at one time I was the only one that was

14· ·doing towing.

15· ·BY MR. BUCKNER:

16· · · · Q.· Right.

17· · · · A.· So I was towing from the -- I was also -- had

18· ·a -- rented a place down on 5th Street, and we were

19· ·towing on Collins Avenue, and we were towing on 1349

20· ·Dade Boulevard.

21· · · · · · I can't -- I can't remember how we could get all

22· ·those cars in and out with pumps there.· I just -- that's

23· ·what I can't understand --

24· ·BY MR. BUCKNER:

25· · · · Q.· Okay.
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EXHIBIT “F” 



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047
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                      IN THE CIRCUIT COURT OF THE
                      11TH JUDICIAL CIRCUIT, IN AND
                      FOR MIAMI-DADE COUNTY, FLORIDA

                      CIVIL DIVISION

                      CASE NO.:  2016-004547 CA 01

SUNSET LAND ASSOCIATES, LLC,
          Plaintiff,
vs.

MARK FESTA, individually and
as trustee, MAUREEN FESTA,
VINCENT J. FESTA, individually
and as trustee, BARBARA A.
FESTA, individually and as
trustee, THE FESTA TRUST, and
BEACH TOWING SERVICES, INC.,
BEACH TOWING SERVICES OF MIAMI,
INC., CONSOLIDATED STORAGE
YARDS, INC., GOOFE PARTNERS,
INC., MIAMI AVENUE PROPERTIES,
INC., 1718 BAY ROAD CORPORATION,
FESTA TRANSPORT AND STORAGE,
INC., and CORONA STORAGE, LLC,
          Defendants.
and

THE LOFTS AT SOUTH BEACH
CONDOMINIUM ASSOCIATION, INC.,
          Intervenor-Defendant.
--------------------------------X

                        1700 Convention Center Drive
                        4th Floor
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1           MR. REISS:  And then we're going to switch

2      back on redirect?

3           MR. BUCKNER:  Yes.

4           (There was a recess taken from 1:26 p.m.

5 to 1:30 p.m.)

6           MR. BUCKNER:  Okay.  I'm going to

7      continue.  I apologize to you all in advance.

8      I forgot to make enough extra copies.  So I've

9      got one for the witness and one for them or

10      you.

11           MR. BOKSNER:  That's fine.

12           MR. BUCKNER:  We'll figure it out.  A lot

13      of it's stuff we've already used.

14                  CROSS-EXAMINATION

15 BY MR. BUCKNER:

16      Q    All right.  Mr. Mooney, I'm going to try

17 not to cover all the ground Mr. Reiss covered.  I

18 just want to -- I want to talk to you about some of

19 this stuff.

20           Okay.  What's an accessory use?

21      A    A use that is subordinate to the main

22 permitted use.

23      Q    Okay.  And am I correct that an accessory

24 use cannot continue unless the main permitted use is

25 continuing?
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1      A    That's correct.

2      Q    So if, for example, you had a gas station

3 with an accessory towing use, when the gas station

4 ceased to function, the towing use would have to end

5 as well, correct?

6           MR. REISS:  Object to the form.

7      A    If the towing function was accessory to

8 the gas station, yes.

9      Q    And there's been a lot of different words

10 used today.  I want to make sure I'm using the right

11 ones the way you use them in your professional work.

12 Do you refer to it as a main permitted use?

13      A    Yes.

14      Q    And I know we've gone through this, but

15 what is a main permitted use?

16      A    A main permitted use is the use -- the

17 main use on the property.  And it would not be

18 considered an accessory use.

19      Q    And main permitted uses are set out in the

20 code we've been talking about, correct?

21      A    That's correct.

22      Q    Both the post-1989 code and the pre-1989

23 code?

24      A    That's correct.

25      Q    And those main permitted uses are the uses
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1 that are allowed in each zoning district as set

2 forth in the code, correct?

3      A    That's correct.

4      Q    And so one way the citizens of the City of

5 Miami Beach can tell what kind of uses they're

6 permitted to put their property to is by going to

7 the zoning code and looking to see what the main

8 permitted uses are, correct?

9      A    That's correct.

10      Q    And in addition to main permitted uses,

11 there's also, we've talked about accessory uses,

12 correct?

13      A    That's correct.

14      Q    And there are also things known as

15 conditional use, right?

16      A    That's correct.

17      Q    What's a conditional use?

18      A    A conditional use is a use that requires

19 the review and approval of the Planning Board before

20 it can become an operational use.

21      Q    And so a conditional use is something that

22 could potentially be allowed, but only with certain

23 approvals, in this case, as you described, from the

24 Planning Board, correct?

25      A    That's correct.
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1      Q    And were there conditional uses in --

2 strike that.

3           Are there conditional uses under the

4 current code?

5      A    Yes.

6      Q    And were there conditional uses under the

7 pre-1989 code?

8      A    Yes.

9      Q    And just so we're clear, because I don't

10 want the record to be in any way ambiguous later,

11 when I say "the code," we're talking about the Land

12 Development Regulations of the city code?

13      A    That's correct.

14      Q    Okay.  So if I refer to that as "the

15 code," you know what that is?

16      A    Okay.  Yes.

17      Q    All right.  And I'm going to try and be

18 careful, because I know we're dealing with pre and

19 post 1989, so I'll try and put a date on it.  But if

20 for some reason I'm not clear to you - you seem very

21 adept at asking for a restatement - you will, I'm

22 sure, ask me to restate?

23      A    Yes.

24      Q    Okay.  So the fact that something's a main

25 permitted use in a particular district, that means
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1 that someone who owns property that's zoned in that

2 district can put their property to that use without

3 any further approval, correct?

4      A    They would need building permit approval

5 potentially if they're doing physical improvements

6 on the site and the use would also require a

7 Business Tax Receipt.

8      Q    Okay.  But they wouldn't need a

9 conditional use approval, would they?

10      A    No.  Not if it's listed as a main

11 permitted use.

12      Q    Right.  And so if it's not listed as a

13 main permitted use in a particular district and

14 someone wants to put their property to that use,

15 they need to get a conditional use approval,

16 correct?

17           MR. REISS:  Form.

18      A    If it is listed as a conditional use

19 within that zoning district, they would need to get

20 conditional use approval.

21      Q    Well, let me ask you this.  In going

22 through the code, is every single possible use to

23 which a particular parcel of land could put actually

24 listed somewhere in the code?

25      A    No.



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 130

1      Q    In fact, isn't it the case that both in

2 the pre-1989 code and the current code there are

3 certain uses that are set forth in there, correct?

4      A    Correct.

5      Q    And there are some set forth as primary --

6 I'm sorry, as main permitted uses, correct?

7      A    That's correct.

8      Q    And there are some set forth as

9 conditional uses, correct?

10      A    That's correct.

11      Q    And there are other uses that are not

12 listed anywhere?

13      A    That's correct.

14      Q    But those uses do exist within the City of

15 Miami Beach today, do they not?

16      A    Yes, they do.

17      Q    And prior to 1989, such uses existed

18 within the City of Miami Beach, did they not?

19      A    Yes.

20      Q    So the mere fact that -- well, strike

21 that.

22           And the reason for that is because the

23 Zoning Code cannot possibly anticipate every single

24 potential use to which property can be put, correct?

25      A    Yes.
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1      Q    And so the main permitted uses tell you

2 what you can do without further approval from the

3 zoning -- from the Planning Board, correct?

4           MR. REISS:  Form.

5      A    That's correct.

6      Q    And the conditional uses are uses you can

7 put property to if you get Planning Board approval,

8 correct?

9      A    That's correct.

10      Q    And back before 1989 -- well, strike that.

11           Today when -- is the City of Miami Beach

12 still -- strike that.

13           Today does the City of Miami Beach still

14 approve on occasion conditional uses of property?

15      A    Yes.

16      Q    And do those conditional uses require

17 approval from the Planning Board?

18      A    Yes.

19      Q    Do they require commission approval?

20      A    No.  Not under today's code.

21      Q    Did they used to require commission

22 approval?

23      A    Under the previous code, City Commission

24 approval was required.

25      Q    And when you say "the previous code,"
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1 you're talking pre-1989?

2      A    Yes.

3      Q    And were they also recorded in the records

4 of the Circuit Court in and for Miami-Dade County,

5 Florida?

6      A    I don't know.

7      Q    Do you know if today conditional use

8 approvals are recorded in the Circuit Court records?

9      A    Yes, they are.

10      Q    So as of the current time period when the

11 city Planning Board grants conditional use approval

12 to a particular use, that is recorded in the Circuit

13 Court's records?

14      A    Yes.

15      Q    And what you don't know as you sit here is

16 whether pre-1989 they were also recording those

17 conditional uses in the Circuit Court records?

18      A    That I don't know.

19      Q    Do you know where pre-1989 they were

20 recording those conditional use approvals?

21      A    Since they were reviewed by the City

22 Commission, I would imagine that the city clerk kept

23 a record of that at the time.

24      Q    Do you know for a fact that the city clerk

25 kept a record?
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1      A    That I don't know.

2      Q    Do you know if those records still exist

3 today?

4      A    That I don't know.

5      Q    Do you know if those records still exist

6 today if they're complete?

7      A    That I don't know.

8      Q    And the reason that those conditional use

9 approvals are required to be recorded is so that if

10 some years down the road someone wants to find out

11 if there was a conditional use, they would have a

12 place to go to check?

13           MR. REISS:  Form.  Predicate.

14      Speculation.

15      A    Right now conditional use approvals are

16 recorded so that there is a formal record and so

17 that future property owners will be aware of any

18 conditions that are part of that conditional use

19 approval.

20      Q    But as you sit here today, you don't know

21 how complete the older records from prior to your

22 tenure are, do you?

23      A    No, I don't.

24      Q    And you don't know how complete the

25 records are from prior to 1989, do you?
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1      A    No.

2      Q    But one of your predecessors who worked as

3 planning director in the city back then might know,

4 correct?

5           MR. REISS:  Form.  Speculation as to the

6      mind of another.  Predicate.

7      A    I couldn't speak to my predecessor's

8 knowledge.

9      Q    Well, let me ask you this.  In terms of

10 how -- in terms of how conditional use approvals

11 were recorded and maintained prior to 1989, would

12 you defer to your predecessors as planning director

13 who were there at the time in terms of their

14 knowledge on that issue?

15           MR. REISS:  Form.  Predicate.

16      Speculation.

17      A    In terms of how commission actions were

18 recorded, I would defer to the city clerk at the

19 time.

20      Q    Okay.  And with regard to how the -- how

21 the Planning Department handled conditional use

22 approvals prior to 1989, would you defer to your

23 predecessors who were working as planning directors

24 prior to 1989 on that procedure?

25           MR. REISS:  Form.  Predicate.
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1      Speculation.

2      A    For the Planning Department and Planning

3 Board recommendations, I would defer to my

4 predecessors.

5      Q    Now, you've said several times today that

6 towing is not permitted within the CD-2 district,

7 correct?

8      A    That's correct.

9      Q    And so the only way today that Beach

10 Towing could be lawfully towing at 1349 Dade

11 Boulevard is if it was a legal nonconforming use,

12 correct?

13      A    They -- Beach Towing has an active BTR.

14 That's how they're able to continue their towing

15 operation.

16      Q    Okay.  But in terms of the determination

17 that Mr. Reiss was asking you about that you're

18 going to be completing by the end of the month,

19 which is, as I understand it, whether Beach Towing

20 is operating lawfully where it is, that's what the

21 determination will be, right?

22           MR. REISS:  Form.

23      A    Yes.  That's correct.

24      Q    Okay.  And so as part of that

25 determination -- well, strike that.
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1           Because Beach Towing is not lawfully able

2 to tow at 1349 Dade Boulevard under the current

3 code, correct?

4           MR. REISS:  Form.  Predicate.

5      A    Towing would not be a permitted use under

6 the current code.

7      Q    So the only way you can make a

8 determination that they are towing lawfully there

9 today, and your determination at the end of the

10 month, is if you find they're a legal nonconforming

11 use, correct?

12           MR. REISS:  Form.  Legal conclusion.

13      A    Again, the -- the determination as to

14 their legal nonconforming status is a question of

15 fact that I will be putting together and finalizing

16 by the end of next week.

17      Q    Right.  And I understand that.  What I'm

18 trying to get at is something different.  I'm trying

19 to make sure there's nothing I'm missing here.  For

20 you to find that Beach Towing is operating legally

21 at 1349 Dade Boulevard, you would have to find that

22 they're a legal nonconforming use, because there's

23 no other legal basis for them to be operating there

24 today; is that not right?

25           MR. REISS:  Form.  Predicate.  Legal



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 137

1      conclusion.

2      A    That's a very broad question that I

3 couldn't answer at least until I make the

4 determination regarding legal nonconforming use.

5      Q    Okay.  Is the towing operation at 1349

6 Dade Boulevard, to your knowledge, an accessory use

7 to any other use?

8      A    The current operation, no.

9      Q    And you've said it's not a main permitted

10 use under the current code, correct?

11      A    That's correct.

12      Q    And does Beach Towing have a conditional

13 use permit to tow at 1349 Dade Boulevard?

14      A    No.

15      Q    Other than being a legal nonconforming

16 use, is there any other status under the code that

17 would allow them to tow there today?

18           MR. REISS:  Form.  Predicate.  Legal

19      conclusion.

20      A    That's something that I also couldn't

21 answer, again until I make the determination as to

22 the legal nonconformance.

23      Q    Okay.  Well, am I missing -- is there a

24 status other than main permitted use, conditional

25 use or accessory use that I've missed?
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1 permitted -- is a main permitted use in I-1,

2 correct, under the current code?

3      A    Under the current code, towing is a

4 conditional use in the I-1.

5           Just so you know, there's a scrivener's

6 error in Municode.  We fixed it.

7      Q    Okay.  Because I was like am I losing my

8 mind?  I know I read this.

9      A    I know.  We fixed it.

10      Q    So --

11      A    It's a conditional use.  I apologize.

12      Q    No, no.  It's okay.  So let me explore

13 this, because I --

14      A    It was previously a permitted use.

15      Q    Okay.

16      A    And then it became a conditional use.

17      Q    All right.

18      A    That happened about 2008.

19      Q    Okay.

20      A    And then in 2012 or 2014, with another

21 code change, that somehow got deleted during the

22 Municode translation.  And we noticed it.  And I

23 worked with the city attorney.  We fixed it.  We

24 sent the corrected version to Municode.

25      Q    Okay.  So --
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1 permitted -- is a main permitted use in I-1,

2 correct, under the current code?

3      A    Under the current code, towing is a
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5           Just so you know, there's a scrivener's

6 error in Municode.  We fixed it.
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1      A    And I can get you both sides if you need

2 it, all the relevant adopted ordinances that back

3 that up.

4      Q    No, that's fine.  They're obviously not

5 zoned I-1.  So I'm just a little surprised.  But

6 okay.

7           So currently towing is only allowed in the

8 City of Miami Beach, a towing use, on property in an

9 I-1 district with a conditional use permit?

10      A    That's correct.

11      Q    Is Tremont Towing on an I-1 -- is their

12 building on an I-1 lot?

13      A    I believe so, yes.

14      Q    Do they have a conditional use permit?

15      A    I believe so, yes.

16      Q    And, in fact, the current code in I-1,

17 when you say it's in the conditional uses, it

18 specifically says "towing services;" it uses those

19 words, correct?

20      A    That's correct.

21      Q    So it's a specific delineated use?

22      A    That's correct.

23      Q    But as Mr. Reiss asked you several times,

24 in the pre-1989 code you cannot find the words

25 "towing" or "towing use" or "towing services"
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1 anywhere in there?

2      A    That's correct.

3      Q    You also, by the way, in the pre-1989

4 code, if I'm not mistaken, cannot find the term

5 "nuclear power plant;" is that correct?

6      A    That's correct.

7      Q    And you also can't find --

8           MR. BUCKNER:  Guys.  You can whisper.

9 BY MR. BUCKNER:

10      Q    And like I was asking you before, there

11 are a number of other uses that don't appear in the

12 code.  That's correct?

13      A    That's correct.

14      Q    In the pre-1989 code?

15      A    That's correct.

16      Q    If I owned land in the City of Miami Beach

17 pre-1989, and I had a use to which I wanted to put

18 it that was not listed, what would I be required to

19 do?

20           MR. REISS:  Form.  Predicate.  Improper

21      hypothetical.

22      A    Depending upon the use and depending upon

23 the property that you wanted to put the use, we

24 would have to evaluate whether or not that use would

25 be consistent with the listed permitted uses.
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1      Q    Right.  But if you determined -- if the

2 city determined that the use was consistent with the

3 listed permitted uses, I would still need a

4 conditional use permit because it's not listed,

5 right?

6           MR. REISS:  Form.  Lack of predicate.

7      A    No.  You're only required to get

8 conditional use approval for uses specifically

9 called out as conditional uses.

10      Q    Let's look at that.  I've got -- here's an

11 even older code that was produced in discovery.  I

12 believe this is the 1979 code.

13           (Plaintiff's Exhibit No. 2 was marked for

14 Identification.)

15 BY MR. BUCKNER:

16      Q    Exhibit 2.  And we're going to come back

17 to this.  I'm going to ask a few questions and we're

18 going to come back to this.

19           If you go to page 6.18, which is the C-6

20 Intensive Commercial District.

21      A    6.18?

22      Q    6.18, yes, sir.

23      A    Okay.

24      Q    Okay.  First of all what it says, "Uses

25 Permitted."  It says, "No land, water or structure
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1 may be used, or whole or in part, except for one or

2 more of the following uses," correct?

3      A    Okay.

4      Q    Did I read that right?

5      A    Yes.

6      Q    And that means that in the C-6 district

7 you can't use land, water or a structure unless it's

8 one of the following uses delineated therein, 1

9 through 19, correct?

10      A    That's correct.

11      Q    And then 20 says, "The following uses may

12 be permitted as a conditional use:  A, Uses not

13 listed above, which are similar in character to one

14 or more permitted uses, and which would not be

15 inappropriate in the district."  Did I read that

16 right?

17      A    Yes.

18      Q    And what that means is, if it's not one of

19 the listed uses, you can use it in that district,

20 you can use the land for that, as long as it is not

21 inappropriate and consistent with the character of

22 the listed permitted uses, right?

23      A    That's correct.

24      Q    And then it would be a conditional use?

25      A    That's correct.
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1      Q    And then you would need a conditional use

2 permit?

3      A    That's correct.

4      Q    One of those, by the way, another thing

5 that you would need a conditional use permit for is

6 a filling station, right?

7      A    That's correct.

8      Q    We'll come back to this.  Hang on to that.

9 Because I want to ask the other stuff first.

10      A    Okay.

11      Q    So let me go to where I was before.

12           (Plaintiff's Exhibit Nos. 3 and 4 were

13 marked for Identification.)

14 BY MR. BUCKNER:

15      Q    I'll give you these both at the same time.

16      A    This is three and four, right?

17      Q    Three and four.

18      A    Okay.

19           MR. BUCKNER:  Al, I actually have another

20      one.  Just one.

21           MR. BOKSNER:  Just one.

22           MR. BUCKNER:  Just one.  I'm going to keep

23      apologizing.

24           MR. BOKSNER:  That's all right.

25           MR. BUCKNER:  I'm going to keep
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1      apologizing, Al.

2           (Witness reviews document.)

3 BY MR. BUCKNER:

4      Q    Do you recognize three and four as screen

5 printouts from the City of Miami Beach website with

6 regard to Business Tax Receipt categories?

7      A    Yes.

8      Q    Okay.  And obviously these are not every

9 BTR category, right?

10      A    That's correct.

11      Q    These are BTR categories, at least some of

12 them, in the transportation and warehousing

13 category, correct?

14      A    That's correct.

15      Q    And these are different uses to which real

16 property in the City of Miami Beach can be put?

17      A    That's correct.

18      Q    And on here, for example, one of the uses

19 is storage yard on Exhibit 3.  You see that?

20      A    Yes.

21      Q    And a storage yard is -- what's your

22 understanding of what a storage yard is?

23      A    A place where things are stored.

24      Q    Is it specifically a place where

25 automobiles are stored?
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1      A    It could be automobiles.

2      Q    Okay.  In addition, one of the other uses

3 is tow truck/wrecker, correct?

4      A    That's correct.

5      Q    And on Exhibit 4, the last is

6 wrecker/towing service; that's another use, correct?

7      A    That's correct.

8      Q    And these are all separate and independent

9 uses to which real property can be put, correct?

10      A    That's correct.

11      Q    And obviously, if you have a BTR -- strike

12 that.

13           You can have a BTR -- a particular

14 property owner can have -- let me not step all over

15 myself.  Strike that.

16           A particular property owner can have a BTR

17 for his or her property that has more than one use

18 listed on it, correct?

19      A    That's correct.

20      Q    In fact, it's probably not an unusual

21 occurrence that property owners have multiple uses

22 listed on their BTRs?

23      A    That's correct.

24      Q    But each use is separate and independent,

25 correct?
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1      Q    Okay.  And you recall Mr. Reiss asked you

2 some questions about when Beach Towing started

3 towing at 1349 Dade Boulevard?

4      A    Yes.

5      Q    Now, do you have any personal knowledge,

6 as you sit here today, when Beach Towing started

7 towing at 1349 Dade Boulevard?

8      A    No.

9      Q    Did you know, for example, that Vincent

10 Festa, the original owner of Beach Towing, had

11 several locations to which he towed on Miami Beach?

12      A    No.

13      Q    Did you know that he lost the right to tow

14 at some of those locations at some period of time?

15      A    No.

16      Q    And by the way, Mr. Festa's testified in

17 this case.  Did you know he testified that when he

18 sought the conditional use permit for the gas

19 station, he never intended to pump gasoline and

20 never pumped a gallon of gasoline?

21      A    I did not know that.

22      Q    Okay.  And looking here at Exhibit A,

23 remember Mr. Reiss showed you this, dated July 18,

24 1979 there on the middle card, right?

25      A    Yes.
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1      Q    And he showed you this to try and

2 establish that Beach Towing was towing to 1349 Dade

3 Boulevard as of that date, right?

4      A    I believe so.

5      Q    But that's not actually what it says, is

6 it?  If you read it, the second part says,

7 "determine appropriate action city may take to

8 require them to maintain their 1349 Dade Boulevard

9 property clear of disabled vehicles."  Doesn't that

10 mean they were allowed to tow vehicles to that

11 property as of that time?

12      A    I don't know.  I could not answer that.

13      Q    Okay.  This document does not establish

14 that Beach Towing was lawfully towing at 1349 Dade

15 Boulevard as of 1979, does it?

16           MR. REISS:  Form.  Argumentative.  Legal

17      conclusion.

18      A    I couldn't reach that conclusion.

19      Q    So you would not be able to conclude that

20 Beach Towing was towing as of that date from this

21 document, would you?

22      A    No.

23      Q    And so when Mr. -- the import of

24 Mr. Larkin's letter in part was that Beach Towing

25 was towing as an accessory use to a gas station use
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1 at 1349 Dade Boulevard as of 1980, correct?

2           MR. REISS:  Form.

3      A    I would have to review Mr. Larkin's letter

4 to determine that.

5      Q    Okay.  If they were towing as an accessory

6 to the gas station use, that gas station use was

7 under the old code, as we've seen, only allowed with

8 a conditional use permit, right?

9           MR. REISS:  Form.  Predicate.  Improper

10      hypothetical.

11      A    Under the C-6, it listed filling stations

12 as a conditional use.

13      Q    Right.  So they would have needed a

14 conditional use permit, right?

15      A    For a filling station.

16      Q    Right.  And, in fact, the building card

17 shows they sought and received a conditional permit

18 for a filling station, correct?

19      A    Correct.

20      Q    And towing could be an accessory use to a

21 filling station, right?

22           MR. REISS:  Form.  Improper hypothetical.

23      Predicate.

24      A    Towing generally could be an accessory use

25 to a filling station.
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1      Q    Right.  Because if you're -- if you have a

2 repair operation, for example, you might need to tow

3 cars that aren't running, right?

4      A    Correct.

5      Q    But if that filling station use ceases to

6 exist at some point in time, so must the accessory

7 towing use, correct?

8           MR. REISS:  Form.  Predicate.

9      A    It would depend upon how the towing use

10 was licensed and permitted.

11      Q    Okay.  But even if it had -- even if the

12 towing use had a BTR and everything else -- let me

13 ask you this.  Are you familiar with the situation

14 where an accessory use grows to overtake the main

15 permitted use?

16           MR. REISS:  Form.  Improper hypothetical.

17      Predicate.

18      A    I'm familiar with how that could

19 potentially happen.

20      Q    Right.  And if an accessory use expands

21 and overtakes the permitted use, that doesn't make

22 the accessory use permitted, does it?

23           MR. REISS:  Form.  Predicate.

24      A    It doesn't remove its status as an

25 accessory use if the code still listed it as an



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 187

1 accessory use.

2      Q    And so if the main permitted use goes

3 away, then the accessory use is not allowed to stand

4 on its own; it too has to end?

5           MR. REISS:  Improper hypothetical.  Form.

6      A    If the accessory use is not a main

7 permitted use in the zoned district.

8      Q    Mr. Reiss -- if you go to D and E for me.

9 I'll try and move through these expeditiously.

10           MR. REISS:  The Resolutions.

11           MR. BUCKNER:  Yes, the two.

12           MR. BOKSNER:  He's got it, D and E.

13 BY MR. BUCKNER:

14      Q    Okay.  Perfect.  Let's start with -- let's

15 start with D.

16      A    Okay.

17      Q    Mr. Reiss asked you, in the third to last

18 "Whereas" clause, "Whereas, the permittees are the

19 only two service providers which satisfy all the

20 requirements in the Miami Beach City Code and

21 Administrative Rules and Regulations for police and

22 parking towing permits, including the requirement to

23 provide vehicle storage facilities within the city

24 limits."  Do you recall him asking you about that?

25      A    Yes.
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1700 Convention Center Drive
Miami Beach, Florida  33139-1819

TRADE NAME:

IN CARE OF:

ADDRESS:

LICENSE NUMBER:

Beginning:

Expires:

Parcel No:

CITY OF MIAMI BEACH
CERTIFICATE OF USE, ANNUAL FIRE FEE, AND BUSINESS TAX RECEIPT

DBA:

Code Business Type

#Locations

TRADE ADDRESS: 
A penalty is imposed for failure to keep this Business Tax Receipt 
exhibited conspicuously at your place of business.

A Business Tax Receipt issued under this article does not waive or 
supersede other City laws, does not constitute City approval of a 
particular business activity and does not excuse the licensee from all 
other laws applicable to the licensee's business.

This Receipt may be transferred:

A. Within 30 days of a bonafide sale, otherwise a complete annual 
payment is due.

B. To another location within the City if proper approvals and the 

Additional Information

Storage Locations

FROM:

PRESORTED
FIRST CLASS

U.S. POSTAGE
PAID

MIAMI BEACH, FL
PERMIT No 1525

CITY OF MIAMI BEACH
1700 CONVENTION CENTER DRIVE
MIAMI BEACH, FL 33139-1819
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·1· · ·IN THE CIRCUIT COURT OF THE 11TH JUDICIAL CIRCUIT
· · · · · · · ·IN AND FOR MIAMI-DADE COUNTY, FLORIDA
·2
· · · · · · · · · ·Case No.· 2016-004547 CA 01
·3

·4· ·_____________________________________

·5· ·SUNSET LAND ASSOCIATES, LLC,

·6· · · · · · · · · ·Plaintiff,

·7· ·vs.

·8· ·MARK FESTA, individually and as
· · ·trustee, MAUREEN FESTA, VINCENT J.
·9· ·FESTA, individually and as trustee,
· · ·THE FESTA TRUST, and BEACH TOWING
10· ·SERVICES, INC., BEACH TOWING SERVICES
· · ·OF MIAMI, INC., CONSOLIDATED STORAGE
11· ·YARDS, INC., GOOFE PARTNERS, INC.,
· · ·MIAMI AVENUE PROPERTIES, INC., 1718
12· ·BAY ROAD CORPORATION, FESTA TRANSPORT
· · ·AND STORAGE, INC., and CORONA
13· ·STORAGE, LLC,

14· · · · · · · · · ·Defendant(s).
· · ·_____________________________________
15

16· ·and THE LOFTS AT SOUTH BEACH CONDOMINIUM
· · ·ASSOCIATION, INC.
17
· · · · · ·Intervenor-Defendant,
18
· · ·and
19
· · ·MARK FESTA, MAUREEN FESTA, and BEACH
20· ·TOWING SERVICES, INC.

21· · · Counter-Plaintiffs,

22· ·v.

23· ·SUNSET LAND ASSOCIATES, LLC, a
· · ·Florida limited liability company,
24· ·SH OWNER, LLC, a Florida limited
· · ·liability company, TOUCH OF CLASS
25· ·PAINT & BODY SHOP, INC., a Florida
· · ·corporation and RUDOLF BUDJA GALLERY,
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Page 54
·1· ·aware of any written finding or written document by the

·2· ·administrative official for the City of Miami Beach

·3· ·that Beach Towing is a legal nonconforming use at 1349

·4· ·Dade Boulevard?

·5· · · · A.· No, sir.

·6· · · · Q.· And prior to -- and are you aware of any other

·7· ·record finding by an administrative official for the

·8· ·City of Miami Beach that Beach Towing specifically is a

·9· ·local nonconforming use at 1349 Dade Boulevard?

10· · · · A.· How do you define a record?

11· · · · Q.· Any kind of finding at all.

12· · · · A.· Yes.

13· · · · Q.· Okay.· And tell me what.

14· · · · A.· It was requested to determine once and it was

15· ·determined verbally.

16· · · · Q.· Okay.· And tell me when that was.

17· · · · A.· 2010.

18· · · · Q.· Is this in your discussion with -- who's the

19· ·planning director at the time?

20· · · · A.· Mr. Lorber.

21· · · · Q.· Okay.· And Mr. Lorber was requested to

22· ·determine whether Beach Towing was a legal

23· ·nonconforming use at 1349 Dade Boulevard?

24· · · · A.· Yes, sir.

25· · · · Q.· Who requested it?
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·1· · · · A.· I did.

·2· · · · Q.· And did he create a written document that

·3· ·reflected his findings?

·4· · · · A.· No, it was a verbal determination.

·5· · · · Q.· So he just told you.

·6· · · · A.· Yes.

·7· · · · Q.· And you were working for the City at the time.

·8· · · · A.· Yes.

·9· · · · Q.· Other than what he told you, is there any

10· ·record of that?

11· · · · A.· I approved the license based on his approval.

12· · · · Q.· And which license did you approve?

13· · · · A.· I approved -- well, I approved the

14· ·occupational business tax receipt.· I don't remember

15· ·what it was for.· We had to determine it was for adding

16· ·an additional owner or an additional associate to the

17· ·operation.

18· · · · Q.· Okay.· This was in 2010?

19· · · · A.· A-ha.

20· · · · Q.· Is that a yes?

21· · · · A.· Yes, sir.

22· · · · Q.· You had a conversation with Mr. Lorber.· Tell

23· ·me what you asked him.

24· · · · A.· I asked him can I approve this.

25· · · · Q.· And what did he say?
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·1· · · · A.· And he says well, first we will have to

·2· ·determine whether it's a legal nonconforming use.

·3· · · · Q.· And did he make that determination?

·4· · · · A.· We went about it together, yes.

·5· · · · Q.· And how did you decide it was a legal

·6· ·nonconforming use?

·7· · · · A.· We did some research.

·8· · · · Q.· And what did you find?

·9· · · · A.· We found it was.

10· · · · Q.· Why?

11· · · · A.· Because the use had been existing prior to

12· ·1989.· Legally existing prior to 1989.

13· · · · Q.· And I understand the use existed prior to

14· ·1989.· How did you determine that it was legal prior to

15· ·1989?

16· · · · A.· We looked for BTR'S and occupational license

17· ·records.

18· · · · Q.· All right.· And BTR's and occupational license

19· ·records showed that Beach Towing was operating a towing

20· ·operation prior to 1989, correct?

21· · · · A.· Yes, sir.

22· · · · Q.· What other evidence did you have?

23· · · · A.· Prior approval of other planners going back to

24· ·the '70s.

25· · · · Q.· So when you say prior approvals, approvals of
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·1· ·what?

·2· · · · A.· Approvals of BTR's, approvals of changes in --

·3· ·small changes here and there.· Just accumulation of

·4· ·stuff that happens through the years.

·5· · · · Q.· Are any of those documents that you reviewed,

·6· ·are those referenced in your list of documents?

·7· · · · A.· No, sir.· I don't have access to them right

·8· ·now.

·9· · · · Q.· Okay.· So in terms of what documents would

10· ·back up what you're telling, those are all documents

11· ·you don't have.

12· · · · A.· I don't have them, no.

13· · · · · · MR. REISS:· Just for the record, I think she

14· · · · was listed as both a fact and expert witness, just

15· · · · for your clarification.

16· · · · · · MR. BUCKNER:· Okay.

17· ·BY MR. BUCKNER:

18· · · · Q.· So the basis for your statement here today

19· ·that Beach Towing was a legal nonconforming use prior

20· ·to 1989 is based on what about Mr. Lorber told you,

21· ·correct?

22· · · · · · MR. REISS:· Form.

23· · · · · · THE WITNESS:· No, sir.

24· ·BY MR. BUCKNER:

25· · · · Q.· What's it based on?
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·1· · · · A.· That was what it was based off in 2010.· Today

·2· ·it's based on Mr. Kurlancheek's determination,

·3· ·contemporaneous determination that it was legal

·4· ·nonconforming at the time.

·5· · · · Q.· Okay.· And that's based on the records you

·6· ·cite from the Magnum Towing matter.

·7· · · · A.· Yes, sir.

·8· · · · Q.· And so with regard to what Mr. Kurlancheek

·9· ·meant and what he was talking about, you would

10· ·obviously defer to him on that, correct?

11· · · · A.· Yes, because he's the official.

12· · · · Q.· Okay.· But let's talk about prior to 2010.  I

13· ·want to break this up.· Leave aside Mr. Kurlancheek's

14· ·determination.· I want to finish with Mr. Lorber's

15· ·determination.

16· · · · · · With regard to Mr. Lorber's determination that

17· ·Beach Towing was a legal nonconforming use, that's

18· ·based solely on what he told you, correct?

19· · · · A.· No, sir.

20· · · · Q.· Okay.· What's it based on?

21· · · · A.· Like I said, we went through the records, the

22· ·old records and he asked me to do some research before

23· ·he made a determination.

24· · · · Q.· All right.· And you found old BTR's and old

25· ·licenses for the City?
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·1· · · · A.· Yes, sir.

·2· · · · Q.· For the City of Miami Beach for Beach Towing.

·3· · · · A.· Yes.

·4· · · · Q.· You didn't find any conditional use permits,

·5· ·correct?

·6· · · · A.· No, sir.

·7· · · · Q.· And you didn't make the determination that

·8· ·Beach Towing was a legal nonconforming use.· Mr. Lorber

·9· ·had to do that, right?

10· · · · A.· Yes, sir.

11· · · · Q.· Because he's the administrative officer.

12· · · · A.· Yes.

13· · · · Q.· So he told you that.

14· · · · A.· Yes.

15· · · · Q.· That's how you know that because he had to

16· ·tell you, correct?

17· · · · A.· Yes.

18· · · · Q.· You would agree with me that -- strike that.

19· · · · · · So I want to make sure I exhausted the

20· ·universe of stuff you know about this area.

21· · · · · · So other than your conversations with Mr.

22· ·Lorber and the documents you brought to him that you

23· ·don't have, there is the stuff that you said from Mr.

24· ·Kurlancheek, right?

25· · · · A.· Yes.
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·1· · · · Q.· And that's the transcript from the Magnum

·2· ·Towing matter, correct?

·3· · · · A.· Yes.

·4· · · · Q.· Other than those two things, do you have any

·5· ·other basis for determining that Beach Towing was a

·6· ·legal nonconforming use at 1349 Dade Boulevard?

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· There is also several contracts

·9· · · · with the police.· The uses are very well

10· · · · established prior to 1989.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.

13· · · · A.· So the transition, you just have to prove

14· ·existence before and existence after the transition.

15· · · · Q.· Well, you have to prove lawful existence.

16· · · · A.· Yes.

17· · · · Q.· So if Beach Towing was operating a towing

18· ·operation unlawfully at 1349 Dade Boulevard before

19· ·1989, the mere fact of the transition to the new code

20· ·wouldn't convert it to a legal nonconforming use,

21· ·correct?

22· · · · A.· Define lawfully.

23· · · · Q.· Well, there is legal and there is more than

24· ·one kind of nonconforming use, isn't there?

25· · · · A.· No.
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·1· · · · Q.· There is only a legal nonconforming use?

·2· · · · A.· If it's nonconforming, then you can't -- it's

·3· ·either legal nonconforming or not permitted.

·4· · · · Q.· Okay.· So if something was not permitted prior

·5· ·to 1989 on a particular district, the mere fact that a

·6· ·new code is enacted doesn't make it legal

·7· ·nonconforming, correct?

·8· · · · A.· True.

·9· · · · Q.· It has to be both nonconforming and legal

10· ·prior to the change in code.

11· · · · · · MR. REISS:· Form.

12· · · · · · THE WITNESS:· You have to rephrase that.

13· ·BY MR. BUCKNER:

14· · · · Q.· Sure.· What does the word legal in legal

15· ·nonconforming use mean?

16· · · · A.· It means authorized by the City.

17· · · · Q.· And it means it had to be authorized under the

18· ·old code, correct?

19· · · · A.· It had to be authorized in some form, yes.

20· · · · Q.· Right.· Because if it was authorized under the

21· ·new code, that use, you wouldn't need to go through the

22· ·legal nonconforming analysis, right?

23· · · · A.· Okay.

24· · · · Q.· Is that right?

25· · · · A.· Sure.
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·1· · · · Q.· For example, if CD-2 allowed a towing use,

·2· ·Beach Towing would be able to operate at 1349 Dade

·3· ·Boulevard under the current code, correct?

·4· · · · A.· Sure.

·5· · · · Q.· But because CD doesn't allow towing, right?

·6· · · · A.· It doesn't.

·7· · · · Q.· The only way Beach Towing can operate lawfully

·8· ·there is if they are a legal nonconforming use,

·9· ·correct?

10· · · · · · MR. REISS:· Form.

11· · · · · · THE WITNESS:· Yes.

12· ·BY MR. BUCKNER:

13· · · · Q.· I want to make sure I'm done with this.

14· · · · · · Other than Mr. Kurlancheek that you told me

15· ·about and Mr. Lorber and your discussions with him, are

16· ·there any other basis for your assertion that Beach

17· ·Towing is a legal nonconforming use at 1349 --

18· · · · A.· Yes.

19· · · · Q.· Okay.· And you said one of them was that they

20· ·had gotten permits, towing permits, correct?

21· · · · A.· No.

22· · · · Q.· Okay.· Tell me what else.

23· · · · A.· The use was well established prior to 1989 and

24· ·it's on records, including police contracts, including

25· ·BTR's and there is records of that available in
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·1· ·microfiche and they are included on my list of stuff.

·2· · · · Q.· Okay.· Anything else?

·3· · · · A.· No, that's sufficient.

·4· · · · Q.· Have you looked at the pre-1989 code as part

·5· ·of your work in this case?

·6· · · · A.· Yes, sir.

·7· · · · Q.· And do you find in looking at the pre-1989

·8· ·code, is a towing listed anywhere in the code?

·9· · · · A.· No, sir.

10· · · · Q.· And you are aware BTR's have language on them

11· ·that say -- strike that.· Let's just use one.

12· · · · · · MR. REISS:· Off the record.

13· · · · · · (Thereupon a recess was taken in

14· · · · · · deposition, after which the

15· · · · · · deposition continued as follows:)

16· ·BY MR. BUCKNER:

17· · · · Q.· Just so I'm clear, in the entirety of your

18· ·work for the City of Miami Beach, you never have been

19· ·the administrative officer charged with making the

20· ·determination of whether something is or is not

21· ·consistent with the code, correct?

22· · · · A.· No, sir.

23· · · · Q.· You have not been.

24· · · · A.· I have not been.

25· · · · Q.· In the time that you worked for the City, did
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·1· ·you ever encounter a BTR that was issued in error?

·2· · · · A.· I don't think so.

·3· · · · Q.· Okay.· So Beach Towing's status today at 1349

·4· ·Dade Boulevard is a nonconforming use of land, correct?

·5· · · · · · MR. REISS:· Form.

·6· · · · · · THE WITNESS:· I don't understand that

·7· · · · question.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· I said Beach Towing's use at 1349 Dade

10· ·Boulevard today is as a nonconforming use of land,

11· ·correct?

12· · · · · · MR. REISS:· Form.

13· · · · · · THE WITNESS:· Yeah.· I object to the form,

14· · · · too.

15· ·BY MR. BUCKNER:

16· · · · Q.· Okay.· You can't object to the form.

17· · · · A.· Rephrase, please.

18· · · · Q.· You know what a nonconforming use of land is,

19· ·right?

20· · · · A.· Again, nonconforming use of land.

21· · · · Q.· Okay.· Tell me what kinds of nonconforming

22· ·uses there are.

23· · · · A.· This is an existing use that is nonconforming

24· ·to the district.

25· · · · Q.· Okay.

Page 65
·1· · · · A.· So it's not -- it's not a land use that is --

·2· ·I know it's complicated.· It's difficult to understand.

·3· · · · Q.· Well, what I'm asking you is --

·4· · · · A.· There is a line in there.

·5· · · · Q.· Okay.· I'm trying to figure out what that line

·6· ·is.· You can have a nonconforming use of a building,

·7· ·right?

·8· · · · A.· Yes.

·9· · · · Q.· And you can have nonconforming use of land,

10· ·right?

11· · · · A.· Yes.

12· · · · Q.· And so is there anything else other than land

13· ·and buildings on which zoning is involved?

14· · · · A.· No.

15· · · · Q.· Okay.· So it's either a nonconforming use of a

16· ·building or it's a nonconforming use of land, correct?

17· · · · A.· Okay.

18· · · · Q.· I'm asking you, Beach Towing has a large, we

19· ·will call it a lot, on which they keep cars that they

20· ·have towed, right?

21· · · · A.· Okay.

22· · · · Q.· You have been out there, right?

23· · · · A.· Yes.

24· · · · Q.· Have you been out there recently?

25· · · · A.· Yes.
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·1· · · · Q.· Okay.· So that's the land they are using to

·2· ·store those cars, correct?

·3· · · · A.· Yes.

·4· · · · Q.· And so the legal nonconforming use of that

·5· ·property is a legal nonconforming use of land, correct?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· So let's talk about some other stuff.

·8· ·I want to -- you don't have to look at your report.

·9· ·You can always look at whatever you want.· It's not a

10· ·closed book test.· I want to ask you some stuff about

11· ·your other parts of your report.

12· · · · · · First of all, you talk about, on page five,

13· ·you say the only other industrial district is located

14· ·on Watson Island, a small island off MacArthur

15· ·Causeway, right?

16· · · · A.· Yes.

17· · · · Q.· Isn't Watson Island part of the City of Miami?

18· · · · A.· No, sir.

19· · · · Q.· Watson Island is part of the City Miami Beach?

20· · · · A.· No, sir.· That's where the City's municipal

21· ·lot is.· It's the portion close to Miami Beach.· It's

22· ·called Terminal Island really, but it's a portion of

23· ·Watson Island that is part of Miami Beach.

24· · · · Q.· Is it zoned industrial?

25· · · · A.· Yes.· It's changing now.· There is obligations
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·1· ·to morph it into nonindustrial.

·2· · · · Q.· Is the whole of Watson Island zoned

·3· ·industrial?

·4· · · · A.· No, they are changing it.· Like I said, it's

·5· ·under change right now.

·6· · · · Q.· Okay.· Let's break it into pieces.

·7· · · · · · Prior to the current change, when -- strike

·8· ·that.· When did the effort to change Watson Island

·9· ·start, do you know?

10· · · · A.· Terminal Island.· I think two years ago.

11· · · · Q.· Okay.· You refer to Watson.· Is it Watson

12· ·Island or Terminal Island?

13· · · · A.· Terminal Island is a piece of Watson and

14· ·that's the part that belongs to Miami Beach.

15· · · · Q.· All right.· So Watson Island --

16· · · · A.· Miami.

17· · · · Q.· -- belongs to Miami.

18· · · · A.· Most of it, yeah.

19· · · · Q.· Terminal Island belongs to Miami Beach.

20· · · · A.· Yes.

21· · · · Q.· And Terminal Island is where you're talking

22· ·about that is the only other industrial district in

23· ·Miami Beach.

24· · · · A.· Yes, sir.

25· · · · Q.· And it's zoned I-1 currently?
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·1· · · · A.· Currently, yes.· They are morphing it into, I

·2· ·think CD's or a mixture of commercial and residential.

·3· ·They are working on it.

·4· · · · Q.· Who's make that change?

·5· · · · A.· The City of Miami Beach and some applicants.

·6· · · · Q.· Have you had any involvement in that?

·7· · · · A.· No, sir.· I've seen some --

·8· · · · Q.· You just heard about it, right?

·9· · · · A.· Right, through the grapevine.

10· · · · Q.· So I want to bounce around a little bit.· Let

11· ·me see if we can move this along.

12· · · · · · One of the things you reviewed in this case

13· ·was Ms. Dougherty's report, correct?

14· · · · A.· Yes, sir.

15· · · · Q.· And you also reviewed her declaration?

16· · · · A.· Yes.

17· · · · Q.· You saw where she discussed uses in the Sunset

18· ·Harbour area that had changed, correct?

19· · · · A.· I need to go read it again.

20· · · · Q.· Sure.

21· · · · A.· Do you want to walk me through it?

22· · · · Q.· On page seven -- let's do this.· I'm going to

23· ·mark her report.· Exhibit 7 Ms. Dougherty's report.

24· · · · · · (The document referred to

25· · · · · · was thereupon marked as
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·1· · · · · · Plaintiff's Exhibit Number

·2· · · · · · 7 for Identification,

·3· · · · · · a copy of which is attached

·4· · · · · · hereto.)

·5· ·BY MR. BUCKNER:

·6· · · · Q.· Okay.

·7· · · · A.· Did you say page seven?

·8· · · · Q.· Right.· On pages seven and eight of the

·9· ·report.· You see there is a summary of changes from

10· ·2003 to 2014 in the first block, and then there is from

11· ·2014 to 2017 in the second block.· Do you see those?

12· · · · A.· Say that again.

13· · · · Q.· That's okay.

14· · · · A.· I was reading.

15· · · · Q.· That's all right.· Let's be specific.

16· · · · · · Have you looked at this part of Ms.

17· ·Dougherty's report?

18· · · · A.· Yes, sir.

19· · · · Q.· And let's talk first about notable changes

20· ·from 2003 to 2014, which is the bullets at the top of

21· ·page seven.· Do you see those?

22· · · · A.· Yes.

23· · · · Q.· With regard to any of those, have you

24· ·determined that she is incorrect about any of those

25· ·changes?
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·1· · · · A.· Not incorrect.· How's that?

·2· · · · Q.· That's fine.· So looking at the second block

·3· ·of bullet the summary of notable changes from 2014 to

·4· ·2017, in reviewing those, have you found that any of

·5· ·her determinations there are incorrect?

·6· · · · A.· No, they are not incorrect.

·7· · · · Q.· Okay.· And tell me again, what exhibit did I

·8· ·mark that?

·9· · · · A.· 7.

10· · · · Q.· Now, you attached to your latest version of

11· ·your report, a map entitled distribution of existing

12· ·industrial uses in Sunset Harbour neighborhood XT.

13· · · · A.· Yes.

14· · · · Q.· Did you create that?

15· · · · A.· Yes.

16· · · · Q.· I want to ask you about this.· I'm going to go

17· ·ahead and mark it separately because I actually pulled

18· ·it off your thumb drive last night.· I'm going to put

19· ·the sticker here.

20· · · · · · (The document referred to

21· · · · · · was thereupon marked as

22· · · · · · Plaintiff's Exhibit Number

23· · · · · · 8 for Identification,

24· · · · · · a copy of which is attached

25· · · · · · hereto.)
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· All right.· So I want to ask you about a few

·3· ·things on here and I may need you to mark stuff so we

·4· ·know later on what we are talking about.· I have a pen

·5· ·if you need one.· Tell me what you were trying to do

·6· ·with this map.

·7· · · · A.· Show existing industrial uses in the Sunset

·8· ·Harbour neighborhood.

·9· · · · Q.· Okay.· And the existing industrial uses are

10· ·the ones you circled in, what is that, light purple?

11· · · · A.· Yes.

12· · · · Q.· I want to ask you about a few of these.

13· · · · · · First of all, there is a use on the corner of

14· ·Purdy and 18th furthest to the west, right north of the

15· ·assembled properties, do you see that?

16· · · · A.· Purdy and 18th, yes.

17· · · · Q.· Okay.· And that building there is used for

18· ·kayak rentals, correct?

19· · · · A.· Yes, and a motorcycle shop.

20· · · · Q.· When you say a motorcycle shop, scooter

21· ·rentals, right?

22· · · · A.· They have repairs on site.· Repairs are not

23· ·allowed in the City.

24· · · · Q.· That's a CD-2 zoned lot, right?

25· · · · A.· Yes.
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·1· · · · Q.· Do you know if that's a legal nonconforming

·2· ·use?

·3· · · · A.· It must be.

·4· · · · Q.· Well, when you say it must be, do you know?

·5· · · · A.· I don't know.· I know it's existing.

·6· · · · Q.· You know it exists today in 2018.

·7· · · · A.· And it has existed there for a few years.

·8· · · · Q.· Do you know if it existed there prior to 1989?

·9· · · · A.· I don't.

10· · · · Q.· And so to be a legal nonconforming use, it

11· ·would have to have existed there prior to 1989,

12· ·correct?

13· · · · A.· Probably, yes.

14· · · · Q.· But if it didn't, it's not a legal

15· ·nonconforming use, correct?

16· · · · A.· Probably not, yes.

17· · · · Q.· During the time you worked for the City of

18· ·Miami Beach, did you ever take any enforcement action

19· ·against the scooter shop?

20· · · · A.· No, sir.

21· · · · Q.· As you sit here today, you said you don't know

22· ·whether it existed prior to 1989?

23· · · · A.· I don't know.· It never came up.

24· · · · Q.· Let me ask you about that.· When you say it

25· ·never came up, what does it take for a illegal use to

Page 73
·1· ·come up --

·2· · · · · · MR. REISS:· Form.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· -- at the City of Miami Beach when you worked

·5· ·there?

·6· · · · A.· They would have to come in for an application,

·7· ·for a new application or they would have to have a code

·8· ·enforcement action against them.

·9· · · · Q.· And who starts code enforcement actions?

10· · · · A.· Code.· The code department.

11· · · · Q.· Sp they would have to discover the illegal use

12· ·and bring it to your attention.· When I say your, I

13· ·mean the planning department.

14· · · · A.· Yes.

15· · · · Q.· I assume that happened from time to time when

16· ·you worked at the City.

17· · · · A.· Quite often.

18· · · · Q.· But not with regard to the scooter rental

19· ·shop.

20· · · · A.· Not particularly that I remember.· Not that I

21· ·remember with regards to the scooter rentals.

22· · · · Q.· Okay.· If we go -- let's head due east from

23· ·there and the block, on the same block as the Tremont

24· ·and Beach Towing.· You've got a use on the corner of

25· ·18th and West Avenue.
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701 Brickell Avenue, Suite 3300 | Miami, FL 33131 | T 305.374.8500 | F 305.789.7799 

Holland & Knight LLP | www.hklaw.com 

 

Tracy R. Slavens, Esq. 
305 789 7642 
tracy.slavens@hklaw.com 

 

 

December 20, 2018 
 
VIA HAND DELIVERY 
 

Mr. Thomas Mooney 
Planning Director 
City of Miami Beach 
1700 Convention Center Drive, 2nd Floor  
Miami Beach, Florida  33139 

 
 
Re:  Sunset Land Associates LLC and SH Owner LLC (“Appellants”) 

Petition for Administrative Appeal to Board of Adjustment  
(ZBA18-0079) – Appellants’ Rebuttal  

 
Dear Mr. Mooney: 

This shall constitute the Appellants’ rebuttal to the response letters from the Planning 
Director and Beach Towing Services, Inc. (“Beach Towing,” and together with the Planning 
Director, the “Respondents,” and each individually a “Respondent”) both dated November 19, 
2018, in connection with the Appellants’ petition for an administrative appeal to the Board of 
Adjustment pursuant to Section 118-9(b)(1) of the City Code (the “Appeal”) of the Planning 
Director’s determination issued on August 30, 2018, published on August 31, 2018, and attached 
hereto Exhibit “A” (the “Determination”).   

Background 

SH Owner LLC is the owner of the properties located at 1724, 1730, and 1752 Bay Road, 
Miami Beach, Florida, as identified by Folio Nos. 02-3233-012-0490, -0510, and -0550, and 
Sunset Land Associates LLC is the owner of the property located at 1738 Bay Road, Miami Beach, 
Florida, as identified by Folio No. 02-3233-012-0530 (collectively, the “Appellants’ Property”). 
The Appellants’ Property is within 375 feet of the property located at 1349 Dade Boulevard, Miami 
Beach, Florida (“1349 Dade”) from which Beach Towing operates and which property is the 
subject of this Appeal.   

Prior to October 1, 1989, 1349 Dade was zoned C-6 (Intensive Commercial District) and 
was first developed as a service station in 1956—it was known as “Beach Garage” between 1975-
1980. A Conditional Use permit for the reinstallation of gas tanks was approved by the City in 
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1980 (but these tanks were never reinstalled).1 According to the Determination, the original 
Occupational License for towing services at 1349 Dade (RL-86098263) was issued on September 
23, 1986. However, at the time, 1349 Dade was ostensibly being operated as an automobile service 
station with accessory vehicle storage.  Since then, the towing operation has effectively, but not 
lawfully, become the primary use at 1349 Dade.  On October 1, 1989, Ordinance No. 89-2655 (the 
“Ordinance”) was adopted, amending Zoning Ordinance 1891 (the “Pre-1989 Code”), and ever 
since, the zoning of 1349 Dade has been CD-2 (Commercial, Medium Intensity).  Towing was 
neither an enumerated permitted use in the C-6 zoning district nor is towing currently a Main 
Permitted Use in the CD-2 zoning district.  Nevertheless, the Occupational License (now referred 
to as a Business Tax Receipt, and hereinafter referred to as a “BTR”) for towing services has been 
renewed for Beach Towing annually.  

On July 25, 2018, and pursuant to Agenda Item R9E, the City Commission directed the 
City Attorney to file an amicus curiae brief in the litigation captioned Sunset Land Associates, LLC 
v. Beach Towing Services, Inc., et al. (Eleventh Judicial Circuit Court Case No. 2016-4547-CA-
01) (the “Litigation”) providing the Planning Director’s interpretation of the City Code regarding 
whether the Beach Towing operation is a legal, nonconforming use. The Appellants are appealing 
the Planning Director’s Determination of legal nonconforming status for 1349 Dade because it 
fails to adequately or correctly apply the provisions of Section 6 of the Pre-1989 Code and Article 
IX of the current City Code (the “City Code”).   

Appellants’ Rebuttal to Planning Director’s Response Letter Dated November 19, 
2018  

In his response to the Appeal, the Planning Director raised three arguments. The 
Appellants’ rebuttals to said arguments are as follows: 

I.  The towing operation at 1349 Dade was not legally established, and is therefore an 
illegal nonconforming use.   

At the time the towing operation at 1349 Dade was established, the subject property was 
zoned C-6, which was governed by Section 6-13 of the Pre-1989 Code. This district’s purpose was 
to establish “a utilitarian district characterized by sales, storage, repair, processing, wholesaling 
and trucking activities and [that] shall not include any residential uses.”  Despite the C-6 district 
purpose, towing was not a permitted use as of right with no additional required approvals.  The 
Permitted Uses enumerated in the C-6 district allowed any non-residential use permitted in C-5 
district, except those listed as Conditional Uses.  Based on the plain language of the Pre-1989 
Code, “towing,” “towing use,” or “towing services” were not listed Permitted Uses in the C-5 or 
C-6 districts.   

The following uses, among others, were permitted in C-5 district under Section 6-12.B of 
the Pre-1989 Code: 

                                                 
1 The owner of 1349 Dade testified that he never sold gas to customers at that location and never intended to do so. 
See Exhibit “B”. 
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20. Storage Garages, automobile and truck storage, within an area enclosed by an 
opaque masonry wall or structural wood fence not less than 6 feet in height. Such 
wall or fence shall totally screen garage and work area from public view. 

The Planning Director’s Determination and response letter note that towing services are 
consistent with the above Permitted Uses in the C-5 zoning district.  However, as established in 
the Appeal, in a deposition taken of the Planning Director on August 24, 2018, the Planning 
Director confirmed under oath that (i) the words “towing,” “towing use,” or “towing services” did 
not appear in the Pre-1989 Code; (ii) that if a use was not specifically enumerated under the Pre-
1989 Code, then a Conditional Use permit would be required for said use; and (iii) “storage yard” 
and “towing/wrecker” uses are separate and independent uses under the Pre-1989 Code provisions 
that were in effect at the time the use on 1349 Dade was established (the “Testimony”). See Exhibit 
“C”. The Planning Director’s Testimony is consistent with the language of Section 6-13.B(20)(i) 
of the Pre-1989 Code below.  The Determination and the Director’s response to the Appeal 
overlook this Section in its entirety, making his conclusions wholly inconsistent with the Pre-1989 
Code and his Testimony. 

Section 6-13.B, which regulates the uses permitted in the C-6 zoning district, further states 
the following: 

20. The following uses may be permitted as a conditional use: 

 a. Aquarium commercial. 

 b. Automobile parking lot, open or enclosed, non-commercial provided such 
use is accessory to a primary use in accordance with the provisions of 
Section 9-3 of the Ordinance. For the purpose of this Section a written 
agreement shall be construed as a Unity of Title and shall be recorded in the 
Circuit Court. 

 c. Bus terminals. 

 d.  Filling station. 

 e. Institution, educational or philanthropic, including museum and art gallery. 

 f. Municipal buildings and uses. 

 g.  Private club. 

 h.  storage parking lots. 

 i. Uses not listed above, which are similar in character to one or more 
permitted uses, and which would not be inappropriate in the district. 

 j. Temporary use for a period not to exceed 15 days. 

(Emphasis added). See Exhibit “D”.   



 4 
  

Again, “Towing,” “towing use,” or “towing services” were not a use listed as Permitted 
Uses in either the C-5 or the C-6 zoning districts.  However, it was a use which would not be 
inappropriate in the district based on the district’s purpose stated above.  Based on the plain 
language of the Pre-1989 Code, the towing use would have been permitted as a Conditional Use 
in the C-6 zoning district, with an approved Conditional Use permit pursuant to Section 6-
13.B.20.i.  Alternatively, the towing use could have been approved as an Accessory Use either to 
a Permitted Use in the C-6 District, or an approved Conditional Use.  

As established in our appeal, the issuance of Occupational License RL-86098263 is not 
conclusive evidence that the towing use was legally established on or before September 23, 1986.  
The BTR was originally obtained for an Accessory Use that unlawfully evolved into a main use 
(at the time, the towing use was accessory to the approved Conditional Use—the Filling Station).  
When the Filling Station operations ceased, the towing use became the primary use of 1349 Dade 
without the requisite additional approvals and in violation of the Pre-1989 Code.  Based on the 
City’s BTR form, it is established that a BTR “does not waive or supersede other city laws, does 
not constitute City approval of a particular business activity and does not excuse the licensee from 
all other laws applicable to the licensee’s business.” See Exhibit “E”.  Thus, the issuance and/or 
renewal of the BTR does not constitute legal establishment of the towing use as the main use at 
1349 Dade.   

Likewise, a towing permit is not conclusive evidence that the towing use was legally 
established.  The criteria for issuance of a towing permit does not consider land development 
regulations.  See Section 106-266 of the City Code.  The purpose/intent of Article VI of Chapter 
106 of the City Code, which governs towing and immobilization of vehicles, is to ensure 
compliance with Section 715.07 of the Florida Statutes, which establishes the statewide regulatory 
guidelines for the towing of vehicles.    

Given that Beach Towing does not have a Conditional Use permit granted by the City, and 
the towing use did not conform to the requirements of the Pre-1989 Code or the current City Code, 
the use was not legally established and is, therefore, an illegal, nonconforming use.   

This analysis is corroborated by Jud Kurlancheek, AICP, a professional planner for 
approximately 42 years who was employed by the City of Miami Beach in the Planning and Zoning 
Department from 1975 to 1990.  From 1975 through 1983 Mr. Kurlancheek held various planning 
positions, including but not limited to, Planner, Senior Planner, Principal Planner and, Assistant 
Director.  From 1984 to 1990, he served as the Planning and Zoning Director, and from 1990 
through 1993, he served as the Historic Preservation Director and Urban Design Director.2  While 
he was the City of Miami Beach Planning and Zoning Director, Mr. Kurlancheek was responsible 
for making interpretations of the Pre-1989 Code and authored over 1,000 recommendations to the 
City of Miami Beach City Commission, Planning Board, Board of Adjustment (variances), 
Historic Preservation Board, and Design Review Board.  In fact, Mr. Kurlancheek authored the 
Ordinance, which replaced the Pre-1989 Code. 

                                                 
2 Mr. Kurlancheek also served as the Planning and Zoning Director for the City of Hollywood and Village of Key 
Biscayne. Please refer to Exhibit “F” for more details regarding Mr. Kurlancheek’s qualifications.   
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In his Declaration, included as Exhibit “F” and incorporated by reference to this response 
letter, Mr. Kurlancheek notes that: 

18. The Towing Service at 1349 Dade Boulevard is not a legal 
nonconforming use. 

19. City of Miami Beach records indicate that in 1975, the property 
located at 1349 Dade Boulevard was used as a garage for mechanical services.  This 
use was a Permitted Use in the C-6 Zoning District. On June 4, 1980, the owner of 
the 1349 Dade Boulevard property, Vincent Festa, applied for and was granted a 
Conditional Use to establish a Filling Station at 1349 Dade Boulevard [].  During 
the course of the Conditional Use Public Hearing, it was disclosed that wrecked 
vehicles had been stored on the property as part of the garage for mechanical 
services. Thus, the garage for mechanical services was the Main Permitted Use and 
the storage of wrecked vehicles was an Accessory Use to the 1349 Dade Boulevard 
property. When the Filling Station was approved as a Conditional Use, vehicles 
were no longer being repaired at the property and Towing Services were to be 
operated as an Accessory Use to the Filling Station only. A few years after the 
Conditional Use for the Filling Station was approved, Mr. Festa applied for and was 
granted a DERM Permit to remove the underground fuel tanks [].  When the fuel 
tanks were removed from the 1349 Dade Boulevard property, the Filling Station 
ceased to operate. The removal of the Filling Station tanks resulted in Towing 
Services becoming the main use of the property, as the Main Permitted Use and 
Conditional Use to which Towing Services could be an Accessory Use were no 
longer being conducted at the property. 

20. Under the Zoning Ordinance that existed at the time, there were only 
three ways a Towing Service could be permitted at 1349 Dade Boulevard.  These 
were: (1) as a Conditional Use permitted under Section 6-13(B)(20)(i); (2) as an 
Accessory Use to a Main Permitted Use such as a garage for mechanical services; 
or (3) as an Accessory Use to a Conditional Use such as a Filling Station.  The 
Towing Service was not an approved Conditional Use at 1349 Dade Boulevard, and 
when the Main Permitted Use of the garage for mechanical services and the Filling 
Station as a Conditional Use ceased operating, the remaining use of the property at 
1349 Dade Boulevard was a Towing Service. Since a Towing Service was not listed 
as a Main Permitted Use in C-6, and was not an approved Conditional Use at 1349 
Dade Boulevard, it was not a conforming use prior to the adoption of the current 
Ordinance in 1989 and the designation of the property as CD-2, which zoning 
designation, Mr. Mooney has made clear, does not permit a towing use. As such, 
the Towing Service at 1349 Dade Boulevard cannot be considered a legal 
nonconforming use. 

21. In 1989, Zoning Ordinance No. 1891 was replaced with the current 
Ordinance. 1349 Dade Boulevard was then zoned CD-2. On June 7, 2016, Mr. Penn 
requested that Planning Director Mr. Mooney determine “whether a towing storage 
yard and facility is a Main Permitted or Conditional Use in the CD-2 Zoning 
District.” [].  Mr. Mooney replied on June 15, 2016 that, “Under Sections 142-302 
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and 142-303 of the Land Development Regulations of the City Code, towing 
storage yards and facilities are not listed as a permitted or conditional use within 
the CD-2 Zoning District.”3  

22. A Towing Service was permitted as an Accessory use to the prior 
garage for mechanical services and the Filling Station. However, when those uses 
ceased to exist, as they did prior to 1989, the Towing Service became the Main 
Permitted Use of the 1349 Dade Boulevard property.  As a Towing Service was 
never listed as a Main Permitted Use nor did the operator obtain Conditional Use 
approval for it, it operated in violation of the Zoning Ordinance.  Furthermore, and 
in the alternative, since it was never a conforming use there in the absence of a 
Main Permitted Use (vehicle repair) or a Conditional Use (Filling Station) to which 
it could be an Accessory Use, it cannot be considered a legal nonconforming use 
today. 

23. A BTR does not establish that a use of property complies with the 
Zoning Code. Rather, a BTR is a tax and not a land use regulation. 

24. BTRs are regulated by the City of Miami Beach’s Finance Department, 
which is separate and distinct from the City of Miami Beach’s Planning 
Department. Thus, when the property owners of 1349 Dade Boulevard applied for 
an Occupational License (predecessor to the BTR), the administration of the 
application was overseen by the Finance Department and not the Planning 
Department. This occurred because the Occupation License was considered a tax 
on the applicant. Accordingly, there would typically be no review by the Planning 
and Zoning Staff to determine consistency with applicable zoning regulations. The 
Finance Department also administered the renewal process for Occupational 
Licenses thereby preventing any review by the Planning and Zoning Staff. The 
change from Occupation[al] Licenses to BTRs demonstrates the intent that the BTR 
was a tax and not a land use regulation. 

25. A BTR may be issued under the City of Miami Beach’s City Code even 
where the use of land does not comply with zoning regulations because compliance 
with zoning regulations is not an enumerated requirement for approval of a BTR 
application. (See Sections 1062-371-372 of City of Miami Beach’s Code). 
Furthermore, the issuance of a BTR does not indicate compliance with the Zoning 
Code as the BTR states on its face that, it “does not waive or supersede other city 
laws, does not constitute City approval of a particular business activity and does 
not excuse the licensee from all other laws applicable to the licensee’s business.” 
[]. 

26. As noted above, the City of Miami Beach issued a Conditional Use 
Permit in 1980 for a Filling Station at 1349 Dade Boulevard (with certain conditions 
that Beach Towing’s representatives have testified are not being complied with). 
Thus, any BTR issued for towing at the 1349 Dade Boulevard property was as an 

                                                 
3 See Exhibit “G”. 
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accessory use to the Filling Station. However, Mr. Festa in 1984 applied for and 
was granted a DERM permit to remove the underground fuel tanks []. When the 
fuel tanks were removed from the 1349 Dade Boulevard property in 1984, the 
Filling Station ceased to operate. The removal of the Filling Station tanks resulted 
in Towing Services becoming the main use of the property. However, as the use of 
the property at 1349 Dade Boulevard evolved, there is no evidence that there was 
any additional review by the Planning Department for the renewal of the BTR for 
towing services at 1349 Dade Boulevard, even though the BTR was no longer the 
accessory use but the primary use of that property. 

 The above, is further verified and supported by the Declaration of Nancy Stroud, a Florida 
lawyer since 1979. Please refer to Exhibit “H” hereto. In addition to her law degree, Mrs. Stroud 
received a Master of Regional Planning from the University of North Carolina in 1978 and has 
been certified as a professional planner by the American Institute of Certified Planners (AICP) 
since 2008.  In 2011, she received the APA Florida Chapter Award for Distinguished Contribution 
to the Chapter and, as part of a team, the APA’s National Planning Excellence Award for Best 
Practice, for the creation of a citywide zoning code and comprehensive plan known as “Miami 
21.”  Mrs. Stroud has been inducted as a Fellow of the AICP by the APA, the organization’s highest 
honor.  Mrs. Stroud has served on the national APA’s amicus curiae committee since 1999, which 
is a committee appointed by the President of the APA to participate as amicus curiae in all major 
zoning and land use cases heard by the U.S. Supreme Court, as well as in other leading state and 
federal cases of particular importance to the planning profession.  In her legal practice, Mrs. Stroud 
serves as counsel to numerous municipalities in the south Florida region. Her practice consists of 
writing zoning codes and ordinances, sitting as attorney in quasi-judicial hearings before local 
elected and appointed bodies, assisting staff in review of development applications for compliance 
with zoning and land use regulations, and counseling clients in litigation matters. She is a member 
of the United States Supreme Court bar and has co-written amicus briefs submitted to the Supreme 
Court. In addition, Mrs. Stroud lectures and writes regularly on various land use law topics, 
including zoning codes, and has been co-author since 2003 of the land use treatise Planning and 
Control of Land Development: Cases and Materials, updated annually, authoring the chapter on 
the Zoning Process. 

 In her Declaration, incorporated by reference to this response letter, Mrs. Stroud concludes 
that: 

13. In order to be considered a legal nonconforming use, a use must have 
been legally in existence when the law changes to make the use nonconforming to 
the new regulations.  

14. [Respondents] claim that towing services was a legal use in the C-6 
zoning district, as that zoning district was in effect from October 1, 1971 - 
September 30, 1985. Specifically, they claim that the towing services use existed 
in 1983. Reviewing the zoning code version referenced by the [Respondents]  ([] 
which states that it was effective as amended through 1985), my opinion is that the 
towing services use is not a listed permitted use in C-6, and was instead eligible to 
be a conditional use. However, because the City never issued a conditional use 
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permit for towing services under the zoning code, the use was never legally 
established as a conditional use. 

15. The C-6 district does not list towing services as a permitted use. 
Neither does it fall under the permitted use at 6-13.B.1 (any non-residential use 
permitted in C-5 District but not the conditional uses listed in C-5). C-5 lists auto 
and truck storage (6-12.B.20) but a towing service is more intensive a use than 
simply storage of autos or trucks. It includes derelict vehicles that require use of 
heavy equipment such as forklifts and tow trucks, repair operations, and may 
include 24 hour service operation requiring use of the lot into the night hours and 
an on premise office operating 24 hours a day. C-6 allows as a listed permitted use 
“garage for mechanical service” but the definition of this use (3-2.50) does not 
include towing or car storage, which characterizes a towing services use, and a 
mechanical garage is not open 24 hours a day. In contrast, the conditional uses listed 
in C-6 include the more intensive uses like towing services - such as a filling station 
(20.b) and storage parking lots for new vehicles (20.h; see definition at 3-2. 95). 
The list of conditional uses allows as conditional uses those “which are similar in 
character to one or more permitted uses....” To the extent towing services are 
allowed under this version of the code, they would have to take place in a C-6 
district and then only with a conditional use permit issued by the City Commission. 

16. If towing services are a conditional use, they must be approved 
under the processes in the zoning code in effect in 1983, in Section 7. This process 
requires approval by the City Commission after a public hearing by the Planning 
and Zoning Board (7-l.B). The applicant must record the conditional use approval 
in the Circuit Court records (7-l.B.3.b.). [Respondents] ha[ve] presented no 
evidence of a conditional use permit, nor has it claimed that it received a conditional 
use permit. 

17. Because the towing services use was not legally permitted, either as 
a permitted use or a conditional use, in the C-6 district, when the new zoning code 
was enacted in 1989 [] the use continued to be an illegal use. The property under 
the 1989 zoning code was placed in the new CD-2 district, and the use is not legal 
in the CD-2 district as discussed above. It is nonconforming to the CD-2 district, 
and because it was never a legal use, it cannot be a “legal nonconforming use” under 
the 1989 zoning ordinance. 

18. The 1989 code also provides at Section 13-6 that the “illegal use of 
land or buildings shall not be sufficient to establish the existence of a 
Nonconforming Use.” Thus, although [Respondent] may have illegally been using 
its property for towing services, the code specifically provides that this illegal use 
is not sufficient to qualify it as a (legal) nonconforming use. 

19. Under the 1989 zoning code, it should be noted that anyone who 
wishes its use to be recognized as a legal nonconforming use could receive such a 
determination by the Director of Planning and Zoning, with an appeal to the Board 
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of Adjustment.  See Section 13-7. There is no evidence that the Defendant sought 
this determination. 

20. The issuance of an occupational license by the City of Miami Beach 
does not demonstrate that the towing services use was allowed by the zoning code 
as a permitted use, conditional use, or legal nonconforming use. These documents 
state on their faces that issuance “does not waive or supersede other City laws, does 
not constitute City approval of a particular business activity and does not excuse 
the licensee from all other laws applicable to the licensee’s business...” []. 

Moreover, the Respondent, on page 3, took aim at the Appellants’ use of testimony taken 
by deposition of Mr. Mooney and various experts in connection with the Litigation relating to the 
illegal use claim.  It is incumbent upon all parties to this matter to understand and accept the 
purpose of a deposition.  The purpose of a deposition is to allow the parties to discover what a 
witness knows and to preserve that witness’ testimony.  Specifically, the intent of a deposition is 
to allow the parties to learn all of the facts before trial, ensuring neither party is surprised by the 
witness’ trial testimony.  Thus, depositions are about gathering facts, locking in testimony in 
advance of trial, and shortening trials by allowing the parties to rely on the witness’ sworn 
deposition testimony.  6. Fla. Prac., Personal Injury & Wrongful Death Actions Section 25:3 
(2018-2019 ed.).  Florida Rules of Civil Procedure Rule 1.330, Use of Depositions in Court 
Proceedings, provides that “any part or all of a deposition may be used against any party who was 
present or represented at the taking of the deposition.” Rule 1.330(a)(1) further provides that “any 
deposition may be used by any party for the purpose of contradicting or impeaching the testimony 
of the deponent as a witness or for any purpose.”  In addition, Rule 1.330(a)(4) states that “if only 
part of a deposition is offered in evidence by a party, an adverse party may require the party to 
introduce any other part that in fairness ought to be considered with the part introduced, and any 
party may introduce any other parts.”  Nothing prohibited the Respondents from using the same 
depositions to reaffirm their positions, if such testimony existed.  However, it did not.  It cannot 
be disputed that Mr. Mooney testified under oath that “towing” and “storage” are not the same. 

II. City Code Section 118-391 governing nonconforming uses is applicable.  

It has been demonstrated that the towing use on 1349 Dade was not legally established and, 
as such, is not a legal nonconforming use.  However, even were it to be determined that the towing 
use on 1349 Dade was a legally established nonconforming use at the time of enactment of the 
City Code, then Article X and particularly Section 118-391 of the City Code would apply. As 
confirmed by Beach Towing’s own expert, the towing use was a nonconforming use of land.  See 
Exhibit “I”.  Thus, in accordance with Section 118-391 relating to nonconforming uses of land, 
the towing use was required to be discontinued and the building incident to that use removed if not 
repurposed to a conforming use within two years of the adoption of the Ordinance. 

Section 118-391 of the City Code defines a nonconforming use as “the main use and not 
accessory to the main use.”  There is no dispute that towing is the main use at 1349 Dade and, 
again, as stated by Beach Towing’s own expert, towing is a use of land.  Section 118-391 provides 
that: 
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Sec. 118-391. - Nonconforming use of land. 

(a) In any district where vacant land is being used as a nonconforming use, and 

such use is the main use and not accessory to the main use conducted in a 

building, such use shall be discontinued not later than two years from the 

effective date of these land development regulations. During the two-year period, 
such nonconforming use shall not be extended or enlarged either on the same or 
adjoining property. Any building incident and subordinate to such use of land shall 
be removed at the end of the two-year period or, if such building is so constructed 
as to permit the issuance of a permit for a use not excluded from the district, such 
building may remain as a conforming use; thereafter, both land and building shall 
be used only as conforming uses.  

(b) A use approved as a conditional use pursuant to article IV of this chapter shall 
be considered a conforming use as long as the conditions of the approval are met. 

(Emphasis added).  

The Planning Director’s response claims that because the entirety of the parcel of land that 
constitutes 1349 Dade is not vacant land, then this Section of the City Code is inapplicable.  That 
is an inaccurate interpretation of the City Code. As evidenced by the title and language of this 
Section, it is clear that the intent is to regulate open land that is being used as a nonconforming 
use.  In fact, based on the legislative history of the City Code, the terms open land and vacant land 
have been used interchangeably by the City over time.  The Pre-1989 Code used the word “open” 
and the current City Code uses the word “vacant” to describe nonconforming uses of land.  See 
Section 12.1 of the Pre-1989 Code and Section 118-391 of the City Code.   

There are only three categories of nonconforming uses created by the City Code: (1) 
nonconforming use of land (Section 118-391); (2) nonconforming use of signs (Section 118-392); 
and (3) nonconforming use of buildings (Section 118-393).  These three categories are meant to 
capture all nonconforming uses – no use can or should be interpreted to fall outside of these three 
categories if the City is truly to have the ability to police the property within its municipal 
boundaries and the applicable zoning laws.  To take an interpretation that there is any other 
category of nonconforming use would mean that the City cannot enforce its laws with respect to 
those types of uses.  However, the Planning Director, with his interpretation, would suggest the 
creation of a category of nonconforming uses that the City has no authority to regulate or enforce- 
land being used as a nonconforming use (such as a parking lot) with a structure (a fence or light 
pole, as discussed below) located on such land.  

The question is not one of lots, parcels, or property lines, but what is the main 
nonconforming use actually using – is it using the land or is it using a structure – because one is 
easier to discontinue and without significant economic loss or peril to an owner as compared to 
the other. 

What Section 118-391 does not say is that the entirety of a “property” must be vacant with 
no structures on it for the section to apply.  Section 118-391 does not say that vacant land means 
that the entirety of the “lot” is vacant.  Section 118-391 does not say that the entirety of a “parcel” 
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must be vacant.  In fact, Section 118-391 does not impose any boundaries or suggestions of what 
the size or area or border of the land in question is supposed to be.  To the contrary: 

(a) the second sentence of Section 118-391(a) indicates that the nonconforming use is 
not to be extended or enlarged “either on the same or adjoining property.”  If the “vacant land” 
encompasses the entirety of a lot, parcel, tax lot, or any other defined boundary that the City or 
Beach Towing might suggest, then there would be no need to restrict expansion of a 
nonconforming use on the same property.   

(b) the third sentence of Section 118-391(a) provides that a building incident and 
subordinate to the primary nonconforming use of land should also be removed in two (2) years –
in stark contrast to the provisions of Section 118-392 relating to buildings as main nonconforming 
uses- unless the building can be repurposed to a conforming use, and “thereafter, both land and 

building shall be used only as conforming uses.”  If the vacant land referenced is intended to 
include the entirety of some imaginary property, lot, or boundary as the City and Beach Towing 
suggest, then there would be no need to reference the building removal in two (2) years nor that 
both land and building should be used as conforming uses going forward.  The terms “building” 
and “structure” are defined in Section 114-1 of the City Code as: 

Building means any structure having a roof supported by columns or walls for the 
shelter or enclosure of persons or property and includes the word structure and 
includes any part thereof. 

Structure means anything constructed or erected, the use of which requires 
permanent location on the ground. Among other things, structures include 
buildings or any parts thereof, walls, fences, parking garages, parking lots, signs 
and screen enclosures. 

The Planning Director would suggest an interpretation where the City cannot enforce its own laws 
where land is being used for a nonconforming use because some structure, as small as a fence or a 
sign, takes the property in question outside of the purview of Section 118-391.  The City’s 
interpretation means any nonconforming use of land as a parking lot also falls outside of the City’s 
police powers because the parking lot is fenced, has a parking attendant shed, or has light poles on 
the parking lot.  Further, the City’s interpretation suggests that prior to any new change to the City 
Code, a use of land that will become nonconforming after a change to the City Code can be 
protected and not subject to the laws on nonconformities if the owner merely erects a fence or sign 
on the property or, as Beach Towing suggests, paves over the land.   

The application of the nonconforming use provisions of the code focuses on what the 
nonconforming use is occupying, critically, whether that is land or a building.  A building is on 
land as well, so without clarification all nonconforming uses would fall under the use of land.  The 
use of “open” or “vacant” for land is purely to indicate that the section does not apply to buildings 
or structures, which are covered in Section 118-393. In fact, the City Code specifically 
distinguishes between the rights and obligations of nonconforming uses of a building on land as 
compared to nonconforming uses of land that may merely have an accessory building or other 
structure.  The City Code grants more leniency to legal nonconforming uses of buildings due to 
the economic burden an owner would face if forced to modify or demolish a building.    
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The City and Beach Towing both point to a dictionary definition of “vacant land”, 
suggesting that vacant land is land that is not being used at all for any purpose.  Such an 
interpretation would render all of Section 118-391 not only ineffective, but without meaning.  If 
“vacant land” is land that is not being used at all, how can the City police “vacant land that is being 
used…”?  Further, the second and third sentences of Section 118-391(a) reinforce the clear intent 
that buildings or structures may exist on such “vacant land” as applies to the property in question 
here.  In an effort to support a nonsensical interpretation, the City and Beach Towing have resorted 
to dictionary definitions that render an entire section of the City Code meaningless and would 
create a disastrous precedent going forward – that the only police powers the City has for 
nonconforming uses are for buildings and structures, but not for uses of land. 

In the simplest of terms, the Respondents suggest that Section 118-391 has no effect at all, 
as it governs uses of vacant land while they argue that vacant land has no use.  They would also 
suggest that, no matter how big the size of the property and the land, so long as so much as a fence 
or light pole exists on a property, that the nonconforming use statute does not apply to uses of the 
surrounding land – which would necessarily include a primary use of land.  Rather, the 
interpretation that the Planning Director should be insisting upon, and the correct one based on the 
language and intent of the City Code relating to nonconforming uses, is that all legal 
nonconforming uses are subject to the City Code, and not excluded by virtue of a fence or light 
pole, or as Beach Towing suggests, paved ground, or even some other accessory structure or 
building.   

Accordingly, even if it is determined that the towing use at 1349 Dade was a legally 
established nonconforming use as of the enactment of the City Code, towing at 1349 Dade  remains  
a primary, nonconforming use of land as defined under Section 118-391 of the City Code and the 
City was required to have phased out such a non-conforming use within two (2) years of enactment 
of the City Code. 

III. Analysis of City Code and Pre-1989 Code. 

As explained by experts Nancy Stroud and Jud Kurlancheek in their Declarations, under, 
the Pre-1989 Code, the C-6 zoning district includes three types of uses: (1) Permitted Uses; (2) 
Conditional Uses; and (3) Accessory Uses.  The Permitted Uses in the C-6 zoning district, per 6-
13.B.1, consisted of any non-residential use permitted in C-5 District, but not the Conditional Uses 
listed in C-5. The C-6 district did not list towing services or towing uses as a Permitted Use, also 
corroborated by Mr. Mooney’s Testimony. C-5 lists auto and truck storage (Section 6-12.B.20) 
but a towing service is more intensive a use than simply storage of autos or trucks. It includes 
derelict vehicles that require the use of heavy equipment such as forklifts and tow trucks, repair 
operations, and may include 24-hour service operation requiring use of the lot into the night hours 
and an on premise office operating 24 hours a day.  C-6 allows as a listed Permitted Use “garage 
for mechanical service” but the definition of this use (Section 3-2.50) does not include towing or 
car storage, which characterizes a towing services use, and a mechanical garage is not open 24 
hours a day.  Mr. Mooney’s Testimony also confirms that “storage yard” and “towing/wrecker” 
uses are separate and independent uses under the Pre-1989 Code. In contrast, the Conditional Uses 
listed in C-6 include the more intensive uses like towing services—such as a filling station (Section 
6-13.B.20.b) and storage parking lots for new vehicles (Section 6-13.B.20.h; see definition at 
Section 3-2.95). The list of Conditional Uses in the Pre-1989 Code allows as Conditional Uses 
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those “which are similar in character to one or more permitted uses....” To the extent towing 
services are allowed under this version of the code, they would have to take place in a C-6 district 
and then only with a Conditional Use permit issued by the City Commission. 

Under the Pre-1989 Code, a towing service could be permitted at 1349 Dade Boulevard 
under these circumstances: (1) as a Conditional Use permitted under Section 6-13(B)(20)(i); (2) 
as an Accessory Use to a Main Permitted Use such as a garage for mechanical services; or (3) as 
an Accessory Use to a Conditional Use such as a Filling Station. Mr. Mooney’s Testimony further 
confirms that if a use was not specifically enumerated under the Pre-1989 Code, then a Conditional 
Use permit would be required for said use.  Thus, it is highly relevant to note that the towing 
services at 1349 Dade were associated with an accessory use to the Filling Station, which was the 
approved Conditional Use at 1349 Dade when the towing operations on the subject property were 
established.  When the fuel tanks were removed from 1349 Dade, the Filling Station ceased to 
operate, making the towing service the main use of the property. As stated above, because the 
towing use was not an approved Conditional Use at 1349 Dade Boulevard, and was no longer an 
Accessory Use to the approved Conditional Use or to a Permitted Use in C-6, it was not a 
conforming use under the Pre-1989 Code. 

In addition, the CD-2 zoning district, found at Article II, Division 5 of the current City 
Code, is a “commercial, medium intensity district” which allows as main permitted uses 
“commercial uses; apartments; apartment hotels, hotels, hostels, and suite hotels (pursuant to 
section 142-1105 of this chapter); religious institutions with an occupancy of 199 persons or less 
and alcoholic beverages establishments pursuant to the regulations set forth in chapter 6.” Towing 
is not listed as a Main Permitted Use in the CD-2 district. Neither is a towing use a “medium 
intensity” commercial use on the par with apartments or hotels. This is because a towing use 
involves an intense 24 hour a day activity that involves unsightly materials, namely, the storage of 
derelict vehicles as well as other towing equipment that is stored outdoors and can involve noxious 
materials such as gasoline and oils. 

Further, the list of Conditional Uses4 in this category informs the reader of which types of 
uses, when properly conditioned through a public hearing process, might be allowed in the zoning 
district. Although a Conditional Use will never be considered a “Main Permitted Use,” review of 
the Conditional Uses can inform the reader about what types of uses are considered to have greater 
negative impacts than the Main Permitted Uses. Towing is not listed as a Conditional Use in the 
CD-2 district and the uses listed there are not comparable to a towing services use.  Instead, the 
Conditional Uses listed are less intensive than a towing services use. In fact, the most comparable 
use to a towing use is Section 142-303(a)(14), Storage and/or parking of commercial vehicles. 
However, that type of storage or parking involves vehicles that are not generally derelict or in need 
of repair but instead are associated with a licensed commerce, trade or business and thus is a less 
intensive use than towing services. 

In 1989 the City of Miami Beach adopted the Ordinance, which among other things created 
a new I-1 light industrial district. The I-1 district includes towing services among its “Purpose,” 

                                                 
4 Section 114-1 of the City Code defines a Conditional Use “a use that would not be appropriate generally or without 
restriction throughout a particular zoning district, but would be appropriate if controlled as to number, area, location, 
or relation to the neighborhood.” 
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and its Main Permitted Uses included “[t]hose Uses that are consistent with the district purpose.” 
In 2008, the City Code was amended pursuant to Ordinance No. 2008-3608 to eliminate towing as 
a district purpose and the use was not specifically enumerated as a Main Permitted Use by this 
amendment.  See Exhibit “J”.  In 2009, Ordinance No. 2009-3663 further amended the City Code 
to establish towing services as a Conditional Use.  See Exhibit “K”.  Likewise, in the current 
version of the City Code, towing services are a Conditional Use in the City’s I-1 district.  Listing 
towing services as a Conditional Use in this district is a clear demonstration that 1) the use is not 
an appropriate use to be deemed a commercial medium intensity use of the sort that is a Main 
Permitted Use in the CD-2 district and, 2) the use is too intense to be considered generally 
appropriate and allowable without restrictions throughout the I-1 district. 

The case of Miami Beach v. Sunset Islands 3 & 4 Property Owners Assoc., 216 So. 2d 509 
(Fla. 3d DCA 1968) confirms that the towing services use, being listed specifically in one zoning 
district, is not allowed in the zoning district of a less intensive character. This case involved a 
property owners association that sought a mandamus from the court to halt the use of property in 
a “BB” district for the storage of yachts by an adjacent yacht manufacturing business. The Third 
District Court of Appeal upheld the Circuit Court’s issuance of the mandamus. It explained that 
boat storage was specifically permitted in the more intensive (“more liberal”) zoning district of 
BD, and was not specifically listed as a permitted use in the BB district. 216 So. 2d at 511. The 
court also explained that the “catch-all” phrase in the BB district—“or any other similar enterprises 
or businesses, which are not more obnoxious or detrimental to the welfare of the particular 
community than the enterprises or businesses herein enumerated”—could not be read to include 
the yacht storage because of the specific mention of boat storage in the more intensive district, 
BD:  

“In fact, it would appear that where the legislative authority of the City had placed 
a particular use in a certain district, [**6] it should not be permitted under the 
"catch-all" provision of any higher or more restrictive use district. To do otherwise 
nullifies the legislative decision of the City Council in determining where a 
designated business use would be permitted.” 

216 So. 2d at 512. The same logic and interpretation is applicable in this instance with respect to 
the towing use at 1349 Dade. 

The City zoning regulations regarding motor vehicle storage also confirm that towing 
services are not permitted in the CD-2 district. Towing services necessarily include motor vehicle 
storage. Section 142-1102. – Motor vehicle storage states “Except as also provided in Section 142-
1103, storage of motor vehicles shall be permitted only in the I-1 light industrial district....” The 
exceptions of Section 142-1103 do not apply to towing services. Section 142-1103 states in part: 

(a) Location regulations. 

(1) In the I-1 light industrial district and in all commercial districts, 
commercial vehicles may be stored and/or parked on the same site at which the 
associated commerce, trade or business is located. 
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(2) Commercial vehicles stored and/or parked on a site other than the site at 
which the associated commerce, trade, or business is located shall only be permitted 
in the I-1 light industrial district, and pursuant to a conditional use permit in the 
CD-I, CD-2 and CD-3 districts... 

The vehicles stored at a towing services site are not vehicles that serve the towing services 
business, but are instead the subjects of the business. For example, a towing truck used by the 
towing services company as a part of its towing business would be a commercial vehicle which 
can be stored or parked at the site, but even then only with a Conditional Use permit. The vehicles 
that are towed to the site are not commercial vehicles—these are vehicles belonging to third party 
owners that have been towed to the towing services site as part of the enforcement of a parking 
infraction. Those third party owners can be residents, tourists, and a variety of non-commercial 
owners, and they are not the owners of, nor do they typically have any affiliation with, the towing 
services use. 

In the letter dated June 15, 2016, Mr. Mooney provided his professional opinion that towing 
storage yards and facilities are not listed as a Main Permitted Use or Conditional Use in the CD-2 
zoning district. See Exhibit “G”. This corroborates Mrs. Stroud’s and Mr. Kurlancheek’s 
professional planning opinions.  Therefore, the towing use at 1349 Dade was nonconforming prior 
to 1989 under the C-6 designation, is nonconforming under the CD-2 designation, and cannot be 
considered a legal nonconforming use. 

Appellants’ Rebuttal to Beach Towing’s Response Letter Dated November 19, 2018  

The response submitted by Beach Towing contained five arguments. The Appellants’ 
rebuttals to said arguments are as follows: 

I.  Background and establishment of towing use 

 According the City records, the deposition of Beach Towing’s owner and experts, and the 
Declaration of Mr. Kurlancheek, the City of Miami Beach Planning and Zoning Director from 
1984 to 1990 (during the time the towing use at 1349 Dade was established, and the Ordinance 
was adopted), in 1975, 1349 Dade was used as a garage for mechanical services. This use was a 
Permitted Use in the C-6 Zoning District.  

On June 4, 1980, the owner of 1349 Dade, Vincent Festa, applied for and was granted a 
Conditional Use to establish filling station at 1349 Dade.  Whether Beach Towing was the 
applicant or not is immaterial.  During the course of the Conditional Use public hearing for the 
filling station, it was disclosed that wrecked vehicles had been stored on the subject property as 
part of the garage for mechanical services.  Thus, the garage for mechanical services was the main 
use and the towing and storage of wrecked vehicles were accessory uses to 1349 Dade.  

The records for the Conditional Use approval, indicate that the request was to allow a filling 
station as the main use of the property, and towing uses were merely accessory. Had the towing 
use been considered a main use it would have been noted as part of the Conditional Use permit 
application request and have been incorporated into the corresponding analysis.  Thus, when the 
filling station was approved as a Conditional Use, vehicles were no longer being repaired at the 
subject property and towing uses were to be operated as an accessory use to the filling station only.  
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A few years after the Conditional Use for the filling station was approved, the fuel tanks were 
removed from 1349 Dade and the filling station operations terminated.  This resulted in the once 
accessory towing use unlawfully transitioning to the main use of 1349 Dade without the additional 
required approvals by the Pre-1989 Code.  Under the Pre-1989 Code, the towing use could have 
been a permitted main use, had a Conditional Use permit been obtained pursuant to Section 6-
13.B(20)(i), since towing was not listed as a Permitted Use in C-6.  In addition, because towing 
had become the main use on 1349 Dade it was no longer an accessory use to a Permitted Use or 
an approved Conditional Use. Therefore, due to the absence of a public hearing approval for 
Conditional Use for towing services at 1349 Dade, the towing use was not a conforming use prior 
to the adoption of the Ordinance in 1989 and the designation of the property as CD-2, which zoning 
designation, Mr. Mooney has made clear, does not permit a towing use. As such, the towing service 
at 1349 Dade is an illegally established nonconforming use. 

Furthermore, in its response letter, the Respondent references a recommendation dated 
February 9, 2009, by the then-City Manager, Jorge Gonzalez, which erroneously states, in relevant 
part, that “Tremont Towing, Inc., located at 1916 Bay Road, and Beach Towing, at 1349 Dade 
Boulevard…are both legal nonconforming uses, grandfathered in from when the properties were 
previously zoned industrial.”  It must be noted that the grandfather exemption does not apply since 
it only protects conforming property uses that were made nonconforming by a subsequent law or 
ordinance. See Chapman v. City Com'n of the City of St. Augustine Beach, 2003 WL 26066630 
(Fla.Cir.Ct.) (noting that because the use of the property was nonconforming prior to the adoption 
of the ordinance, the grandfather exemption could not protect the Petitioner because the rule was 
created to protect uses that were conforming prior to the ordinance or law).  As such, the towing 
use is not a grandfathered use under the Ordinance and therefore the pre-existing nonconforming 
use may not continue. 

Also, the Respondent, without basis, took aim at the Appellants’ use of testimony taken by 
deposition of Mr. Mooney and various experts in connection with the Litigation relating to the 
illegal use claim.  As stated above, the very purpose of a deposition is to allow the parties to 
discover what a witness knows and to preserve that witness’ testimony.  Florida Rules of Civil 
Procedure Rule 1.330, Use of Depositions in Court Proceedings, provides that “any part of all of 
a deposition may be used against any party who was present or represented at the taking of the 
deposition.” Rule 1.330(a)(1) further provides that “any deposition may be used by any party for 
the purpose of contradicting or impeaching the testimony of the deponent as a witness or for any 
purpose.”  In addition, Rule 1.330(a)(4) states that “if only part of a deposition is offered in 
evidence by a party, an adverse party may require the party to introduce any other part that in 
fairness ought to be considered with the part introduced, and any party may introduce any other 
parts.”  Again, nothing prohibited the Respondents from using the same depositions to reaffirm 
their positions, if such testimony existed.  However, it must be reiterated that it did not.  It cannot 
be disputed that Mr. Mooney testified under oath that “towing” and “storage” are not the same. 

II. Towing was not a Main Permitted Use at the time it was established 

As established in our appeal, reaffirmed herein, and corroborated by experts Nancy Stroud 
and Jud Kurlancheek in their Declarations, at the time the towing operation at 1349 Dade was 
established, the property was zoned C-6 in the Pre-1989 Code.  This district’s purpose was to 
establish “a utilitarian district characterized by sales, storage, repair, processing, wholesaling and 
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trucking activities and [that] shall not include any residential uses.”  Nonetheless, towing was not 
a Permitted Use as of right in the C-6 district.   

The Permitted Uses in the C-6 district allowed any non-residential use permitted in C-5 
district, except those listed as Conditional Uses.  The Pre-1989 Code did not list “towing,” “towing 
use,” or “towing services” as Permitted Uses in the C-5 or C-6 districts.  Respondents argue that 
towing was inherently allowed pursuant to the following uses permitted in the C-5 district under 
Section 6-12.B of the Pre-1989 Code: 

20. Storage Garages, automobile and truck storage, within an area enclosed by an 
opaque masonry wall or structural wood fence not less than 6 feet in height. Such 
wall or fence shall totally screen garage and work area from public view. 

However, a towing service is a more intensive use in nature than the mere storage of autos or 
trucks. Thus, it is unreasonable to assume that the language in Section 6-12.B.20 was intended to 
allow a use of more intense character than the uses listed without specifically stating so.  This 
assumption, adopted by the Respondents, also contradicts the Testimony of the Planning Director 
which specifically stated that “storage yard” and “towing/wrecker” uses are separate and 
independent uses under the provisions that were in effect at the time the use on 1349 Dade was 
established.  

“Towing,” “towing use,” or “towing services” were not main Permitted Uses in the C-5 or 
C-6 districts of the Pre-1989 Code.  Rather, it was a use which would not be inappropriate in the 
district based on the district’s purpose.  Based on the plain language of the Pre-1989 Code, the 
towing use would have been permitted as a Conditional Use in the C-6 zoning district, with an 
approved Conditional Use permit pursuant to Section 6-13.B(20)(i).  Alternatively, the towing use 
could have been approved as an Accessory Use to either a Permitted Use or an approved 
Conditional Use. 

The Respondent’s misapplication of the case Rinker Materials Corp. v. City of N. Miami, 
286 So. 2d 552 (Fla. 1973) is clear. In Rinker, a property owner applied for a permit to construct 
a concrete batching plant. Id., 286 So.2d at 554. The City Council denied the permit. The Circuit 
Court and district court denied certiorari relief. Id. at 553. The Supreme Court remanded for the 
grant of relief after determining that the District Court erroneously interpreted the applicable 
zoning ordinances. Id. “In failing to apply the plain and ordinary meaning and common usage of 
the language of the ordinance in determining intent, the district court misapplied the established 
decisional rules of statutory construction.” Id. The Supreme Court concluded that local ordinances 
are subject to the same rules of interpretation as are state statutes; a court interpreting local 
ordinances must first look to the plain and ordinary meaning of the words in the ordinance. Id. at 
553–54. If the plain and ordinary meaning is clear, then “other rules of construction and 
interpretation are unnecessary and unwarranted.” Id. at 554. In the end, the Supreme Court 
determined that the City Council’s interpretation of its own ordinances was improper 
because it violated the clear and ordinary meaning of the ordinance. Id. at 555–56 (emphasis 
added). See Town of Longboat Key v. Islandside Prop. Owners Coal., LLC, 95 So. 3d 1037, 1041 
(Fla. 2d DCA 2012) (noting that the wording of its laws binds a legislature, the Town is bound by 
the wording of its Code). 
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The Rinker case bolsters the Appellants’ argument.  The Appellant has limited their 
analysis to the wording of the Pre-1989 Code.  See Holly v. Auld, 450 So.2d 217, 219 (Fla.1984) 
(“[W]hen the language of the statute is clear and unambiguous and conveys a clear and definite 
meaning, there is no occasion for resorting to the rules of statutory interpretation and construction; 
the statute must be given its plain and obvious meaning.” (quoting A.R. Douglass, Inc. v. 
McRainey, 102 Fla. 1141, 137 So. 157, 159 (1931)).  The intent of the Pre-1989 Code is clear and 
there is no ambiguity that “towing,” “towing use,” or “towing services” was not a Permitted Use 
in C-5 or C-6 districts. Unlike the Respondents, the Appellants have relied on the plain language 
of Section 6-13.B(20)(i) of the Pre-1989 Code to demonstrate that a towing use could have been 
permitted as a main use only through approval of a Conditional Use permit or, in the alternative, 
as an Accessory Use to a Permitted Use or an approved Conditional Use. The Respondents, on the 
other hand, are arbitrarily disregarding the plain wording and clear intent of the Pre-1989 Code.  

III. 1349 Dade as a nonconforming use of land 

Again, the towing use on 1349 Dade was not legally established and, as such, is not a legal 
nonconforming use.  However, even if the towing use on 1349 Dade were to be deemed a legally 
established nonconforming use, then Section 118-391 of the City Code would apply.  As confirmed 
by Beach Towing’s own expert, the towing use was a nonconforming use of land.  See Exhibit “I”.  
Thus, in accordance with Section 118-391 relating to nonconforming uses of land, the towing use 
was required to be discontinued within two years of the adoption of the Ordinance and the current 
towing use at 1349 Dade does not comply with the City Code. 

Section 118-391 of the City Code defines a nonconforming use as “the main use and not 
accessory to the main use” and provides that: 

Sec. 118-391. - Nonconforming use of land. 

(a) In any district where vacant land is being used as a nonconforming use, and 

such use is the main use and not accessory to the main use conducted in a 

building, such use shall be discontinued not later than two years from the 

effective date of these land development regulations. During the two-year period, 
such nonconforming use shall not be extended or enlarged either on the same or 
adjoining property. Any building incident and subordinate to such use of land shall 
be removed at the end of the two-year period or, if such building is so constructed 
as to permit the issuance of a permit for a use not excluded from the district, such 
building may remain as a conforming use; thereafter, both land and building shall 
be used only as conforming uses.  

(b) A use approved as a conditional use pursuant to article IV of this chapter shall 
be considered a conforming use as long as the conditions of the approval are met. 

(Emphasis added).  

The Respondent claims that because 1349 Dade is not vacant land, then this section of the 
City Code is inapplicable.  That is an inaccurate interpretation of the City Code. As evidenced by 
the title and language of this section, it is clear that the intent is to regulate open land that is being 

used as a nonconforming use.  In fact, based on the legislative history of the City Code, the terms 
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open land and vacant land have been used interchangeably by the City over time.  The Pre-1989 
Code used the word “open” and the current City Code uses the word “vacant” to describe 
nonconforming uses of land.  See Section 12.1 of the Pre-1989 Code and Section 118-391 of the 
City Code.   

The definition of “vacant land” provided by the Respondents is wholly inconsistent with 
the clear intent of Section 118-391, which was to govern open lot uses of land, to wit, land that is 
being used.  Although the term “vacant” creates ambiguity, it must be read in conjunction with the 
rest of the section, and, when read as a whole, the use of the term “vacant” is not sufficient to 
vitiate the section’s effectiveness to govern land that has buildings and is being used.  If a land 
was truly vacant it would contain nothing and, as such, it would have no use subject to regulation 
by the Code.  

Thus, even though Section 118-391 would only apply if the towing use had been legally 
established, said use would still constitute a nonconforming use and should have been discontinued 
no later than two years from the effective date of Ordinance.  

IV. Inconsistent conclusion reached in the Determination 

As stated above, although the Planning Director’s Testimony is consistent with the Pre-
1989 Code, his Determination provided an incorrect analysis of the Pre-1989 Code and, as such, a 
conclusion inconsistent with his Testimony.  In his Testimony, the Planning Director confirmed 
under oath that (i) the words “towing,” “towing use,” or “towing services” did not appear in the 
Pre-1989 Code; (ii) that if a use was not specifically enumerated under the Pre-1989 Code, then a 
Conditional Use permit would be required for said use; and (iii) “storage yard” and 
“towing/wrecker” uses are separate and independent uses under the Pre-1989 Code provisions that 
were in effect at the time the use on 1349 Dade was established. See Exhibit “C”.  

The Planning Director’s Testimony is consistent with the Pre-1989 Code which does not 
list “towing,” “towing use,” or “towing services” as a Permitted Use or Conditional Use, yet, under 
the C-6 district regulations (Section 6-13.B(20)(i)), allowed certain un-enumerated uses as 
Conditional Use when “similar in character to one or more permitted uses, and which would not 
be inappropriate in the district.”  Nonetheless, the Determination overlooks this important section 
of the Pre-1989 Code in its entirety.   

In addition, the Determination concludes that the towing use was legally established 
pursuant to Section 6-12(B)(20) of the Pre-1989 Code, which allowed “storage garages, 
automobile and truck storage.” This contradicts the Planning Director’s Testimony acknowledging 
that “storage yard” and “towing/wrecker” uses are separate and independent uses under the Pre-
1989 Code.  As established in our appeal and reaffirmed herein, Section 6-12(B)(20) does not 
allow towing uses.  A towing service is a more intensive use than plainly the storage of autos or 
trucks. Towing includes dilapidated vehicles that require the use of heavy machinery like forklifts 
and tow trucks, repair operations, and even a 24-hour service operation requiring active use of the 
lot during the nighttime and an onsite office operating 24 hours a day. This distinction between 
the uses was recognized by Mr. Mooney in his Testimony, yet it was also disregarded in his 
Determination.  As such, the Planning Director’s conclusions are wholly inconsistent with the Pre-
1989 Code and his Testimony. 
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Similarly, the Respondents’ responses erroneously apply Section 6-12(B)(20) of the Pre-
1989 Code, which allowed “storage garages, automobile and truck storage,” but which, as 
recognized by Mr. Mooney, are separate and independent uses from towing uses. In addition, the 
responses fail to address Section 6-13(B)(20)(i) of the Pre-1989 Code, which would have allowed 
a towing service as a Conditional Use, if a Conditional Use permit had been sought for the use.  
Compliance with this Section would have made the main use at 1349 Dade a legally established 
use.  

Based on the above, the Determination and the Respondents’ responses are based on 
unfounded arguments and inaccurate interpretations of the Pre-1989 Code.  

V. The towing use on 1349 must be discontinued 

Pursuant to Subpart B of the City Code – Related Special Acts, Section 2, the Board of 
Adjustment (the “Board”) is bestowed with the authority to “hear and decide appeals from, and 
review, any order, requirements, decision or determination made by an administrative official 
charged with the enforcement of the Zoning Ordinance of the City of Miami Beach.” Furthermore, 
“[a]ny order or decision of the board of adjustment shall require an affirmative five-sevenths vote 
of the board. The decision of the Board shall be final and there shall be no further review thereof 
except by resort to a court of competent jurisdiction by petition for writ of certiorari.” 

The powers and duties of the Board are further imposed in Section 118-136, which grant 
the Board the authority to “hear and decide appeals pursuant to the procedural requirements of 
Section 118-9.”  Section 118-9(a)(b)(4) states that upon appeal, and with the concurring vote of 
five members of the Board, the Board may reverse or affirm, wholly or partly, the order, 
requirement, decision, or determination of the planning director or to decide in favor of the 
applicant on any matter upon which the board of adjustment is required to pass under these land 
development regulations.  The Board’s findings shall constitute the final administrative action of 
the City for purposes of judicial review under state law,5 and the City has the responsibility to 
enforce the final administrative decision of the Board. 

Therefore, if the Board reverses the Determination, finding that the towing use at 1349 
Dade is an illegal nonconforming use or that if it were a legal nonconforming use, it was a legal 
nonconforming use of land that was to be phased out two (2) years after enactment of the City 
Code, then the City will be under the obligation to enforce said final determination and the 
nonconforming use at 1349 Dade would need to cease. 

Stay of Work on 1349 Dade and Beach Towing Proceedings During Pendency of 
Appeal 

The City Code recognizes that the City shall not take any new actions for a property under 
appeal.  Section 118-9(b)(5) requires a stay of all work, including the issuance of BTRs, during 
the pendency of an appeal of a Director’s determination to the Board of Adjustment. Specifically, 
Section 118-9(b)(5) provides that:  

                                                 
5 This statement is found throughout the Code, and shall be construed as the intent of the City of Miami Beach for 
purposes of hearing procedures and enforcement of orders. See Sections 14-408 and 102-385. 
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(5) Stay of work and proceedings on appeal. An administrative appeal to the board 
of adjustment stays all work on the premises and all proceedings in furtherance of 
the action appealed from, unless one of the exceptions below applies:  

A. The planning director shall certify to the board of adjustment that, by 
reason of facts stated in the certificate, a stay would cause imminent peril to life or 
property. In such a case, proceedings or work shall not be stayed except by a 
restraining order, which may be granted by the board or by a court of competent 
jurisdiction, upon application, with notice to the officer from whom the appeal is 
taken and for good cause shown; or  

B. Associated land use board hearings, may proceed to a final order, 
provided, however, (i) no building permit, or certificate of occupancy, or 
business tax receipt, dependent upon such hearing approval, shall be issued 
until the final resolution of all administrative and court proceedings as 
certified by the city attorney; and (ii) the applicant for such land use board hearing 
shall hold the city harmless and agree to indemnify the city from any liability or 
loss resulting from such proceedings. 

 (Emphasis added). 

On October 4, 2018, after the appeal was filed on September 26, 2018, BTRs identified by License 
Numbers RL-85017671, RL-10003672, and RL-86098263 were issued to Beach Towing in 
violation of the City Code.  These BTRs have an address of record of 1349 Dade Boulevard and 
are in connection with the towing operations on said property, which is the subject of this appeal. 
Based on City records, Beach Towing is also seeking renewal of additional BTRs.  See Composite 
Exhibit “L”.  The City Code explicitly prohibits any building permit, or certificate of occupancy, 
or business tax receipt, depending on final hearing approval, to be issued until the final resolution 
of all administrative and court proceedings as certified by the City Attorney, which has yet to 
occur.   

Furthermore, pursuant to Section 106-259 of the City Code, “[e]very person engaged in 
towing or removing vehicles for profit must obtain an occupational license issued by the city.” 
However, in accordance with Section 106-266(B)(4)d., without a valid BTR, Beach Towing may 
not be issued a valid towing license. Section 106-266(B)(4)d. provides that: 

(b) Standards for issuance of a permit. The city manager or his designee shall 
approve the application for issuance or renewal of a license hereunder where he 
finds:  

(1)  That the application has been fully completed and submitted;  

(2)  That the initial application or renewal application fee has been paid;  

(3)  That proof of insurance, as required in section 106-263, has been met; and  
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(4)  That the applicant has been subject to a complete background investigation as 
it affects the towing industry, conducted by the chief or his designee and it has been 
determined by the chief that:  

a.  The applying business enterprise, if a corporation, does not have as an officer or 
director, a person who is or was an officer, director, partner or sole proprietor of a 
business enterprise which has a currently suspended permit or has had its permit 
revoked within five years of the date of application;  

b.  The applying business enterprise, if a partnership, does not have as a partner a 
person who is or was an officer, director, partner or sole proprietorship of a business 
enterprise which has a currently suspended permit or has had its permit revoked 
within five years of the date of application;  

c.  The applying business enterprise, if a sole proprietorship, does not have as the 
sole proprietor a person who is or was an officer, director, partner or sole proprietor 
of a business enterprise which has a currently suspended permit or has had its 
permit revoked within five years of the date of application;  

d.  The permit is not revoked or currently under suspension; or  

e.  No fraud or willful and knowing misrepresentation or false statement was made 
in the application. 

Based on the requirements of the City Code and the pending Appeal, the City should not renew 
the BTRs and should not have considered a renewal of the towing license, as it erroneously did at 
the December 12, 2018 City Commission meeting, until the appeal proceedings are final pursuant 
to Section 118-9(b)(5)(B).6  

CONCLUSION 

We hereby restate and reaffirm our position that “towing,” “towing use,” or “towing 
services” was not a Permitted Use, by right, in the C-6 district of the Pre-1989 Code, and that the 
establishment of said use as a main use at 1349 Dade without approval of a Conditional Use permit 
was in violation of the Pre-1989 Code.  Therefore, the operations at 1349 were not a legally 
established nonconforming use, and continue to be a nonconforming use under the CD-2 district 
of the City Code.  Based on the foregoing, we respectfully seek an approval of the Appeal by the 
Board of Adjustment along with a determination of the following: 

1. That the towing use on 1349 Dade is a use that was not “legally established” under the 
City Code in effect at the time and all towing uses on the property must be ceased 
immediately.  

                                                 
6 In addition to the bar on BTR and towing permit renewal during the pendency of this appeal, the Appellants provided 
evidence to the City that Beach Towing misrepresented its ownership interests in its application documents and its 
disclosure of interest filings. The misrepresentation issue is not a part of this appeal but the City had the obligation to 
investigate these allegations prior to the consideration of the towing permit renewal nonetheless.   
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PLANNING DEPARTMENT

MEMORANDUM

TO: Mayor Dan Gelber and the Members of the City

FROM: Thomas Mooney, AICP, Planning Director

DATE: August 30, 2018

SUBJECT: 1349 Dade Boulevard - Determination of Legal Non-Conforming Status for

Beach Towing Services, Inc. (" Beach Towing") 

Overview

On July 2018, the City Commission, pursuant to item R9E, directed the City Attorney

to file an Amicus Brief with regard to the pending litigation between Beach Towing and

Land Associates Inc. Specifically, the Commission requested that the Amicus

Brief the Planning Director's interpretation of the City Code regarding whether

Beach Towing is a legal nonconforming use. 

Background

Beach Towing is 1349 Dade Boulevard, which has been zoned CD-2

Commercial, Medium Intensity) since the adoption of City Ordinance No. 89~2665 on

October 1, 1 Prior to October 1, 1989 the property at 1 Dade Boulevard was

zoned ( Intensive Commercial District). 

Towing Is not currently a permitted use in the zoning district. According to the City

of Miami Beach Finance Department, the original Occupational License for towing

services at 1349 Boulevard ( RL~86098263) was issued on September 1986. 

This Occupational License ( now referre.d to as a Business Tax Receipt or BTR) has

been renewed by Towing, and approved by the City, every year since then

through present day. The BTR is currently active. 

When Occupational License for Towing Services at 1349 Dade Boulevard ( RL~ 
86098263) was first issued on or before September 23, 1986, the list of permitted uses

within the CM6 District included the following, under Sec 6~13. 8. 1 of the then~applicable
Zoning Ordinance: 

Any non~residentiaf use permitted in C~5 Districts, except those listed as

Conditional Uses. 

Within the zoning district, the following was listed as a permitted use under 6~ 
12.8.20 of the Zoning Ordinance, when Beach Towing's Occupational License was first

issued on or before September 23, 1986: 
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Storage Garages, automobile and truck storage, within an area enclosed by an

opaque masonry waH or structural wood fence not than 6 feet in height. 

Such wall or fence shalf totally screen garage and work area from public view. 

Towing services are consistent with the above noted permitted use under 6-12.8.20

of the Zoning Ordinance in the C-5 zoning district. As such, within the C-6 district, such

use would fall wlth1n 6-13.B. 1 of the Zoning Ordinance, which allows as a permitted

use 'Any non-residential use permitted in C-5 Districts, except those listed as Conditional

Uses: Based upon the review of City records, this is also consistent with the application

of these regulations by applicable City staff in 1986. 

Establishment of Legal Non-Conforming Status

Currently, towing is not a permitted use in the CD~2 zoning district. such, no new

towing service uses would be permitted at 1349 Dade Boulevard, or in any CD-2 zoning

district within the City. 

In accordance with Sec. 118~397 of the City Code, pertaining to the existence of a

nonconforming building or use, the Planning and Zoning is required to make a
determination as to the qf a nonconforming use or building. In making such

determination, in addition to other information, the data presented on the occupational

license or any other official record of the City, may be utilized. Additionally, pursuant to

Sec. 118~390( d)(3) of the City Code, " legally established;' shall apply to an existing use

which conformed to the City Code at the time it was established. 

In this particular instance, towing were established 1 Dade Boulevard on

or before September 1986, pursuant to the of Occupational License RL-

Such use conformed to the requirements of the City Code in place on or

before September 1986, and therefore constitutes a legally established use. 

Further, since the legally established use for towing services at 1349 Boulevard

has continued without interruption since least September 23, 1986, and continues to

date, it would be considered a Legal Non~Conformlng Use. As such, the towing

use at the Beach Towing site on 1349 Dade Boulevard may continue to operate in

accordance with the applicable provisions of Chapter 118, Article IX of the City Code. 

Jimmy L Morales, City Manager

Raul Aguila, City Attorney

Granado, City Clerk
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·1· · · · · · · · · IN THE CIRCUIT COURT OF THE

·2· · · · · · · · ·11TH JUDICIAL CIRCUIT IN AND FOR

·3· · · · · · · · · MIAMI-DADE COUNTY, FLORIDA

·4· · · · · · · · · · · · CIVIL DIVISION

·5

·6

·7· · ·SUNSET LAND ASSOCIATES, LLC,· · · · CASE NO.
· · · · · · · · · · · · · · · · · · · · · ·2016-004547 CA 01
·8· · · · ·Plaintiff,

·9· · · · · · ·vs.

10· · ·MARK FESTA, individually and as
· · · ·trustee,
11
· · · · · ·Defendants.
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·1· · · · · · · · · · San Diego, California;

·2· · · · · · ·Friday, November 10, 2017, 10:09 a.m.

·3

·4· · · · · · THE VIDEOGRAPHER:· Good morning.· We are on the

·5· ·record.· My name is Huntington Paulson with U.S. Legal

·6· ·Support in San Diego, California, where this deposition

·7· ·is taking place.

·8· · · · · · This is the recorded video deposition of Vincent

·9· ·Festa in the matter of Sunset Land Associates versus Mark

10· ·Festa.· The date is November 10th, 2017, at 10:09 a.m.

11· · · · · · Video and audio recording will be taking place

12· ·at all times unless all counsel have agreed to go off the

13· ·record.

14· · · · · · Would all present today please identify

15· ·themselves beginning with the witness?

16· · · · · · THE WITNESS:· I am Vincent J. Festa.

17· · · · · · MS. RIBERO-AYALA:· Susy Ribero-Ayala on behalf

18· ·of Vincent J. Festa.

19· · · · · · MR. BUCKNER:· David Buckner on behalf of

20· ·plaintiff.

21· · · · · · MR. REISS:· Allan Reiss for a bunch of

22· ·defendants except for Vincent Festa, Barbara Festa or

23· ·The Lofts.

24· · · · · · THE VIDEOGRAPHER:· The certified court reporter

25· ·is Barbra Zucker.

Page 7
·1· · · · · · Would you please swear in the witness?

·2· · · · · · · · · · · ·VINCENT J. FESTA,

·3· · · · having been first duly sworn, was examined

·4· · · · · · · · · and testified follows:

·5

·6· · · · · · · · · · · ·EXAMINATION

·7

·8· ·BY MR. BUCKNER:

·9· · · · Q.· All right.· Good morning, Mr. Festa, again.

10· · · · A.· Good morning.

11· · · · Q.· Have you ever had your deposition taken before?

12· · · · A.· I don't remember.

13· · · · Q.· Okay.· I am going to go through the ground

14· ·rules, but we are going to keep this very easygoing.· So

15· ·if at any point you need to take a break for any reason

16· ·even, you know, as long as I don't have a question

17· ·pending, feel free to just say so.· You are not

18· ·interrupting or anything.· At your leisure, if you want

19· ·to take a break at any time, let me know.

20· · · · A.· Sure.

21· · · · Q.· I am going to ask you questions.· Obviously,

22· ·you are under oath.· All you are asked to do is answer

23· ·them to the best of your ability.

24· · · · · · If you don't understand what I am asking you,

25· ·just ask me to rephrase it and I will until you

Page 8
·1· ·understand.· I want you to understand what I am asking.

·2· · · · · · If you do answer my questions, all of us are

·3· ·going to assume that you understood what I was asking you

·4· ·and you were answering it based on the best of your

·5· ·knowledge.

·6· · · · · · If, like I said, if you need to take a break at

·7· ·any point, we can take a break.

·8· · · · A.· Is it too early?

·9· · · · Q.· No, no.· If you want to take a break --

10· · · · A.· I'm only kidding.

11· · · · Q.· I know.· I know.

12· · · · · · And at various points during the day, your

13· ·lawyer or Mr. Reiss, who is on the phone, may object to

14· ·one of my questions.· The rules basically require that

15· ·for certain kinds of objections, that they are stated on

16· ·the record.· You are still going to answer the question.

17· ·It's really just a placeholder for the lawyers so that

18· ·later on, if there is an issue with the question, there

19· ·is a record that there was an objection at the time.

20· ·The only exception to that is if your lawyer instructs

21· ·you not to answer something for some reason, but I don't

22· ·expect that will come up today, but if it does, it does.

23· · · · · · Before we begin, do you have any questions for

24· ·me?

25· · · · A.· I don't think so.

Page 9
·1· · · · Q.· Okay.· Is there any reason why you can't give

·2· ·full, complete and accurate testimony here today?

·3· · · · A.· No reason why.

·4· · · · Q.· Okay.· Are you on any medication or anything

·5· ·else that would affect your ability to testify or to

·6· ·remember the events that we are here on?

·7· · · · A.· I just had six hours' sleep.· That's all.

·8· · · · Q.· I am sorry to hear that.· I assume that six

·9· ·hours of sleep won't affect your ability to testify?

10· · · · A.· Not at all, no.

11· · · · Q.· Okay.· Well, let's, you know, let's just sort

12· ·of try and work our way through this and see if we can't

13· ·get done expeditiously today because I know you would

14· ·probably like to get back --

15· · · · A.· No.· This is nice here.· Cool, food is good,

16· ·conversation is great.

17· · · · Q.· There you go.

18· · · · A.· I would like to stay --

19· · · · Q.· I like your --

20· · · · A.· -- I would like to stay a couple days if you

21· ·don't mind.

22· · · · Q.· I like your attitude.· I like it.

23· · · · · · Anyways, so would you please, for the record,

24· ·state your full name and spell your last name?

25· · · · A.· Yes.· Vincent, J., for John, Festa,
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·1· ·V-i-n-c-e-n-t, J, for John, Festa, F, as in Frank,

·2· ·e-s-t-a, Festa.

·3· · · · Q.· Okay.· Mr. Festa, where do you currently

·4· ·reside?

·5· · · · A.· At 8660-4 Via La Jolla Drive, La Jolla,

·6· ·California 92037.

·7· · · · Q.· How long have you lived there?

·8· · · · A.· 33 years.

·9· · · · Q.· And has that been your exclusive residence for

10· ·the last 33 years, or have you lived other places part

11· ·of the year?

12· · · · A.· No.· Exclusive.

13· · · · Q.· Okay.· So 33 years, I have to now do math --

14· · · · A.· Nineteen seventy -- 1983, '84.

15· · · · Q.· Okay.· So is that when you moved to California?

16· · · · A.· In 1983, in December, I think.

17· · · · Q.· Okay.· And you know, I may jump around a little

18· ·today.

19· · · · A.· That's okay.

20· · · · Q.· If I do, forgive me.· But just sort of as we

21· ·go; I am not trying to be confusing.

22· · · · A.· That's okay.· Are you comfortable, relaxed?

23· · · · Q.· I am okay.· You?

24· · · · A.· Great.

25· · · · Q.· I know, it's an unusual sort of thing, a

Page 11
·1· ·deposition, but we will try and make it as

·2· ·comfortable --

·3· · · · A.· I am new at this but okay.

·4· · · · Q.· Yeah, I know.· It is what it is, but it will be

·5· ·fine.

·6· · · · · · So when you moved to California, you said 1983,

·7· ·were you working or had you retired?

·8· · · · A.· I retired.

·9· · · · Q.· And what was the last job or occupation you

10· ·held before retirement?

11· · · · A.· I owned Beach Towing.

12· · · · Q.· Okay.· And that -- what did --

13· · · · A.· I did the towing for the city.

14· · · · Q.· And the City of Miami Beach?

15· · · · A.· Uh-huh.

16· · · · Q.· Oh, and let me say something else.

17· · · · · · The court reporter can't take down, you know,

18· ·uh-huh.· You have to say either yes or no just because

19· ·she can't make a record of that.

20· · · · A.· Oh, I'm sorry.

21· · · · Q.· No, not at all.

22· · · · · · So when I asked you that was towing for the

23· ·City of Miami Beach, you said --

24· · · · A.· Yes.

25· · · · Q.· Let me go a little -- so I want to work

Page 12
·1· ·backward because we were talking before we started

·2· ·about, you know, Miami and Miami Beach in the 1950s.· So

·3· ·I know you were there at least that far back.· I want to

·4· ·sort of start backwards and sort of move forwards.

·5· · · · · · So where were you -- where were you born?

·6· · · · A.· In New York City.

·7· · · · Q.· And did you grow up there?

·8· · · · A.· Well, we moved around quite a bit.· I was born

·9· ·on Mulberry Street and for probably six, seven years

10· ·there.· Then we moved to Brooklyn for two years and

11· ·ended up in the Bronx.

12· · · · Q.· All right.· And what was the highest level of

13· ·education you completed?

14· · · · A.· I completed high school.

15· · · · Q.· And was that also in New York, somewhere in New

16· ·York?

17· · · · A.· Yeah, Samuel Gompers in the Bronx.

18· · · · Q.· Oh, Samuel Gompers, the great labor union

19· ·leader.

20· · · · A.· Yeah.

21· · · · Q.· And what did you do after high school?

22· · · · A.· I did what he told me, strike.· No.· I am

23· ·kidding.· But anyway, I am sorry.

24· · · · Q.· That's okay.

25· · · · A.· I shouldn't do this.

Page 13
·1· · · · Q.· That's okay.

·2· · · · · · MS. RIBERO-AYALA:· Of course you can.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· That's fine.

·5· · · · · · MS. RIBERO-AYALA:· Of course you can.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· It really is.

·8· · · · A.· Can you repeat that?

·9· · · · Q.· Sure, of course.

10· · · · · · I said what did you do after you completed high

11· ·school?

12· · · · A.· I went into show business.

13· · · · Q.· Okay.· And was that also in New York?

14· · · · A.· No.· It was in Florida.

15· · · · Q.· Okay.· So what year was that?· What year did

16· ·you --

17· · · · A.· Say in 1955.

18· · · · Q.· And that was the year you moved to Florida?

19· · · · A.· Well, I didn't move.· I just went down there

20· ·for the season.

21· · · · Q.· Oh, I see.· Okay.· So you were performing in

22· ·some kind of show business-related --

23· · · · A.· In nightclubs, yes.

24· · · · Q.· What specifically was -- what was your act?

25· · · · A.· I did comedy.· I was with a trio, Dave Fisher
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·1· ·Trio.

·2· · · · · · MS. RIBERO-AYALA:· Of course, you were.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· You did comedy.· Of course, you did.

·5· · · · · · I mean, so far, you know, you are way funnier

·6· ·than I am.

·7· · · · · · Okay.· So you started going --

·8· · · · A.· Yeah, but looks aren't everything.

·9· · · · · · MS. RIBERO-AYALA:· This is the best -- this is

10· ·the best deposition in this case by far.

11· · · · · · THE WITNESS:· Okay.· I'm sorry.· I'll --

12· ·BY MR. BUCKNER:

13· · · · Q.· It's okay.

14· · · · · · MS. RIBERO-AYALA:· No, no.· This is great.

15· ·BY MR. BUCKNER:

16· · · · Q.· It's fine.· It really is fine.

17· · · · · · So you started going to Florida in 1955-ish,

18· ·correct?

19· · · · A.· Yes.· It was seasonal then.

20· · · · Q.· And were you going to Miami Beach or to a

21· ·different --

22· · · · A.· Miami Beach.

23· · · · Q.· And how long were you in show business as a

24· ·living, I guess I should say?

25· · · · A.· I would say to '75, '80.

Page 15
·1· · · · Q.· Okay.· And during that time from basically 1955

·2· ·to whenever that was in the -- '75, 1975 to '80,

·3· ·somewhere in there, was -- were you in any other line of

·4· ·work besides performing --

·5· · · · A.· No.

·6· · · · Q.· -- in comedy clubs?

·7· · · · A.· No.· I was in -- I was with the comedy trio.

·8· · · · Q.· Okay.· And then at a certain point you, I

·9· ·guess, left comedy and decided to go into a different

10· ·line of work?

11· · · · A.· Well, I was -- I was doing comedy with a trio,

12· ·and I didn't want to go on the road anymore.· So I ended

13· ·up doing catering.· I used to do the weddings and the

14· ·bar mitzvahs at the Seville Hotel.

15· · · · Q.· Okay.· That was the Seville Hotel in Miami

16· ·Beach?

17· · · · A.· Right, 29th and Collins.

18· · · · Q.· And so you opened a catering business

19· ·sometime --

20· · · · A.· I didn't open it.· I worked for the Seville

21· ·Hotel.

22· · · · Q.· I see.· Okay.· So you worked for the Seville

23· ·Hotel, and do you remember when you started working for

24· ·the Seville?

25· · · · A.· Well, 19 -- maybe 1960, '65.

Page 16
·1· · · · Q.· Okay.

·2· · · · A.· No.· Excuse me -- yeah, about 1965.· Did shows

·3· ·and worked other jobs in the -- in the Seville Hotel --

·4· · · · Q.· I see.

·5· · · · A.· -- ended up -- ended up being a catering

·6· ·manager.

·7· · · · Q.· Okay.· So I take it during that time, somewhere

·8· ·during that time, you actually moved to Miami Beach full

·9· ·time, is that right?

10· · · · A.· Yeah, I lived in Hollywood.

11· · · · Q.· Okay.· What year did you move to Hollywood, do

12· ·you remember?

13· · · · A.· 1970 -- wait.· No.· 1960, something like that.

14· ·I don't remember.

15· · · · Q.· Okay.· So sometime in the 1960s, you become a

16· ·full-time Florida resident?

17· · · · A.· Oh, yes, always Florida.

18· · · · Q.· Okay.· So I want to jump ahead.

19· · · · · · We talked when we started that at a certain

20· ·point, you were involved with Beach Towing, correct?

21· · · · A.· No.· I went into Beach Towing.· I bought -- I

22· ·bought the building in 1970, I think, '75.

23· · · · Q.· And, listen, I realize this is a long time ago.

24· ·So I am --

25· · · · A.· Yeah.

Page 17
·1· · · · Q.· -- I am not looking for absolute precision.

·2· · · · A.· Yeah.

·3· · · · Q.· I am sort of trying to get a sense as to your

·4· ·sort of history.· So --

·5· · · · A.· You can tell I didn't rehearse.

·6· · · · Q.· Yeah, that's okay.· Again, it's a long time

·7· ·ago, you know.

·8· · · · A.· Yeah.

·9· · · · Q.· So let me see if I can break this down a

10· ·little.

11· · · · · · When you say you bought the building, is that

12· ·the building at 1349 --

13· · · · A.· Dade Boulevard.

14· · · · Q.· -- Dade Boulevard?

15· · · · · · Okay.· And so -- and your recollection is you

16· ·bought 1349 Dade Boulevard sometime in the 1970s, is

17· ·that right?

18· · · · A.· Yes, I think so, 1970, yeah.

19· · · · Q.· Okay.· And was there already a business

20· ·operating there, or did you start a business?

21· · · · A.· It was a gas station.· I even forgot the name

22· ·of the brand it was.

23· · · · Q.· Was it -- and I'm not trying to put words in

24· ·your mouth --

25· · · · A.· That's okay.
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·1· · · · Q.· -- but would it -- does the name Orange State

·2· ·ring a bell?

·3· · · · A.· No.· It's not that.

·4· · · · Q.· It wasn't Orange State?· Okay.

·5· · · · A.· No, it wasn't that.· It's a famous name.· It

·6· ·wasn't S-o --

·7· · · · Q.· Was it Citgo?

·8· · · · A.· Citgo.· Okay.· Good one.

·9· · · · Q.· Okay.· And the reason I say that is, we'll go

10· ·through some documents later, I saw the Citgo logo in

11· ·there somewhere.· I wasn't sure if you had a Citgo

12· ·station or if it was previous --

13· · · · A.· No.· I had a Citgo station.· I also had a

14· ·station in -- on Miami Beach on 14th Street and -- Miami

15· ·Beach.

16· · · · Q.· Okay.· So you had two -- at some point in time,

17· ·you had two gasoline stations on Miami Beach?

18· · · · A.· Yes, and towing.

19· · · · Q.· And towing.

20· · · · · · Okay.· So there was the one obviously 1349 Dade

21· ·Boulevard.· That's the one that you bought that was a gas

22· ·station, correct?

23· · · · A.· Was a gas station.

24· · · · Q.· Right.· And then there was another one, I think

25· ·it was -- am I correct, it was on Alton that you owned?

Page 19
·1· · · · A.· No.· It was on Collins Avenue, actually.· It

·2· ·was on Collins Avenue, yes.

·3· · · · Q.· Which one did you own first, do you recall?

·4· · · · A.· The one on Collins.

·5· · · · Q.· Okay.· And did you ever own any more than those

·6· ·two gas stations on Miami Beach?

·7· · · · A.· No, I don't think so.

·8· · · · Q.· What prompted you to start buying gas stations?

·9· · · · A.· Well, I had a friend of mine, we did a lot of

10· ·investing.· We bought properties and sold them,

11· ·properties.· And we -- we went into Alton Road and

12· ·picked up a station that we did AAA and towing.

13· · · · Q.· Right.· So you had a towing operation at the

14· ·gas station sort of as an accessory to the gas station?

15· · · · A.· Right.

16· · · · Q.· Okay.· And so with regard to the gas station at

17· ·1349 Dade Boulevard, your recollection is that was a

18· ·Citgo station?

19· · · · A.· I think so.· I think you're right.

20· · · · Q.· Okay.

21· · · · A.· That would have been my guess.

22· · · · Q.· Yeah, and, by the way, this -- I didn't say

23· ·this before, but I think I have sort of implied it, but

24· ·I will say it now.· This is not meant to be a

25· ·closed-book test.· I have got some documents; they are

Page 20
·1· ·not complete by any means.· So as we go through this

·2· ·stuff, if there is a document that might refresh your

·3· ·recollection on some of this stuff, I am happy to give

·4· ·it to you, and we will go through them.· I just --

·5· · · · A.· Okay.

·6· · · · Q.· -- I don't know what's going to help you

·7· ·because --

·8· · · · A.· Yeah.

·9· · · · Q.· -- I don't know the history.

10· · · · A.· If it helps you, see if it helps you.

11· · · · Q.· We'll see.· I don't know how much can help me.

12· ·I mean, we will have to see by the end of the day.

13· ·Maybe not much.

14· · · · A.· All right.

15· · · · Q.· Okay.· So the 1349 Dade Boulevard was a gas

16· ·station when you bought it.· And is it your recollection

17· ·that you were able to continue operating as a gas

18· ·station or were you --

19· · · · A.· No.· I didn't want gas.

20· · · · Q.· Okay.

21· · · · A.· I didn't want gas because we had the gas wars,

22· ·not gas wars, but we had rationing for a while, a long

23· ·time ago.

24· · · · Q.· You are talking in the 1970s?

25· · · · A.· Something like -- maybe before that too.

Page 21
·1· · · · Q.· Okay.

·2· · · · A.· We had a gas station on Alton Road.· It was a

·3· ·Gulf station that we just leased it, you know.· You buy

·4· ·their -- you buy their equipment, and they let you use

·5· ·their station.· And I had AAA and I had towing, and I

·6· ·had -- I had everything.

·7· · · · Q.· Right.· So when you bought the gas station --

·8· ·so -- let me strike that.

·9· · · · · · So you had the other gas station --

10· · · · A.· I had Alton Road first.

11· · · · Q.· Okay.· And I just want to make sure we are

12· ·talking about the same thing because a moment ago you

13· ·said you thought the other station was on Collins.

14· · · · A.· It is Collins.· Alton Road -- Alton Road was a

15· ·different place.· We did AAA there --

16· · · · Q.· Oh, I see.

17· · · · A.· -- then we had Collins, then we had Collins

18· ·Avenue which I bought the property and sold it.· There

19· ·is a high-rise there now.· And then I had 1349 Dade

20· ·Boulevard.

21· · · · Q.· Okay.· That's my mistake.· I thought we were --

22· · · · A.· That's okay.

23· · · · Q.· -- talking about two places.

24· · · · A.· No problem.

25· · · · Q.· So just so I am clear, you owned a gas station
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Page 22
·1· ·on Collins, correct?

·2· · · · A.· No.· We leased -- we didn't buy -- we didn't

·3· ·own the property.· We just ran it.· Gulf owned it, we

·4· ·sold their gas and we ran AAA and towing out of there.

·5· · · · Q.· That's the one on Collins?

·6· · · · A.· Collins.· Then we grew because the City of

·7· ·Miami Beach was getting a lot of tows away -- tow-aways.

·8· ·And so we bought a piece of property on Collins Avenue,

·9· ·I think that was on 12th and Collins.· I am not sure.

10· · · · Q.· And I am not trying to quibble with you; I am

11· ·just trying to keep it straight.

12· · · · · · So you leased the property on Alton and you

13· ·owned the property on Collins?

14· · · · A.· Yeah.· Well, see, a lot of gas stations, you

15· ·don't buy the property.· You just work for Gulf Oil, you

16· ·buy their parts --

17· · · · Q.· Sure.

18· · · · A.· -- and you sell their gas, and that's it.

19· · · · Q.· Right.· So --

20· · · · A.· But I owned -- I didn't own that.· I owned the

21· ·one on 1349 Dade Boulevard and the one on Collins

22· ·Avenue.

23· · · · Q.· Okay.· So the Collins one is owned and the Dade

24· ·Boulevard is owned by you or was owned by you --

25· · · · A.· Uh-huh.

Page 23
·1· · · · Q.· -- and the Gulf station -- was it the Gulf

·2· ·station?

·3· · · · A.· Gulf station on Alton Road, yes.

·4· · · · Q.· That was the one you leased?

·5· · · · A.· Okay.

·6· · · · Q.· Am I right about that?

·7· · · · A.· Yeah, okay.

·8· · · · Q.· Okay.· No.· I --

·9· · · · A.· No.· Leased.· I understand what you mean now.

10· · · · Q.· Okay.· I got you.· Well, leased may not be the

11· ·right word --

12· · · · A.· Yeah, okay.

13· · · · Q.· -- but you basically worked for them, they

14· ·owned it?

15· · · · A.· Right.· We bought their parts and we used their

16· ·gas -- and we sold their gas.

17· · · · Q.· Got it.· Okay.· And, yeah, the only reason we

18· ·can't talk over each other is she can only take down one

19· ·voice at a time, and it's kind of hard for her.· That

20· ·was my fault.

21· · · · · · And so you were selling gas from these three

22· ·stations, correct?

23· · · · A.· Gas, gas -- no.· I wasn't selling gas at the

24· ·Citgo, at 1349.

25· · · · Q.· Okay.· And is it your recollection -- and the

Page 24
·1· ·reason I ask this is I think I saw something about this

·2· ·in the records -- when you purchased 1349 Dade Boulevard

·3· ·from the prior owner, is it your recollection that

·4· ·whatever gas company was supplying the gasoline there

·5· ·wasn't willing to let you continue operating as a

·6· ·service station, as a gasoline station?

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· That I don't remember.

·9· · · · · · MR. REISS:· Object to form.

10· ·BY MR. BUCKNER:

11· · · · Q.· Okay.· Well, we will go through and let's see,

12· ·actually, let me see -- let me see if I can lay my hands

13· ·on a document that might help you.· Give me a minute.  I

14· ·am looking for something specific.

15· · · · · · This is it.

16· · · · · · Do you recall in about 1980 you went before the

17· ·City of Miami Beach Commission to get a conditional use

18· ·permit to start selling gasoline at 1349 Dade Boulevard

19· ·again?

20· · · · A.· Did I?· I don't remember.

21· · · · Q.· You don't remember?

22· · · · A.· I really don't.

23· · · · Q.· Let me make sure this is the right thing.  I

24· ·can't see anymore either.

25· · · · A.· What year did you say that was?

Page 25
·1· · · · Q.· 1980.

·2· · · · A.· 1980?

·3· · · · Q.· Yes.· I am going to hand you -- here's what I

·4· ·am going to -- I am going to hand you a couple of

·5· ·documents.· Let me see if I can help with your memory on

·6· ·this.· Like I said, I know it's been a long time.

·7· · · · · · MR. BUCKNER:· Allan --

·8· · · · · · THE WITNESS:· 1980 I wasn't selling gas there

·9· ·at all.

10· ·BY MR. BUCKNER:

11· · · · Q.· Right, you weren't, but I want to show you --

12· · · · · · MR. BUCKNER:· Would you mark this, please?

13· · · · · · Allan, I am handing the witness Exhibit 22 from

14· ·my set which we are going to mark as Exhibit 1.

15· · · · · · MR. REISS:· Exhibit 22 in what?

16· · · · · · MR. BUCKNER:· How did -- you got an e-mail with

17· ·all the exhibits?

18· · · · · · MR. REISS:· You gave me a flash drive, but they

19· ·are not identified as exhibits.· There is one subfolder

20· ·marked Discovery, and then there is aerial, aerial,

21· ·complaint log, contract, contract with city, e-mail from

22· ·Andrade, the deed --

23· · · · · · MR. BUCKNER:· Allan, hang on a second.· Hang on

24· ·a second.· We will figure out a way to work through

25· ·this, but she can't take all that down so fast.
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Page 26
·1· · · · · · So let me -- I have handed the witness --

·2· · · · · · MR. REISS:· Okay.

·3· · · · · · MR. BUCKNER:· I am going to tell you what they

·4· ·are, and we will see if we can get you to them, Allan.

·5· · · · · · I am going to hand the witness two documents.

·6· ·All right?· One is, on the cover of it, it says, "Exhibit

·7· ·F."· It starts with the roll call, City of Miami Beach

·8· ·Commission.· It's a series of documents related to the

·9· ·conditional use permit, but it's Exhibit F.· And the

10· ·other one is Exhibit -- has got Exhibit D on the cover.

11· · · · · · MR. REISS:· I see that.

12· · · · · · MR. BUCKNER:· Okay.· So we are going to -- here

13· ·is what we are going to do.· We are going to mark

14· ·Exhibit F as Exhibit 1 here and Exhibit D as Exhibit 2

15· ·for this deposition.· Okay?

16· · · · · · MR. REISS:· Thank you.

17· · · · · · MR. BUCKNER:· Yeah, no worries.

18· · · · · · (Exhibits No. 1 and No. 2 marked.)

19· ·BY MR. BUCKNER:

20· · · · Q.· Mr. Festa, let me give you that.

21· · · · · · (Discussion off the record.)

22· ·BY MR. BUCKNER:

23· · · · Q.· Here is a copy for each of you.· So let me

24· ·just -- I am going to hand you this in a second,

25· ·Mr. Festa.

Page 27
·1· · · · · · We have marked as Exhibit 1 a document that on

·2· ·its face says, "Roll Call Miami Beach City Commission"

·3· ·and has a series of agenda items behind it.· And that's

·4· ·your copy, Mr. Festa, Exhibit 1.

·5· · · · · · And Exhibit 2 is entitled -- well, it's on City

·6· ·of Miami Beach letterhead, at least the first page, and

·7· ·it's entitled, "Action Summary," but then behind it,

·8· ·several pages back, there is a transcript of a hearing

·9· ·from the City of Miami Beach Commission.· It appears to

10· ·be June 4th, 1980, I think.· And that's No. 2.

11· · · · · · Let me give you both of those.

12· · · · · · And, by the way, when I hand you documents

13· ·today, you can take as much time as you need to look at

14· ·them.· We are not in a hurry.· So, you know, be my guest.

15· · · · A.· This is saying that in 1980 I was selling gas?

16· · · · Q.· No.· Well, let me go through it with you, and I

17· ·will tell you what I think it says, and we will see if

18· ·it refreshes your recollection.

19· · · · · · There is -- the first item here is a -- in

20· ·Exhibit 1 -- let me find it.

21· · · · · · MS. RIBERO-AYALA:· Well, why don't we let him

22· ·go through it.

23· · · · · · MR. BUCKNER:· Yes, go through it.

24· · · · · · MS. RIBERO-AYALA:· Yeah.

25· · · · · · MR. BUCKNER:· I don't want the --

Page 28
·1· · · · · · MS. RIBERO-AYALA:· Right, right.

·2· · · · · · MR. BUCKNER:· -- there is more in here than

·3· ·just his stuff.· So I don't want to --

·4· · · · · · MS. RIBERO-AYALA:· Right.· Let's not bog him

·5· ·down with stuff.· Let me let him go through whatever

·6· ·belongs to him, and then he can say what he understands

·7· ·it to be.· So --

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Maybe I can help.· You are in Exhibit 1,

10· ·Mr. Festa.· The fourth page of Exhibit 1 you will see a

11· ·City of Miami Beach letterhead.

12· · · · · · MR. BUCKNER:· You are there, Susy.

13· ·BY MR. BUCKNER:

14· · · · Q.· A memorandum dated May 7th, 1980.· Do you see

15· ·that?

16· · · · · · MS. RIBERO-AYALA:· Okay.· All right.· So let's

17· ·let him read this.

18· · · · · · MR. BUCKNER:· Go ahead.· I think that may help.

19· · · · · · THE WITNESS:· Okay.

20· ·BY MR. BUCKNER:

21· · · · Q.· So the reason I showed you that is because this

22· ·document relates to a conditional use application for

23· ·operating a filling station at 1349 Dade Boulevard.

24· · · · · · Do you see that?

25· · · · · · MR. REISS:· Objection to the form.

Page 29
·1· · · · · · THE WITNESS:· I see it, but I don't remember

·2· ·it.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· So you don't recall applying for a

·5· ·conditional use permit to operate a filling station in

·6· ·1980 at the Dade Boulevard location?

·7· · · · · · MR. REISS:· Objection to form, documents speak

·8· ·for themselves, mischaracterizing the witness'

·9· ·testimony.

10· · · · · · You can answer the question.

11· · · · · · THE WITNESS:· No.· I was doing mostly towing.

12· ·I don't remember -- I was one of the few people that

13· ·was -- in fact, at one time I was the only one that was

14· ·doing towing.

15· ·BY MR. BUCKNER:

16· · · · Q.· Right.

17· · · · A.· So I was towing from the -- I was also -- had

18· ·a -- rented a place down on 5th Street, and we were

19· ·towing on Collins Avenue, and we were towing on 1349

20· ·Dade Boulevard.

21· · · · · · I can't -- I can't remember how we could get all

22· ·those cars in and out with pumps there.· I just -- that's

23· ·what I can't understand --

24· ·BY MR. BUCKNER:

25· · · · Q.· Okay.
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Page 30
·1· · · · A.· -- but I don't remember.

·2· · · · Q.· Okay.· Let me maybe start a little further

·3· ·back.

·4· · · · · · From -- prior to 1980 certainly you were not

·5· ·selling gasoline at 1349 Dade Boulevard, correct?

·6· · · · · · MR. REISS:· Objection to form, leading,

·7· ·mischaracterizing the witness' testimony.

·8· · · · · · THE WITNESS:· Yeah, I don't remember selling it

·9· ·at all.· I don't remember.· Maybe I did when it first --

10· ·I don't remember, to be honest.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.· So you don't -- as you sit here, you

13· ·don't recall whether you sold gas at any point in time

14· ·at 1349 Dade Boulevard?

15· · · · A.· I don't remember --

16· · · · · · MR. REISS:· Objection to form, leading.

17· · · · · · THE WITNESS:· It wasn't conducive of bringing a

18· ·tow in because we towed quite a bit.· I was one of the

19· ·few -- I was one of the few people that was doing the

20· ·towing, and then they brought in -- what's the new one?

21· ·BY MR. BUCKNER:

22· · · · Q.· Tremont?

23· · · · A.· Tremont.

24· · · · Q.· Okay.

25· · · · A.· Yeah.

Page 31
·1· · · · Q.· All right.· So let me see if I can work through

·2· ·this a little -- and, again, all I am asking, sir, is

·3· ·the best of your recollection.

·4· · · · A.· Yeah, that's it.· I can't remember.· I am

·5· ·trying to picture it.

·6· · · · Q.· No.· I appreciate that.· Like I said, we will

·7· ·look at some more documents.· If it helps you

·8· ·remember --

·9· · · · A.· Okay.

10· · · · Q.· -- great.· If it doesn't --

11· · · · A.· All right.

12· · · · Q.· So just so I am clear, though -- well, let me

13· ·ask you this:· Do you recall having a business called

14· ·Beach Garage?

15· · · · A.· That was it.

16· · · · Q.· Okay.· When you say, "That was it," was that

17· ·the business at 1349 Dade?

18· · · · A.· Right.

19· · · · Q.· Okay.· And what business was Beach Garage in?

20· · · · A.· We were -- well, actually, we were in the

21· ·repair business, the car -- automobiles, cars, and we

22· ·had two gas stations.· One was at Alton Road, which was

23· ·the Gulf, and the one which was down on Collins Avenue

24· ·and was it 7th -- I don't remember the street.· 7th

25· ·Street?

Page 32
·1· · · · Q.· Okay.

·2· · · · A.· Was it 12th?· 11th and Collins maybe.

·3· · · · Q.· Okay.· So --

·4· · · · A.· That just came to my mind.

·5· · · · Q.· No.· That's fine.· So -- and, again, if I sound

·6· ·repetitive --

·7· · · · A.· But I don't remember selling gas at the -- at

·8· ·1349 Dade Boulevard.· I just really don't.

·9· · · · Q.· And I am not suggesting that you did.

10· · · · A.· No.· I am just saying.· Okay.· I'm telling

11· ·you --

12· · · · Q.· I don't know.· We will work through it and see

13· ·if we can get to, like I said, the best of your

14· ·recollection.

15· · · · · · But just so I am clear, and, again, forgive me

16· ·for being repetitive; I sometimes go back --

17· · · · A.· That's okay.

18· · · · Q.· -- to try and make sure I understand.· So the

19· ·three businesses -- I am sorry, the three properties we

20· ·talked about before, the gas station at Collins, the gas

21· ·station at Alton and 1349 Dade Boulevard, those three

22· ·together were Beach Garage, is that correct?

23· · · · · · MR. REISS:· Object to the form,

24· ·mischaracterizes the witness' testimony, leading --

25· · · · · · THE WITNESS:· Yeah, Beach Garage --

Page 33
·1· · · · · · MS. RIBERO-AYALA:· Wait.

·2· · · · · · THE WITNESS:· I'm sorry.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Allan is making a series of objections, which

·5· ·is fine; he can do that.· Let's give him a chance to do

·6· ·that.· Again, it's the two voices thing.· And then as

·7· ·soon as he is done, you can go ahead and answer.

·8· · · · A.· I am sorry.

·9· · · · Q.· No, no, no.· Don't be sorry.· You're fine.· He

10· ·is just -- he is making a record, and it's fine, but I

11· ·just don't -- she can't take it all down.

12· · · · · · So go ahead -- she got his objections.· Go ahead

13· ·and say --

14· · · · A.· Give me the question again.

15· · · · · · MR. BUCKNER:· That's fine.· Can you read it

16· ·back?· That way Allan doesn't have to object again.

17· · · · · · That's all right.· I will save us time.

18· ·BY MR. BUCKNER:

19· · · · Q.· We talked earlier today about three locations,

20· ·a gas station on Collins, a gas station on Alton and I

21· ·think it's a vehicle repair business at 1349 Dade

22· ·Boulevard, correct?

23· · · · A.· Right.

24· · · · · · MR. REISS:· Objection to form, mischaracterizes

25· ·the witness' testimony and leading.
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Page 34
·1· ·BY MR. BUCKNER:

·2· · · · Q.· Those three operations together, were all three

·3· ·of those part of Beach Garage?

·4· · · · A.· Right.

·5· · · · Q.· They were?

·6· · · · A.· Until -- until we got -- we got rid of Alton

·7· ·Road.

·8· · · · Q.· Okay.· So those three businesses were Beach

·9· ·Garage, and what business was Beach Garage in then,

10· ·selling gasoline --

11· · · · A.· No.· I don't remember.

12· · · · · · MS. RIBERO-AYALA:· Objection; form, leading.

13· · · · · · THE WITNESS:· I don't remember that, honest.  I

14· ·don't remember selling gas there.

15· ·BY MR. BUCKNER:

16· · · · Q.· All right.· I am not trying to suggest at 1349

17· ·you were selling gas.· I am saying Beach Garage

18· ·generally.

19· · · · A.· Well, yeah, when we had the station down on

20· ·Collins Avenue, we were selling gas, and then when we

21· ·had -- our original first gas station was Alton Road

22· ·on -- the Gulf station.· We started there.· We were

23· ·doing towing, we were doing AAA, we were doing --

24· ·selling gas.

25· · · · Q.· Okay.

Page 35
·1· · · · A.· And I don't -- okay.

·2· · · · Q.· No.· Go ahead, go ahead.· I didn't mean to

·3· ·interrupt you.

·4· · · · A.· Again, I don't remember anymore that we got rid

·5· ·of Alton Road or else they closed -- I don't even know

·6· ·if they closed it or it wasn't paying off for us,

·7· ·something like that.· Then I sold -- then I sold the gas

·8· ·station which they put a condominium up on Collins

·9· ·Avenue.

10· · · · Q.· Okay.· So over time, and we will see if we

11· ·can't fix it in time, you stopped operating at Alton

12· ·Road and you sold the gas station at Collins.· So all

13· ·you had left was 1349 Dade, correct?

14· · · · A.· Yes.

15· · · · Q.· Okay.· And as we talk, we will see if we can

16· ·figure out when that happened, but to the best of your

17· ·recollection, the only -- well, strike that.

18· · · · · · So were you doing vehicle repair at the Collins

19· ·Avenue location?

20· · · · A.· Yes.

21· · · · Q.· Okay.· Were you doing vehicle repair at the

22· ·Dade Boulevard location?

23· · · · A.· That I am not sure of.· Let me think a minute.

24· ·Okay?

25· · · · Q.· Okay.

Page 36
·1· · · · A.· Yeah, I guess we could have done some repairs

·2· ·there.

·3· · · · Q.· Okay.· And were you doing vehicle repair at the

·4· ·Alton Road location?

·5· · · · A.· At the Alton Road, yes, definitely.

·6· · · · Q.· Okay.· And that was all under the umbrella of

·7· ·Beach Garage, correct?

·8· · · · A.· That was me, Beach Garage.

·9· · · · · · MR. REISS:· Objection to form, leading,

10· ·mischaracterizes the witness' testimony.

11· · · · · · THE WITNESS:· I didn't hear him.

12· ·BY MR. BUCKNER:

13· · · · Q.· You don't have to.· You don't have to worry

14· ·about what he is saying.

15· · · · · · The answer was yes, that was the answer to my

16· ·question, yes?

17· · · · A.· Give me the question again.

18· · · · Q.· I said all three of those were operating under

19· ·the umbrella of Beach Garage, correct?

20· · · · A.· Beach Garage.

21· · · · Q.· Got it.· And then in terms of sales of --

22· · · · A.· Beach Towing -- go ahead.

23· · · · Q.· Right.· And sales of gasoline, do you recall

24· ·selling gasoline at the Alton Road location, correct?

25· · · · A.· Definitely.

Page 37
·1· · · · Q.· Okay.· And you recall selling gasoline at

·2· ·Collins?

·3· · · · A.· Definitely.

·4· · · · Q.· But as you sit here today, you don't have any

·5· ·recollection of ever selling gasoline at 1349 Dade

·6· ·Boulevard?

·7· · · · A.· I don't know.· No, I don't.

·8· · · · Q.· So I showed you, there are two exhibits in

·9· ·front of you, Exhibit 1 and Exhibit 2.· You had a chance

10· ·to look at Exhibit 1.· I know you looked at at least

11· ·part of it, which is the commission memorandum on the

12· ·fourth page.· I know you had that in front of you with

13· ·regard to a conditional use application for a filling

14· ·station at 1349 Dade Boulevard.

15· · · · · · Do you recall applying for a conditional use

16· ·permit to operate a filling station at that location?

17· · · · A.· I guess I did.· I had to, yeah.

18· · · · Q.· Okay.· Well, I don't want you to guess.· I just

19· ·want to make sure we're clear on which --

20· · · · A.· Yes, I had to.· I had to.· I guess it was the

21· ·format that I had to comply with the city.

22· · · · Q.· Okay.· And I want to make sure you and I are

23· ·talking about the same thing.

24· · · · A.· Okay.

25· · · · Q.· I am just talking now about 1349 Dade
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Page 38
·1· ·Boulevard.

·2· · · · A.· Yes, yes.

·3· · · · Q.· Okay.· Because that's the one where you said

·4· ·you don't have any recollection of ever selling gas

·5· ·there.

·6· · · · A.· Right.

·7· · · · Q.· Okay.

·8· · · · A.· I don't remember.

·9· · · · Q.· Okay.· If you look at Exhibit 2, you will see

10· ·that it's a -- and, again, you can take your time

11· ·looking at it -- you will see that there is an agenda

12· ·from the City of Miami Beach for the first couple of

13· ·pages, and then there is a transcript behind it of a

14· ·City of Miami Beach Commission meeting.

15· · · · · · MS. RIBERO-AYALA:· Where specifically --

16· · · · · · MR. BUCKNER:· I will --

17· · · · · · MS. RIBERO-AYALA:· -- are we looking?

18· ·BY MR. BUCKNER:

19· · · · Q.· I will point you to the specific places as we

20· ·go.· I just wanted you to -- if you want to take a look

21· ·at it first, go ahead, take your time.

22· · · · · · MS. RIBERO-AYALA:· Okay.· Here, right here.

23· ·BY MR. BUCKNER:

24· · · · Q.· If you look at -- yeah, if you look at the

25· ·second -- before you can get to the transcript, if you

Page 39
·1· ·look on the second page, you will see -- of the exhibit,

·2· ·you will see that there is an agenda item C, 13 -- it's

·3· ·a planning board recommendation.

·4· · · · A.· I don't remember.

·5· · · · Q.· Okay.

·6· · · · A.· But did they give me the application?· Did I

·7· ·serve gas?· I don't remember that.

·8· · · · Q.· Well --

·9· · · · A.· I spent a lot of time there, I know that.

10· · · · Q.· I don't know.· I can't answer your question

11· ·because I only know what's in the documents.

12· · · · A.· Right.

13· · · · Q.· That's why we are trying to find out what you

14· ·remember.· I don't know the answer to some of what you

15· ·are asking me.

16· · · · · · Do you remember appearing -- let me ask you

17· ·this:· Over the course of the time you lived on Miami

18· ·Beach, did you appear before the City of Miami Beach

19· ·Commission often?

20· · · · A.· No.

21· · · · Q.· Do you recall ever appearing in front of the

22· ·commissioner?

23· · · · A.· Not that I remember.

24· · · · Q.· Okay.· This transcript here that's on Exhibit

25· ·2, if you would go to -- I am sorry the pages aren't

Page 40
·1· ·numbered; for whatever reason, they are not, but there

·2· ·is -- on the fourth page -- on the fourth page of the

·3· ·actual transcript itself --

·4· · · · · · MR. BUCKNER:· Susy, if you will go there.

·5· ·BY MR. BUCKNER:

·6· · · · Q.· -- it says, "Yes, my name is Vincent J. Festa.

·7· ·I am the owner of the property on 1349 Dade Boulevard."

·8· · · · · · MS. RIBERO-AYALA:· All right.· Let me give him

·9· ·an opportunity to read it.

10· · · · · · MR. BUCKNER:· Okay.

11· · · · · · THE WITNESS:· Here?

12· · · · · · MS. RIBERO-AYALA:· Yeah.

13· ·BY MR. BUCKNER:

14· · · · Q.· Take your time.

15· · · · A.· Okay.

16· · · · · · MR. REISS:· You are on Exhibit 2?

17· · · · · · MR. BUCKNER:· On Exhibit 2.

18· · · · · · MR. REISS:· What page?

19· · · · · · MR. BUCKNER:· If you go to the part that's

20· ·transcript, Allan, it's the fourth transcript page, but

21· ·it's not numbered.

22· · · · · · MR. REISS:· Thank you, sir.

23· · · · · · THE WITNESS:· I don't remember this.

24· · · · · · MS. RIBERO-AYALA:· If you don't remember, you

25· ·don't remember.
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·1· · · · · · THE WITNESS:· I don't remember going to that

·2· ·meeting.· I really don't.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· So --

·5· · · · A.· Now, are they saying that in 1980 I had, I

·6· ·still had Alton Road?

·7· · · · Q.· What I will represent to you, Mr. Festa, is

·8· ·this is a transcript that was in the records of the City

·9· ·of Miami Beach of a City of Miami Beach meeting.  I

10· ·can't speak to what other people say, but, obviously,

11· ·the part where it says, "Festa" purports to be

12· ·statements that you made to the commission.

13· · · · A.· Oh, wait a minute.

14· · · · · · MR. REISS:· Object to the form, document speaks

15· ·for itself.

16· · · · · · Mr. Festa, you do not have to take a lawyer's

17· ·representation for what a document is or isn't.· You

18· ·should testify from your own memory.

19· · · · · · MS. RIBERO-AYALA:· 1980, but if you don't

20· ·remember, you don't remember.

21· · · · · · THE WITNESS:· I don't remember.· Honest to God,

22· ·I really don't.

23· ·BY MR. BUCKNER:

24· · · · Q.· As you sit --

25· · · · A.· I want to comply, but I really don't remember.
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Page 42
·1· · · · Q.· No, no, no.· Listen, Mr. Festa, I don't want

·2· ·you to feel --

·3· · · · A.· No, no.

·4· · · · Q.· -- you are under any obligation.

·5· · · · A.· No.· I know that.

·6· · · · Q.· I mean, I am just really just trying to find

·7· ·out what you remember.

·8· · · · A.· I don't.

·9· · · · Q.· Okay.· So as you sit here, you don't remember

10· ·appearing in front of the City of Miami Beach

11· ·Commission --

12· · · · A.· I really don't.

13· · · · Q.· -- in 1980?

14· · · · A.· No, I don't.

15· · · · Q.· Do you recall -- let me -- I want to -- here is

16· ·what I want to try and do.· Again, if it doesn't refresh

17· ·your recollection, so be it.· But I want to work through

18· ·this transcript a little, show you some of the things

19· ·that you said to the commission and see if that helps

20· ·you recall any aspects of it --

21· · · · A.· I think that's a good idea.

22· · · · Q.· -- if it does, great.· If it doesn't, you tell

23· ·me.

24· · · · · · So if you go a little further down that page,

25· ·it says -- there is a statement that purports to be by

Page 43
·1· ·you.· It says, "Okay.· Well, I had a gas station down at

·2· ·1150 Collins Avenue which I had to get out after 30

·3· ·years because I couldn't get a license for towing.

·4· ·Wrecker license after 30 years of doing wrecker service

·5· ·there for everybody on the Beach, we finally came up

·6· ·with a reason why it couldn't be renewed."

·7· · · · · · Let me ask you a few questions about that.

·8· · · · · · Is the 1150 Collins Avenue the service station

·9· ·on Collins you were telling me about before?

10· · · · · · MR. REISS:· Objection to the form, predicate.

11· · · · · · THE WITNESS:· Ask me that again.

12· ·BY MR. BUCKNER:

13· · · · Q.· Sure.· I said is the 1150 Collins Avenue the

14· ·service station location you told me about before as one

15· ·of the three service stations --

16· · · · A.· Yes.

17· · · · Q.· -- operated by Beach Garage?

18· · · · A.· Yes.· I sold that property.

19· · · · Q.· Okay.· And do you recall that the reason you

20· ·sold it was they weren't going to let you do towing of

21· ·vehicles to there anymore?

22· · · · · · MR. REISS:· Form, leading, predicate.

23· · · · · · THE WITNESS:· No.· I did -- I did towing there

24· ·until I sold it --

25· ·///

Page 44
·1· ·BY MR. BUCKNER:

·2· · · · Q.· Okay.· So when you --

·3· · · · A.· -- but I didn't have anyplace to put it -- to

·4· ·put the cars.· I needed that spot too.

·5· · · · Q.· Okay.

·6· · · · A.· I also had a place on 5th Street, but it's not

·7· ·in this -- it's not in there.· So but -- yeah, Man --

·8· ·Manchester, they used to do conventions and stuff.

·9· ·Man -- Mancraft, does that sound familiar to you?

10· · · · Q.· No, but that doesn't mean anything.

11· · · · A.· Okay.· I once had a place down on 5th Street --

12· · · · Q.· Okay.

13· · · · A.· -- Mancraft.

14· · · · Q.· So when it says here, "Well, I had a gas

15· ·station down at 1150 Collins Avenue which I had to get

16· ·out after 30 years because I couldn't get a license for

17· ·towing," do you know what you were referring to there?

18· · · · A.· No.

19· · · · · · MR. REISS:· Objection to form, predicate,

20· ·mischaracterizes the witness' testimony, leading.

21· · · · · · You can answer.

22· ·BY MR. BUCKNER:

23· · · · Q.· If you'd flip with me to the next page, sir,

24· ·there's some more back-and-forth here between you and

25· ·the commission.· If you go partway down the page, it
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·1· ·says, "They are not" -- again, it purports to be quoting

·2· ·you.· It says, "They are not in there.· If you'd look at

·3· ·this piece of property is 135 by 200, and the last 30 to

·4· ·40 feet of the 200 is where the cars are stored."

·5· · · · · · MS. RIBERO-AYALA:· Where is this?

·6· · · · · · MR. BUCKNER:· I'm sorry, it's about six lines

·7· ·down.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Do you see it says, "Festa" --

10· · · · · · MR. REISS:· Objection to form.

11· · · · · · MS. RIBERO-AYALA:· They are not in there?

12· · · · · · MR. BUCKNER:· Yeah, they are not in there.

13· ·BY MR. BUCKNER:

14· · · · Q.· Go ahead, go ahead and read it, and then I will

15· ·ask you again.

16· · · · A.· What's your question?

17· · · · Q.· Okay.· My question is --

18· · · · · · MR. BUCKNER:· Allan?

19· · · · · · MR. REISS:· Yeah.

20· · · · · · MR. BUCKNER:· Who is that?

21· · · · · · MR. ANDRADE:· This is Ralph.

22· · · · · · MR. BUCKNER:· Who is that?· I'm sorry, I didn't

23· ·hear you.

24· · · · · · MR. REISS:· Ralph.

25· · · · · · MR. BUCKNER:· Oh, Ralph Andrade.· Okay.· Sorry.
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Page 46
·1· ·That's fine.

·2· ·BY MR. BUCKNER:

·3· · · · Q.· So it says, Mr. Festa -- well, it purports that

·4· ·you said to the commission, "They are not in there.· If

·5· ·you'd look at this piece of property is 135 by 200, and

·6· ·the last 30 to 40 feet of the 200 is where the cars are

·7· ·stored."

·8· · · · · · Is it your recollection that at 1349 Dade

·9· ·Boulevard, that's how you were storing cars at this time

10· ·in 1980, the last 30 to 40 feet of the property?

11· · · · · · MR. REISS:· Objection to the form -- objection

12· ·to form, leading, predicate, mischaracterizes the

13· ·witness' testimony.

14· · · · · · You can answer the question.

15· · · · · · THE WITNESS:· What's he saying?

16· ·BY MR. BUCKNER:

17· · · · Q.· You can answer it.· You don't have to --

18· · · · · · MS. RIBERO-AYALA:· Answer whatever you

19· ·remember, if you remember.

20· · · · · · THE WITNESS:· I don't remember this whole

21· ·meeting, to tell you the truth.

22· ·BY MR. BUCKNER:

23· · · · Q.· Right.· Yeah, I understand you don't remember

24· ·the meeting.· I am actually trying -- I am actually

25· ·trying to get at the stuff that was said at the meeting.

Page 47
·1· · · · A.· At that time -- at that time I was the only --

·2· ·I think I was the only one that was towing.· Maybe

·3· ·Fernandez was doing AAA because I gave up AAA to do the

·4· ·towing, and I had spots all over -- I had cars all over

·5· ·the place.· I used my place, I used -- I didn't have --

·6· ·I had a place down on 5th Street.· I don't remember when

·7· ·it was Mancraft or Mancraft something owned the

·8· ·property.· There were -- they installed, they went into

·9· ·a hotel and did commercial stuff for them, you know.

10· · · · · · But I don't remember.· I don't remember -- I

11· ·don't even remember -- I don't even remember going to the

12· ·board, to tell you the truth.

13· · · · Q.· No.· I understand.· I am trying to ask you

14· ·something more specific and, again, only if you

15· ·remember, not so much about this meeting but

16· ·specifically where you said here to the board, "If you'd

17· ·look at this piece of property, the 135 by 200" --

18· · · · A.· We are talking about Collins Avenue.

19· · · · Q.· No.· 1349 Dade Boulevard.

20· · · · A.· Oh, oh, 13 -- yeah, go ahead.

21· · · · Q.· Okay.· "If you'd look at this piece of property

22· ·is 135 by 200."· Is that your recollection about roughly

23· ·the size --

24· · · · A.· I don't know.

25· · · · Q.· Okay.· It says, "And the last 30 to 40 feet of
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·1· ·the 200 is where the cars are stored."

·2· · · · · · Is it your recollection that in 1980 when this

·3· ·purports to have taken place, this hearing, you were

·4· ·storing cars at 1349 Dade Boulevard only on the back 30

·5· ·to 40 feet of the property?

·6· · · · A.· I don't know.

·7· · · · · · MR. REISS:· Objection to form, misleading,

·8· ·mischaracterizes the witness' testimony, leading,

·9· ·predicate.

10· · · · · · You can answer the question.

11· · · · · · THE WITNESS:· I had a place -- I had a place on

12· ·8020 North Miami Avenue that we -- we put some cars.

13· ·BY MR. BUCKNER:

14· · · · Q.· Okay.· I want to talk just now about 1349 Dade

15· ·Boulevard.

16· · · · A.· Right.

17· · · · Q.· I understand you had other places.

18· · · · A.· Yes.

19· · · · Q.· I just want to talk about 1349 Dade.· Okay?

20· · · · A.· Okay.

21· · · · Q.· So the statement you made to the commission in

22· ·1980 was that you were storing cars in the last 30 to 40

23· ·feet of the 200 feet of the property at 1349 Dade

24· ·Boulevard.

25· · · · A.· Yeah.

Page 49
·1· · · · Q.· What I am asking you is is it your recollection

·2· ·that as of that time in 1980, you were storing cars at

·3· ·1349 Dade Boulevard only on the back 30 to 40 feet of

·4· ·the property?

·5· · · · · · MR. REISS:· Objection to the form, misleading,

·6· ·predicate, mischaracterizing the witness' testimony,

·7· ·leading.

·8· · · · · · You can answer the question.

·9· · · · · · MS. RIBERO-AYALA:· Go ahead.

10· · · · · · THE WITNESS:· What's that?

11· · · · · · MS. RIBERO-AYALA:· Go ahead.· Go ahead.

12· · · · · · THE WITNESS:· If I could remember when I sold

13· ·the property on 1349 -- I mean on Collins Avenue, I

14· ·could tell -- but I don't remember.

15· ·BY MR. BUCKNER:

16· · · · Q.· Okay.

17· · · · A.· I could figure what I had to do to put the

18· ·cars.· I think they took some to Miami, because I had a

19· ·piece of property -- I still had a piece of property up

20· ·there, but I don't remember -- in fact, I don't even

21· ·remember the meeting, to tell you the truth.

22· · · · Q.· No.· I understand, and, like I said, we're

23· ·going to -- you can remember what you can remember.  I

24· ·am not asking you to --

25· · · · A.· I am trying to.
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Page 50
·1· · · · Q.· Let me ask you some more general stuff maybe

·2· ·first.· Let's just talk about 1349 Dade Boulevard for

·3· ·the moment.

·4· · · · A.· Okay.

·5· · · · Q.· Who owns that property today?

·6· · · · A.· Me.

·7· · · · Q.· Okay.· You own it --

·8· · · · A.· The trust.

·9· · · · Q.· The trust does.· So this is the Festa Trust?

10· · · · A.· Festa Trust.

11· · · · Q.· The Festa Trust.

12· · · · · · Okay.· And that's the other -- that's the Festa

13· ·Trust that's one of the defendants in this case, is that

14· ·correct?

15· · · · A.· Yes.

16· · · · · · MR. REISS:· Objection; calls for a legal

17· ·conclusion, predicate, form.

18· · · · · · THE WITNESS:· I guess it is because that's the

19· ·name of the property, Festa Trust.

20· ·BY MR. BUCKNER:

21· · · · Q.· Okay.· So the Festa Trust today owns 1349 Dade

22· ·Boulevard, correct?

23· · · · A.· Yes.

24· · · · Q.· How long has the Festa Trust owned 1349 Dade

25· ·Boulevard?

Page 51
·1· · · · A.· Maybe 15, 16 years.· I don't know the date.  I

·2· ·could find out.

·3· · · · Q.· That's okay.· I don't need to know precisely.

·4· · · · · · Before the Festa Trust owned 1349 Dade

·5· ·Boulevard, who owned it?

·6· · · · A.· What's that?

·7· · · · Q.· I said before the Festa Trust owned 1349 Dade

·8· ·Boulevard, who owned it?

·9· · · · A.· Gulf -- the -- Citgo station was that?

10· · · · Q.· Well --

11· · · · A.· I bought it from Citgo.

12· · · · Q.· You bought it from Citgo.· So that was about in

13· ·1975, correct?

14· · · · A.· Was it '79?

15· · · · Q.· I think it was '75.

16· · · · A.· Okay.

17· · · · Q.· Whatever you remember.

18· · · · A.· I don't -- I thought it was '79.· I don't

19· ·remember.

20· · · · Q.· Okay.· Sometime in the 1970s you bought 1349

21· ·Dade Boulevard?

22· · · · A.· Right.

23· · · · Q.· Did you buy it in your own name or in the name

24· ·of the company?

25· · · · A.· Must have been Vincent J. -- I don't remember.

Page 52
·1· ·Vincent J. Festa, I think.

·2· · · · Q.· Okay.· And at some point then you transferred

·3· ·1349 Dade Boulevard into the Festa Trust?

·4· · · · A.· Yeah, when I retired, yes.

·5· · · · Q.· Okay.· So -- and I think you told me you

·6· ·retired in 1983?

·7· · · · A.· Yes.

·8· · · · Q.· Right.· Okay.· So from sometime in the '70s

·9· ·until 1983, you owned 1349 Dade Boulevard in your own

10· ·name?

11· · · · A.· Yes.

12· · · · Q.· And then in 1983 you transferred 1349 Dade

13· ·Boulevard into the Festa Trust?

14· · · · A.· All my properties.

15· · · · Q.· All your properties including 1349 Dade

16· ·Boulevard?

17· · · · A.· Oh, yeah.

18· · · · Q.· Okay.· And 1349 Dade Boulevard has remained in

19· ·the Festa Trust since 1983 to the present?

20· · · · A.· With all the other properties, yes.

21· · · · Q.· Okay.· In 19 -- whenever it was in the 1970s --

22· ·well, let me step back.· Strike that.

23· · · · · · Did you start Beach Garage, or did you buy that

24· ·company from someone else?

25· · · · A.· No.· I started it.

Page 53
·1· · · · Q.· Okay.

·2· · · · A.· I started, like I told you, I started with the

·3· ·one on Collins Avenue, which was the Gulf station, we

·4· ·started with the AAA and did towing, and then the police

·5· ·department didn't have anybody to tow.· So I got the job

·6· ·because I was there on the Collins -- on Collins Avenue,

·7· ·and we started doing towing for them.

·8· · · · Q.· Okay.· So --

·9· · · · A.· And there was no one else.· I don't know --

10· ·somebody had to come from out of state.· I don't know of

11· ·anybody else that was doing towing there.

12· · · · Q.· Okay.· So one of the -- so -- I don't want to

13· ·cover ground we have already covered because we have

14· ·covered this, but with regard to Beach Garage, so at

15· ·what point did you -- well, let me step back.

16· · · · · · Does Beach Garage at some time become -- at

17· ·some point in time become Beach Towing?

18· · · · · · MR. REISS:· Form, predicate.

19· · · · · · THE WITNESS:· I don't know if it was when Mark

20· ·Festa came.· I don't know if he changed it.· I am not

21· ·sure.

22· ·BY MR. BUCKNER:

23· · · · Q.· Okay.

24· · · · A.· But I always remember it as Beach Garage.

25· · · · Q.· Okay.· And it was called Beach Garage because
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Page 54
·1· ·it was in the business of being a repair garage, in

·2· ·part, correct?

·3· · · · · · MS. RIBERO-AYALA:· Object to form.

·4· · · · · · MR. REISS:· Form, leading, predicate.

·5· · · · · · THE WITNESS:· Ask the question again.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· I said it was called Beach Garage because it

·8· ·was in the business of repairing cars, correct?

·9· · · · A.· We did some of that.

10· · · · · · MR. REISS:· Form, leading, predicate.

11· ·BY MR. BUCKNER:

12· · · · Q.· So was the answer to the question yes?

13· · · · A.· Yes, we did.

14· · · · Q.· And --

15· · · · A.· We did mostly for our own trucks really.

16· · · · Q.· Okay.· So Beach Garage obviously was in the

17· ·business of being a tow truck company, correct, in part,

18· ·is that right?

19· · · · A.· Yes.

20· · · · Q.· And it was also a garage company, correct?

21· · · · · · MR. REISS:· Objection to form, predicate,

22· ·misleading, leading.

23· · · · · · You can answer the question.

24· · · · · · THE WITNESS:· What do I do after that?

25· · · · · · MS. RIBERO-AYALA:· You can answer.

Page 55
·1· ·BY MR. BUCKNER:

·2· · · · Q.· You can answer.· He is just making objections

·3· ·for the record.· Don't worry -- I mean, I am not telling

·4· ·you to ignore him, but you can basically ignore him.

·5· ·It's just for the record.· He's not talking to you; he's

·6· ·talking to me.

·7· · · · · · MS. RIBERO-AYALA:· And for the record, I am

·8· ·going to adopt all of Mr. Reiss' objections.

·9· · · · · · THE WITNESS:· Okay.

10· ·BY MR. BUCKNER:

11· · · · Q.· So Beach Garage was also a garage company,

12· ·correct?· It was repairing cars?

13· · · · A.· Yes --

14· · · · · · MR. REISS:· Predicate, leading, form --

15· · · · · · THE WITNESS:· -- it was a garage --

16· · · · · · MR. REISS:· -- mischaracterizing the witness'

17· ·testimony.

18· · · · · · MS. RIBERO-AYALA:· Wait.· Hang on.

19· · · · · · MR. REISS:· You can answer the question.

20· · · · · · MS. RIBERO-AYALA:· Wait.

21· · · · · · THE WITNESS:· Oh, I'm sorry.

22· ·BY MR. BUCKNER:

23· · · · Q.· Go ahead.

24· · · · · · MS. RIBERO-AYALA:· Okay.· Go ahead.

25· · · · · · THE WITNESS:· We did -- we had a garage.· We
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·1· ·did towing, we did repairs mostly for our own trucks

·2· ·too.· I don't remember selling gas there, but nothing is

·3· ·impossible.

·4· ·BY MR. BUCKNER:

·5· · · · Q.· Okay.· And I'm not suggesting you did, by the

·6· ·way.· I am asking you.· But just to be clear, as you sit

·7· ·here today, you don't recall ever selling gasoline at

·8· ·1349 Dade Boulevard, correct?

·9· · · · A.· No, no.

10· · · · Q.· Okay.· Do you recall that the tanks were, the

11· ·underground tanks were removed from 1349 Dade --

12· · · · A.· Yes.

13· · · · Q.· -- Boulevard?

14· · · · A.· Yeah.· I wanted them out of there in case they,

15· ·you know -- I wanted them out.

16· · · · Q.· Right.· And is that because you were worried

17· ·about them leaking?

18· · · · A.· Just in case, yeah.

19· · · · Q.· Do you recall roughly, and, again, you may not,

20· ·but do you recall roughly when the underground tanks

21· ·were removed from the 1349 Dade Boulevard?

22· · · · A.· If -- I am guessing but I think -- I don't

23· ·think I was there.· I think I was in California at that

24· ·time.

25· · · · Q.· Okay.· We'll go through some more documents,

Page 57
·1· ·we'll see.

·2· · · · · · So one of the other businesses -- strike that.

·3· · · · · · One of the other uses of the property at 1349

·4· ·Dade Boulevard was a storage lot for cars, correct?

·5· · · · A.· Yes.

·6· · · · · · MS. RIBERO-AYALA:· Object to form.

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· You mean storage?· We didn't

·9· ·store cars.· We -- what we -- if you use the word

10· ·loosely, we stored the towed cars there.· That's all.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.

13· · · · A.· We didn't have people come in and store their

14· ·car there.

15· · · · Q.· Got it.

16· · · · A.· It was just towed -- cars that we towed.

17· · · · Q.· Got it.· Okay.· And I know I asked this before,

18· ·and I am not sure I got -- I am not sure you and I got

19· ·to the same place.· I want to make sure I did.

20· · · · · · As you sit here now, do you know at what point

21· ·in time the name of the business changes from Beach

22· ·Garage to Beach Towing?

23· · · · A.· No, I don't, but I left for California in 1983,

24· ·and maybe Mark, my nephew, may have done it.· I don't

25· ·know.· I don't remember.
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Page 58
·1· · · · Q.· Okay.· Let me talk to you a little about that

·2· ·transition in 1983 because that may help me a little.

·3· ·When you retired -- you said you -- strike that.

·4· · · · · · You said you retired in 1983, correct?

·5· · · · A.· I retired to California, but I was still the

·6· ·owner of the property.

·7· · · · Q.· Okay.· And when you say "the property," 1349

·8· ·Dade Boulevard?

·9· · · · A.· Right.

10· · · · Q.· Okay.

11· · · · A.· Yes.

12· · · · Q.· When you retired in 1983, did you still have

13· ·any kind of an ownership stake in Beach Garage or Beach

14· ·Towing?

15· · · · A.· Well -- well, Beach Garage is Beach Towing.

16· · · · Q.· Okay.· Well, then if I refer to it as Beach

17· ·Towing, we'll know I'm referring to both Beach Garage

18· ·and Beach Towing --

19· · · · A.· Okay.· Fine.

20· · · · Q.· -- is that okay with you?

21· · · · A.· Sure.

22· · · · Q.· Yeah, I don't want to confuse you.· That's

23· ·the --

24· · · · A.· Well, I am confused about the Beach Garage,

25· ·Beach Towing.

Page 59
·1· · · · Q.· Okay.· Are you more comfortable referring to it

·2· ·as Beach Garage?

·3· · · · A.· I don't know what came first, to tell you the

·4· ·truth.· Was it Beach Garage first or was it Beach

·5· ·Towing?· I don't remember.

·6· · · · Q.· Okay.· How about this:· When you operated it,

·7· ·do you remember operating it as Beach Garage?

·8· · · · A.· I don't remember.

·9· · · · Q.· Okay.· I will make it even easier.· I will

10· ·refer to it as Beach Garage, and we will both know that

11· ·we are talking about the three operations that we talked

12· ·about before on Collins, Alton and Dade Boulevard.

13· · · · A.· Okay.

14· · · · Q.· We are clear on that?

15· · · · A.· Yes.

16· · · · Q.· Perfect.· Okay.

17· · · · · · MR. REISS:· Objection to the form.

18· ·BY MR. BUCKNER:

19· · · · Q.· When you retired in 1983 to California, did you

20· ·retain any ownership interest in Beach Garage?

21· · · · A.· I was the owner.

22· · · · · · MR. REISS:· Form.

23· ·BY MR. BUCKNER:

24· · · · Q.· Okay.· But when you retired, did you continue

25· ·to own Beach Garage?

Page 60
·1· · · · A.· I still own it.

·2· · · · · · MR. REISS:· Form.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· I want to make sure I am clear on this.

·5· ·I am not talking about the property at 1349 Dade

·6· ·Boulevard; I am talking about the company.

·7· · · · A.· Well --

·8· · · · · · MR. REISS:· Form, predicate, argumentative,

·9· ·misleading, confusing.

10· · · · · · You can answer if you understand the question.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.· 1349 Dade Boulevard we've established

13· ·the Festa Trust still owns that property, correct?

14· · · · A.· Yes.

15· · · · Q.· Okay.· So put aside the property for a second.

16· · · · A.· Right.

17· · · · Q.· I just want to talk about the company that you

18· ·knew as Beach Garage.· Okay?

19· · · · A.· Right.

20· · · · Q.· Okay.· Do you still own any part of Beach

21· ·Garage?

22· · · · A.· Yeah, I am the owner.

23· · · · Q.· You are still the owner of Beach Garage?

24· · · · A.· Uh-huh.

25· · · · Q.· Are there any other owners of Beach Garage?

Page 61
·1· · · · A.· Well, I took partners.· What had happened was

·2· ·when I was retiring, I -- Mark came to me from New York

·3· ·and wanted a job.· So I said, of course, I will give you

·4· ·a job.

·5· · · · · · So when I wanted to retire maybe a year later or

·6· ·less, I don't remember, I said okay.· Here's what we will

·7· ·do.· I am the owner of Beach Garage, Beach Towing,

·8· ·whatever you want to say, and I will -- Mark, you will

·9· ·get 24 percent of the business, Pete Knight, who worked

10· ·for me as a mechanic for many, many years -- I am closing

11· ·my eyes because I can think better -- and I said I want

12· ·to give Pete 24 percent of the business, and I -- we used

13· ·a fellow that was -- I am trying to remember, I can't

14· ·remember his name, but it was -- he used to do a lot of

15· ·towing -- Morejon, his last name was Morejon.· I can't

16· ·remember his first name.· And he wanted Morejon to -- to

17· ·do the towing with him.

18· · · · · · I said okay.· You are going to run it.· So you

19· ·do what you want.

20· · · · · · Okay.· Three months later, four months later

21· ·they caught him, Morejon, the towing, stealing, and they

22· ·bought him out.· They had to pay him 12,000 or 14,000 in

23· ·those days, I don't remember, they had to pay him.

24· · · · · · Pete Knight passed away, and so that left just

25· ·me and Mark.
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Page 62
·1· · · · · · Now, am I taking too long?

·2· · · · Q.· No.· You're okay.

·3· · · · A.· Okay.· 12 -- 12 -- 24 percent, 24 percent, 24

·4· ·percent and I had the difference.· They were supposed to

·5· ·give me $15,000 whenever he made some money, there is no

·6· ·pressure, whenever you make it, to become a partner.· It

·7· ·was just cheaper enough to get into a business at 15,000

·8· ·as long as you are loyal, which I found out he wasn't.

·9· · · · · · And so here we are, we got Morejon was caught

10· ·stealing.· They got rid of him, had to pay him off.· Pete

11· ·Knight died.· And now it was just Mark and me.

12· · · · Q.· And just so I am clear, Mark is Mark Festa?

13· · · · A.· Mark Festa.

14· · · · Q.· Okay.· And that -- what is the ownership of

15· ·Beach Towing -- I am sorry, strike that.

16· · · · · · What is the ownership of what you -- the company

17· ·you know as Beach Garage today?

18· · · · A.· The ownership?

19· · · · Q.· Yes.

20· · · · · · MR. REISS:· Objection to the form,

21· ·mischaracterizes the witness' testimony, misleading,

22· ·predicate.

23· · · · · · You can answer the question.

24· · · · · · THE WITNESS:· What do I do?

25· · · · · · MS. RIBERO-AYALA:· You can answer.

Page 63
·1· · · · · · THE WITNESS:· Okay.· Let me have it again.

·2· ·BY MR. BUCKNER:

·3· · · · Q.· Sure.· I said what is your understanding of the

·4· ·ownership of Beach Garage today?

·5· · · · A.· Beach Garage?· Okay.

·6· · · · · · MR. REISS:· Objection to the form, predicate,

·7· ·confusing.

·8· · · · · · You can answer the question.

·9· · · · · · THE WITNESS:· I am the property owner.

10· ·BY MR. BUCKNER:

11· · · · Q.· Right.

12· · · · A.· Oh, property owner.· Okay.· You want to keep

13· ·that separate from Beach Garage?

14· · · · Q.· Right.· We have already established that you

15· ·own 1349 Dade Boulevard through the trust.· I am just

16· ·talking about the business of --

17· · · · A.· Okay.· All right.

18· · · · · · MR. REISS:· Form.

19· · · · · · THE WITNESS:· About ten years ago, I am

20· ·guessing, ten years ago one of Mark's workers, drivers,

21· ·got into a fight with somebody that wanted to pick up

22· ·their car, didn't want to pay for the towing and

23· ·threatened to fight the guy.· The guy hit him or

24· ·something, and the thing went to a lawsuit.· Okay?

25· · · · · · After the lawsuit, I said Mark, what are we

Page 64
·1· ·doing over here?· Okay.· So he says okay.· Why don't we

·2· ·just take both our names off, but we are still the

·3· ·owners.· We are still the owners, but we are taking our

·4· ·name off the property so we don't, you know, after the

·5· ·big lawsuit that he lost because of the -- one of the

·6· ·drivers.· I said okay.· That's a good idea.· We will do

·7· ·that.

·8· · · · · · And that's what -- that's the -- that's the best

·9· ·I can think of.

10· ·BY MR. BUCKNER:

11· · · · Q.· Okay.· So Beach Garage becomes Beach Towing.

12· ·Today your understanding is that you and Mark Festa are

13· ·the owners of that company, correct?

14· · · · · · MS. RIBERO-AYALA:· Objection; leading.

15· · · · · · MR. REISS:· Objection to the form,

16· ·mischaracterizes the witness' testimony, predicate --

17· · · · · · THE WITNESS:· I'm still --

18· · · · · · MR. REISS:· -- confusing, leading.

19· · · · · · You can answer the question.

20· · · · · · THE WITNESS:· I'm still supposed to be -- I'm

21· ·still supposed to be the top owner because it was my

22· ·business.· They got in there for nothing, no price, no

23· ·nothing.· They didn't buy it.· They were supposed to pay

24· ·me.· They never paid me.· I never got a penny from any

25· ·one of them, but I can see why I didn't get a penny from

Page 65
·1· ·Pete Knight because he died, and he was a terrific guy.

·2· ·So I don't care.· But the guy that stole -- stole from

·3· ·them when I wasn't there, I never got anything from him

·4· ·either.· So -- I never got 15,000 from Mark either, but

·5· ·I am not holding it against him.

·6· · · · · · So that's how I answer that.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· Okay.· I want to go through some more of this

·9· ·again to see how much you remember.

10· · · · A.· Go ahead.

11· · · · Q.· We have been going, like, an hour.· Do you want

12· ·to take a break?

13· · · · A.· No --

14· · · · Q.· You're okay?

15· · · · A.· -- while I am thinking.· I get lapse.· You

16· ·know, I am 90 years old.· So I get lapse once in awhile.

17· · · · Q.· You are doing fine.· You remember more -- I

18· ·can't remember what I did yesterday.· You are doing

19· ·better than I.

20· · · · · · Do you recall -- I know you can't recall this

21· ·commission meeting --

22· · · · A.· No, I really can't.

23· · · · Q.· -- we are talking about Exhibit 2.

24· · · · A.· I really can't.

25· · · · Q.· Do you recall whether there were any conditions
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Page 66
·1· ·that were imposed on Beach Towing with regard to the

·2· ·physical facility at 1349 Dade Boulevard?

·3· · · · A.· No.

·4· · · · · · MR. REISS:· Form.

·5· ·BY MR. BUCKNER:

·6· · · · Q.· So, for example, if there is a note in here

·7· ·that Beach Towing was required to construct a masonry

·8· ·wall on the property, do you have any recollection of

·9· ·that?

10· · · · A.· In what year?

11· · · · · · MR. REISS:· Form, predicate.

12· · · · · · THE WITNESS:· When I was talking to them?

13· ·BY MR. BUCKNER:

14· · · · Q.· 1980, yeah.· Does that ring a bell?

15· · · · A.· No.

16· · · · · · MR. REISS:· Form, predicate.· Form, predicate.

17· · · · · · THE WITNESS:· No, I don't remember that.

18· ·BY MR. BUCKNER:

19· · · · Q.· Okay.· Do you remember a condition being

20· ·imposed by the city commission that you could only store

21· ·cars on a certain part of the 1349 property?

22· · · · A.· Definitely not.

23· · · · Q.· Okay.

24· · · · · · MR. REISS:· Form, predicate, leading.

25· ·///

Page 67
·1· ·BY MR. BUCKNER:

·2· · · · Q.· Doesn't ring a bell?

·3· · · · A.· No, because I was the only one that was doing

·4· ·the towing at the time until -- what's the name of the

·5· ·towing?

·6· · · · Q.· Tremont.

·7· · · · A.· I keep forgetting.

·8· · · · Q.· That's okay.

·9· · · · A.· What is it?

10· · · · Q.· Tremont.

11· · · · A.· Tremont came in and started doing some -- took

12· ·some of the load.

13· · · · · · Like I say, we were towing cars all over the

14· ·place, and there was nobody else.

15· · · · Q.· Okay.· So you don't have any recollection, as

16· ·you sit here today, of reducing the footprint of the

17· ·cars stored on the 1349 Dade Boulevard property?

18· · · · A.· Write that down.

19· · · · Q.· Sure.

20· · · · · · MR. REISS:· Form, predicate.

21· · · · · · MR. BUCKNER:· I am going to restate it.

22· · · · · · MR. REISS:· Form, predicate.

23· · · · · · MR. BUCKNER:· Allan, I am going to restate it.

24· ·BY MR. BUCKNER:

25· · · · Q.· I said as you sit here today --
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·1· · · · A.· Yes.

·2· · · · Q.· -- do you have any recollection of limiting the

·3· ·storage of cars at 1349 Dade Boulevard to just a certain

·4· ·part of the property at any point in time?

·5· · · · A.· No, because that was the main business.

·6· · · · · · MR. REISS:· Form.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· Okay.· Do you recall as a result of this

·9· ·commission meeting or any other basis a requirement that

10· ·you put a certain amount of landscaping on the property

11· ·at 1349 Dade Boulevard?

12· · · · A.· Landscaping?

13· · · · Q.· Yeah.

14· · · · · · MR. REISS:· Form, predicate.

15· · · · · · THE WITNESS:· No.· Is that like a wall, we put

16· ·a wall?

17· ·BY MR. BUCKNER:

18· · · · Q.· Well, I asked you about a wall before.· Do you

19· ·remember having to put up a wall?

20· · · · · · MR. REISS:· Form.

21· · · · · · THE WITNESS:· No, I don't remember that.  I

22· ·just remember that we had a light up there that the city

23· ·wanted down, and we took it down, but I don't

24· ·remember -- I don't remember if we had a wall or did

25· ·they have?· I don't remember.· They don't have a wall or
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·1· ·we had, we put up the wall, I don't remember that.

·2· ·BY MR. BUCKNER:

·3· · · · Q.· Okay.

·4· · · · A.· On Dade Boulevard I am talking about.

·5· · · · Q.· Let me do this:· --

·6· · · · A.· Gee, I wish I was younger, I could answer it

·7· ·better.

·8· · · · Q.· You're fine, really.

·9· · · · · · MS. RIBERO-AYALA:· You're doing better than I

10· ·would have done.

11· · · · · · THE WITNESS:· Get out of here.

12· · · · · · MS. RIBERO-AYALA:· I promise.

13· · · · · · MR. BUCKNER:· Allan, I am going to mark as

14· ·Exhibit 3 an aerial photograph of 1349 Dade Boulevard.

15· ·It should be on your -- I mean, you know what it looks

16· ·like but --

17· · · · · · MR. REISS:· I have two aerial photos --

18· · · · · · MR. BUCKNER:· No, no, no, no, no.· I am not

19· ·talking about aerial photos of the whole area.· There is

20· ·a close-up just of 1349 Dade Boulevard.

21· · · · · · (Exhibit No. 3 marked.)

22· · · · · · THE WITNESS:· This is Dade Boulevard, isn't it?

23· · · · · · MS. RIBERO-AYALA:· Well, let's go on what you

24· ·recognize, yeah.

25· ·///
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Page 70
·1· ·BY MR. BUCKNER:

·2· · · · Q.· I don't know either, honestly.· I am not

·3· ·familiar enough with Miami Beach to tell you that I know

·4· ·which street is which.

·5· · · · A.· It has to be Dade Boulevard.· This is Bay Road.

·6· ·So that was -- yeah.· This went into -- yeah.

·7· · · · Q.· Okay.· Do you recognize Exhibit 3?

·8· · · · A.· Do I recognize it?

·9· · · · · · MR. REISS:· Objection to form.

10· · · · · · THE WITNESS:· Yeah, I guess I do.

11· · · · · · It's been 30 years since I've been there.

12· ·BY MR. BUCKNER:

13· · · · Q.· Oh, so you -- have you not been back to 1349

14· ·Dade Boulevard since you retired?

15· · · · A.· Once.· My son had a motorcycle convention in --

16· ·where was it?· It's past Miami.· Where is that --

17· ·Daytona Beach.

18· · · · Q.· Daytona.· Okay.

19· · · · A.· That was about 30 something years ago.· That's

20· ·the last time I was there.

21· · · · Q.· That was the last time you were at 1349 Dade

22· ·Boulevard?

23· · · · A.· I guess that -- I guess that that's Dade -- if

24· ·I remember, that's Dade Boulevard, and this is the

25· ·street I'm on.
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·1· · · · · · Do you have a question on it?

·2· · · · · · MR. REISS:· Objection to -- objection to form.

·3· ·There is no question pending.· Move to strike.

·4· ·BY MR. BUCKNER:

·5· · · · Q.· I gave you this because I wanted to see if this

·6· ·helped refresh your recollection about any of the things

·7· ·I am asking you about.

·8· · · · · · Looking at this, do you recall ever

·9· ·constructing any kind of a masonry wall on this property

10· ·anywhere?

11· · · · · · MR. REISS:· Objection to form, predicate,

12· ·mischaracterizing the witness' testimony.· He just

13· ·testified he hasn't been there in 30 years.

14· · · · · · THE WITNESS:· I'm not sure, but I think we are

15· ·the ones that put this wall here.

16· ·BY MR. BUCKNER:

17· · · · Q.· Okay.· Would you do me a favor?· I'm going to

18· ·give you my pen --

19· · · · A.· It's on Dade -- on Dade Boulevard?

20· · · · Q.· -- would you mark -- you just indicated with

21· ·your hand.· Would you mark what wall you are talking

22· ·about?

23· · · · · · MR. REISS:· I object to the witness writing

24· ·anything.· I think under the Rules of Civil Procedure,

25· ·this witness is there to answer questions and not make
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·1· ·drawings.· So I would object.

·2· · · · · · And I think that you would be well within your

·3· ·right, Mr. Festa, if you don't want to not to have to

·4· ·make drawings, circle things or write anything.· You're

·5· ·there to answer questions only.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· Would you -- would you take that pen, sir, and

·8· ·you just marked where you -- the wall you were talking

·9· ·about a moment ago, would you just put your initials

10· ·next to that for me just so we know --

11· · · · · · MR. REISS:· Same objection.

12· · · · · · THE WITNESS:· Okay.· Like I say, I think.

13· ·BY MR. BUCKNER:

14· · · · Q.· Okay.· No.· That's all I am asking.· You

15· ·think --

16· · · · A.· Yeah, because we used to have a big -- a Citgo

17· ·sign up here that went real high.· So we finally had to

18· ·get rid of that right here.

19· · · · Q.· And do you recall why you got rid of it?

20· · · · A.· Well, it was a nuisance because of -- the city

21· ·didn't want it and we didn't have -- what do you call

22· ·it -- to comply with the city, we had to take it -- we

23· ·took it down.

24· · · · Q.· Okay.

25· · · · A.· But I think Mark did that, had that done.
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·1· · · · Q.· And was it also the case that you took it down

·2· ·because you weren't selling gasoline there?

·3· · · · · · MR. REISS:· Objection to form, leading,

·4· ·predicate.

·5· · · · · · THE WITNESS:· I don't remember selling gas at

·6· ·all here.· That's what I am saying.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· Okay.· That's fine.

·9· · · · · · MS. RIBERO-AYALA:· And I am objecting to lack

10· ·of predicate on this photo because we don't know when it

11· ·was taken or how it was taken or who took it or the time

12· ·period.

13· ·BY MR. BUCKNER:

14· · · · Q.· Let me ask you this, Mr. Festa:· Looking at

15· ·Exhibit 3, that photo, do you recognize it?

16· · · · · · MR. REISS:· Form.

17· · · · · · THE WITNESS:· I could -- I could say yes, I

18· ·recognize it, yeah.· I recognize the roof.

19· ·BY MR. BUCKNER:

20· · · · Q.· Okay.· And what do you recognize that to be a

21· ·photograph of?

22· · · · A.· What's that?

23· · · · · · MR. REISS:· Form, predicate.

24· ·BY MR. BUCKNER:

25· · · · Q.· What do you recognize that to be a photograph
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Page 74
·1· ·of?

·2· · · · A.· Okay.· I --

·3· · · · · · MR. REISS:· Form, predicate.

·4· ·BY MR. BUCKNER:

·5· · · · Q.· I don't mean specifically.· I mean just

·6· ·generally, what is that a photograph of?

·7· · · · A.· 1349 Dade Boulevard.

·8· · · · · · MR. REISS:· Form, predicate.

·9· ·BY MR. BUCKNER:

10· · · · Q.· Let me ask you a little, just before we go into

11· ·more of these documents; I don't know how much they will

12· ·help your memory or not.· So we will see, but I want to

13· ·ask you some general things.

14· · · · · · Tell me, what did you do to prepare for your

15· ·deposition today?

16· · · · A.· What's that?

17· · · · Q.· What did you do to prepare for your deposition?

18· · · · A.· Nothing.

19· · · · Q.· Did you meet with your lawyer?

20· · · · A.· I saw her yesterday.· She just said we were

21· ·going to go ahead.

22· · · · · · In fact, I am confused, I will tell you.  I

23· ·thought she was coming to do the deposition at my house

24· ·on -- today, and she came yesterday, and it's a good

25· ·thing I had my pants on.· I was really shocked, and I
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·1· ·said I thought it was tomorrow.· No, no.· We're going

·2· ·to -- the deposition is tomorrow.· Well, I am not -- I am

·3· ·not too hip on depositions.· I thought they are done the

·4· ·same day.· I'm not sure.

·5· · · · Q.· Okay.· Did you review any documents to prepare

·6· ·for today?

·7· · · · A.· Did I review?· No.· We just talked for a

·8· ·minute.· No, I haven't.

·9· · · · Q.· Okay.· Prior to getting ready for your

10· ·deposition, did you gather any documents in response to

11· ·any request for documents in this case?

12· · · · A.· No, because I -- I was going to say -- I was

13· ·going to tell what I know.

14· · · · Q.· Right.

15· · · · A.· And I don't -- you know, what I know I know.

16· ·What I don't --

17· · · · Q.· Sure.· Do you have any documents related to

18· ·1349 Dade Boulevard or Beach Towing in your possession?

19· · · · · · MR. REISS:· Form, predicate.

20· · · · · · THE WITNESS:· No.· What kind of documents?

21· ·BY MR. BUCKNER:

22· · · · Q.· Any kinds of documents.

23· · · · A.· No.· I don't even --

24· · · · · · MR. REISS:· Form.

25· · · · · · THE WITNESS:· -- I don't even have that
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·1· ·picture.

·2· ·BY MR. BUCKNER:

·3· · · · Q.· So in terms of, like -- if I -- well, strike

·4· ·that.

·5· · · · · · So if I asked you what you did to gather

·6· ·documents related to this lawsuit, have you done

·7· ·anything to look for or gather documents related to this

·8· ·lawsuit?

·9· · · · A.· No.

10· · · · · · MR. REISS:· Form, predicate, hypothetical.

11· · · · · · You can answer.

12· · · · · · THE WITNESS:· No, I didn't.

13· ·BY MR. BUCKNER:

14· · · · Q.· Okay.· Have you talked to your -- well, strike

15· ·that.

16· · · · · · Vincent -- strike that.

17· · · · · · Mark Festa is your nephew, correct?

18· · · · A.· Right.

19· · · · Q.· Have you talked --

20· · · · A.· My sister's son.

21· · · · Q.· Your sister's son.

22· · · · · · Okay.· And have you had any conversations with

23· ·Mark Festa about this lawsuit?

24· · · · A.· No.· Only --

25· · · · · · MR. REISS:· Form.
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·1· · · · · · THE WITNESS:· -- only that he is being sued and

·2· ·we are being sued.· And I said how am I involved?

·3· ·And --

·4· ·BY MR. BUCKNER:

·5· · · · Q.· And what did he say?

·6· · · · A.· He said well, because you are the owner.

·7· · · · Q.· Okay.· And do you understand what this lawsuit

·8· ·is about?

·9· · · · A.· Not -- not 100 percent.· I didn't ask

10· ·questions.

11· · · · Q.· What is your understanding about what this

12· ·lawsuit is about?

13· · · · A.· Well, I found out either yesterday or today

14· ·something about -- and I thought that they -- see how

15· ·far I'm out of it.· I thought they had the building up

16· ·already, and she told me no.· It's still flat where

17· ·there is -- I thought they had built the building and

18· ·then they were going to need some space for the -- for

19· ·their parking, and well, she refreshed my memory.· She

20· ·said no, no.· There is -- they didn't build anything.

21· ·So I said what is the lawsuit for?

22· · · · · · MS. RIBERO-AYALA:· Right.· Okay.

23· ·BY MR. BUCKNER:

24· · · · Q.· And I don't want you to go into -- I should

25· ·have said this; it's my fault.· I don't want you to tell
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Page 78
·1· ·me what you and Ms. Ayala -- Ribero-Ayala talked about.

·2· ·Other people, fine but --

·3· · · · A.· Okay.· Because this is my first deposition.

·4· · · · Q.· -- conversations with her -- no, no.· It's not

·5· ·your fault.· It's my fault.· It's not your fault.

·6· · · · · · Let me ask --

·7· · · · A.· I excuse you.

·8· · · · Q.· I appreciate that.

·9· · · · · · You were talking about those lots being flat.

10· ·Let me ask you --

11· · · · A.· What, the lots --

12· · · · Q.· The lots being flat, so there is nothing built

13· ·on them.· We are talking about the lot that's across the

14· ·street on Purdy Avenue and Bay Road.· Those are the lots

15· ·you are referring to?

16· · · · A.· Oh, where they -- where the company bought

17· ·for -- to put their building up?

18· · · · Q.· Yes.

19· · · · A.· Yeah.· What about it?

20· · · · Q.· Yeah.· Well, you said they were still flat.

21· ·Those are the properties --

22· · · · A.· Well, no.· I thought they -- I thought they put

23· ·the building up already.

24· · · · Q.· Right.· Okay.

25· · · · A.· I never got involved in that stuff, but go
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·1· ·ahead.· So I don't know.· I didn't know.

·2· · · · Q.· Okay.· Let me ask you then, let me be even more

·3· ·specific perhaps.

·4· · · · · · Did you ever -- the properties that we are here

·5· ·on are 1759 Purdy Avenue, 1747 Purdy Avenue and 1738 Bay

·6· ·Road.

·7· · · · A.· Okay.

·8· · · · Q.· Are you familiar generally with that property?

·9· · · · A.· Yeah, it used to be a -- what kind of a shop

10· ·where they fix broken fenders and stuff like that.

11· · · · Q.· Okay.

12· · · · A.· What do you call that?

13· · · · Q.· Body shop.

14· · · · A.· Body shop.

15· · · · Q.· Right.· Okay.· So did you ever own any of those

16· ·properties?

17· · · · A.· No, but I leased them.· I leased one.· I had so

18· ·many cars that were parked there, I parked the cars in

19· ·the piece of property that Mark sold to them.

20· · · · Q.· Okay.· And when you say "them," you are talking

21· ·about the three parcels we just talked about that Mark

22· ·sold some years ago, correct?

23· · · · A.· Well, I don't know how many -- how many parcels

24· ·they were, but whatever it was that he sold -- was it

25· ·three parcels?· No, because the -- the body shop was
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·1· ·there.

·2· · · · Q.· Are you thinking of Giant Motors?

·3· · · · A.· Giant Motors.

·4· · · · Q.· Yeah, that's a different piece of property.

·5· ·That's --

·6· · · · A.· Yeah, but wasn't it adjacent to it?

·7· · · · Q.· It is, you are right.

·8· · · · A.· That's it.· I rented that for many years.

·9· · · · Q.· Okay.

10· · · · A.· And leased it.

11· · · · Q.· Okay.· So who did you lease that property from,

12· ·do you recall?

13· · · · A.· The owner.· I don't remember the name.

14· · · · Q.· Okay.· And you leased it from him to park cars

15· ·that you had towed there?

16· · · · A.· Yeah, because I had an overabundance of cars.

17· · · · Q.· Okay.· So there wasn't enough room at 1349 Dade

18· ·Boulevard, you parked it on --

19· · · · A.· Right across the street --

20· · · · Q.· -- the other lot?

21· · · · A.· -- and then I also had the property on

22· ·79th -- 8020 North Miami Avenue.

23· · · · Q.· Okay.· But just talking about those pieces of

24· ·property there, Giant Motors --

25· · · · A.· That's okay.· I am not going to take it.
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·1· · · · · · (Discussion off the record.)

·2· ·BY MR. BUCKNER:

·3· · · · Q.· I want to talk about those parcels for a

·4· ·second, the ones across the street there where you used

·5· ·to store cars when you had too many --

·6· · · · A.· When I was there, it was an empty lot that I

·7· ·leased --

·8· · · · Q.· Okay.

·9· · · · A.· -- many years.

10· · · · Q.· Got it.· Do you know how --

11· · · · A.· I am turning this off.

12· · · · Q.· That's okay.

13· · · · · · So as you sit -- strike that.

14· · · · · · So you never owned any of those properties

15· ·across the street --

16· · · · A.· Leased it.

17· · · · Q.· Leased it but not owned?

18· · · · A.· Many, many years.

19· · · · Q.· Okay.· Do you know how Mark Festa acquired the

20· ·property over there that he acquired?

21· · · · A.· How did he acquire it?

22· · · · Q.· Yeah.· Do you know who he bought it from?

23· · · · A.· Didn't acquire it.· I had an option.

24· · · · · · (Discussion off the record.)

25· · · · · · THE WITNESS:· I am sorry.
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Page 82
·1· ·BY MR. BUCKNER:

·2· · · · Q.· No, no, no.· Don't worry.

·3· · · · · · So I want to talk about those properties across

·4· ·the street.· I asked you a moment ago if you knew how

·5· ·Mark Festa acquired them, and you were about to tell me.

·6· · · · A.· Yeah, I had -- I was leasing it as an option.

·7· ·I mean, I was leasing them for many years because I had

·8· ·my storage and I was paying -- I was paying the owners.

·9· · · · Q.· Okay.· And then -- so you were leasing those

10· ·properties there on Purdy and Bay to store cars --

11· · · · A.· Yeah.

12· · · · Q.· -- when you had too many at 1349 --

13· · · · A.· Right.

14· · · · Q.· -- correct?

15· · · · A.· And also 8020.

16· · · · Q.· And 8020 was another storage place you had for

17· ·cars?

18· · · · A.· Yeah.

19· · · · · · MR. REISS:· Form, leading.

20· ·BY MR. BUCKNER:

21· · · · Q.· Okay.· But just referring to the ones on Purdy

22· ·and Bay Road there where you were storing cars, how did

23· ·Mark Festa, if you know, come to own some of those

24· ·pieces of property?

25· · · · · · MR. REISS:· Form, calls for a legal conclusion.
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·1· · · · · · You can answer.

·2· · · · · · THE WITNESS:· Should I pay attention to that?

·3· · · · · · MS. RIBERO-AYALA:· I mean, if you know, you can

·4· ·answer.

·5· · · · · · THE WITNESS:· I can't hear him.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· You don't need to.

·8· · · · A.· Yeah.· How did he -- well, apparently he talked

·9· ·him into selling it to him.

10· · · · Q.· Okay.· Were you in any way involved in that

11· ·transaction?

12· · · · A.· I was supposed to be, but I don't think I was.

13· · · · Q.· Okay.· When you say you were supposed to be but

14· ·you don't think you were, tell me what you mean.

15· · · · A.· Well, I had the option on it.

16· · · · Q.· You had an option to purchase those properties,

17· ·is that right?

18· · · · A.· Yeah.

19· · · · Q.· Okay.· And --

20· · · · · · MR. REISS:· Form, leading.

21· ·BY MR. BUCKNER:

22· · · · Q.· And did you try to exercise that option?

23· · · · A.· No.

24· · · · Q.· Did -- was Mark --

25· · · · · · MR. REISS:· Leading.
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·1· · · · · · THE WITNESS:· Because I didn't know it was

·2· ·being -- they wanted to get rid of it at that time.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· Do you know if Mark Festa exercised that

·5· ·option to purchase the property?

·6· · · · · · MR. REISS:· Objection to form, leading, calls

·7· ·for a legal conclusion, predicate.

·8· · · · · · THE WITNESS:· Ask me again.

·9· ·BY MR. BUCKNER:

10· · · · Q.· Sure.· I said do you know if Mark Festa is the

11· ·one that exercised the option to purchase --

12· · · · A.· He must have because he ended up with it.

13· · · · Q.· But you weren't involved in any way in

14· ·purchasing any of those properties, is that correct?

15· · · · A.· No.· I just had an option.

16· · · · Q.· Okay.· Did you lend Mark Festa the money to buy

17· ·the properties?

18· · · · A.· No.

19· · · · · · MR. REISS:· Form, predicate.

20· · · · · · THE WITNESS:· I didn't know about it.

21· ·BY MR. BUCKNER:

22· · · · Q.· You didn't know about it.· Okay.

23· · · · · · I want to go back because we were talking about

24· ·Beach Garage and the three locations Beach Garage was

25· ·operating on Miami Beach.
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·1· · · · A.· Right.

·2· · · · Q.· Okay.· I want to start with the Alton Road

·3· ·location.· That was the one you were -- you didn't own

·4· ·but you were operating the filling station.

·5· · · · A.· Right.

·6· · · · · · MR. REISS:· Objection to form, leading.

·7· · · · · · THE WITNESS:· A lot of companies lease out just

·8· ·to -- if you buy their parts, you don't have to buy the

·9· ·property.· You buy their parts, use their gas and that's

10· ·it.· So we bought a lot of parts from them because we

11· ·had AAA too, and so we didn't buy that.· We couldn't buy

12· ·it.

13· ·BY MR. BUCKNER:

14· · · · Q.· When you say you bought parts, you mean like

15· ·parts for installing on vehicles?

16· · · · A.· Yeah.

17· · · · Q.· Like for repairing vehicles?

18· · · · A.· Yes.

19· · · · Q.· I got you.

20· · · · A.· Gulf -- it was a Gulf station.

21· · · · Q.· Okay.

22· · · · A.· They sold parts and gasoline.

23· · · · Q.· Okay.· And you did vehicle repair there too?

24· · · · A.· There, yes.

25· · · · · · MR. REISS:· Form, predicate.
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Page 86
·1· ·BY MR. BUCKNER:

·2· · · · Q.· Do you remember when you stopped operating at

·3· ·the Alton location?

·4· · · · A.· No, I don't, really.

·5· · · · Q.· Okay.· Did Mark Festa ever have any role at the

·6· ·Alton location?

·7· · · · A.· No.

·8· · · · Q.· And -- okay.· And then the Collins location you

·9· ·did own, correct?

10· · · · A.· I did own that.

11· · · · Q.· Right.

12· · · · · · MR. REISS:· Form, predicate --

13· ·BY MR. BUCKNER:

14· · · · Q.· And you owned it --

15· · · · · · MR. REISS:· -- leading.

16· ·BY MR. BUCKNER:

17· · · · Q.· And you owned it through Beach Garage, correct?

18· · · · A.· And I owned Beach Garage.

19· · · · · · MR. REISS:· Form, predicate, leading.

20· ·BY MR. BUCKNER:

21· · · · Q.· That location on Collins, did Beach Garage own

22· ·the property, or did you own the property independently

23· ·and Beach Garage just operated it?

24· · · · A.· Mark wasn't even involved.

25· · · · · · MR. REISS:· Form, predicate.

Page 87
·1· · · · · · THE WITNESS:· He was working for my brother in

·2· ·New York.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Right.· I am not -- I am not actually asking

·5· ·about Mark Festa right now; I am just asking about you.

·6· · · · A.· Oh, okay.· And what was the question?

·7· · · · Q.· At the Collins Avenue location --

·8· · · · A.· Yes.· Okay.· What is it?

·9· · · · Q.· -- that was also part of Beach Garage, correct?

10· · · · A.· Right.

11· · · · Q.· Okay.

12· · · · · · MR. REISS:· Leading, form, predicate.

13· ·BY MR. BUCKNER:

14· · · · Q.· Did Beach Garage own the real estate that that

15· ·that was on, or did you own the real estate

16· ·independently of Beach Garage?

17· · · · · · MR. REISS:· Form --

18· · · · · · THE WITNESS:· I was Beach Garage --

19· · · · · · MR. REISS:· -- predicate.

20· · · · · · THE WITNESS:· -- or Beach Towing.· Okay?  I

21· ·owned -- I didn't own Collins Avenue.· I owned Collins

22· ·Avenue, and I owned Beach Garage which was on --

23· ·BY MR. BUCKNER:

24· · · · Q.· Right.· Okay.

25· · · · A.· So what's your question?· I am sorry.
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·1· · · · Q.· That's okay.· So with the Collins Avenue

·2· ·location, I understand that you owned that location?

·3· · · · A.· I owned it, yes.

·4· · · · Q.· And there also we talked before about the

·5· ·filling station that you had there, right?

·6· · · · A.· Right.

·7· · · · Q.· And you were also doing vehicle repair there,

·8· ·correct?

·9· · · · A.· Yes.

10· · · · Q.· Do you recall when you stopped operating the

11· ·Collins Avenue location?

12· · · · A.· I sold the property, I don't remember when, I

13· ·sold the property, and they put condos up.

14· · · · Q.· Okay.· But you don't remember what year?

15· · · · A.· No.

16· · · · Q.· And what, if any, involvement did Mark Festa

17· ·have with that?

18· · · · A.· Nothing.· He wasn't -- he was still in New York

19· ·working for my brother.

20· · · · Q.· Okay.· So at some point in time, you were no

21· ·longer operating -- strike that.

22· · · · · · At some point in time, Beach Garage was no

23· ·longer operating at Alton or at Collins but it still had

24· ·1349 Dade Boulevard?

25· · · · A.· Correct, plus 8020 --
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·1· · · · · · MR. REISS:· Form, leading, predicate.

·2· · · · · · THE WITNESS:· Plus 8020 North Miami Avenue.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· And -- okay.· Are you still okay?

·5· · · · A.· Sure.

·6· · · · Q.· You want to keep going?

·7· · · · A.· Yeah, go ahead.

·8· · · · Q.· Okay.· I am going to be able to -- these piles

·9· ·look daunting, but I am not going to go through most of

10· ·this.

11· · · · A.· What's this?

12· · · · Q.· They look daunting, these piles of paper, but

13· ·we have covered some of it already.· So I am not going

14· ·to go through all of them.

15· · · · A.· Okay.

16· · · · · · (Exhibit No. 4 marked.)

17· · · · · · MR. BUCKNER:· I am handing the witness the

18· ·notice of his videotaped deposition, Allan.

19· · · · · · MR. REISS:· Yes.

20· ·BY MR. BUCKNER:

21· · · · Q.· You don't have to study it.· I'm only going to

22· ·ask you do you understand you are here today pursuant to

23· ·this notice of your deposition?

24· · · · A.· Okay.

25· · · · Q.· Is that a yes?
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·1· · · · A.· Yes.

·2· · · · Q.· If we -- Mr. Festa, if we needed you to come to

·3· ·Miami for the trial in this case to testify, is that

·4· ·something you'd be able to do, or are you still able to

·5· ·travel?

·6· · · · A.· If I -- if I -- if my health takes care -- as

·7· ·good as it is today; I have been having a rough time.  I

·8· ·have prostate cancer and stuff like that --

·9· · · · Q.· I am sorry.

10· · · · A.· -- but I will try to make it.

11· · · · Q.· Okay.

12· · · · A.· I don't get to go first class, do I?

13· · · · · · MS. RIBERO-AYALA:· You should.

14· ·BY MR. BUCKNER:

15· · · · Q.· You should.· Why wouldn't you?· Susy will tell

16· ·you all about it.

17· · · · A.· I don't do that stuff.

18· · · · · · Did we do all that?

19· · · · Q.· We did.· I told you, it's not as bad as it

20· ·looks.· It looks worse than it is.

21· · · · · · (Exhibit No. 5 marked.)

22· ·BY MR. BUCKNER:

23· · · · Q.· I am going to hand you, sir, Exhibit 5.

24· · · · A.· Do you want these back?

25· · · · Q.· No, no.· You hang onto those.· We are going to
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·1· ·eventually give them to the court reporter.· They are

·2· ·sort of like bar mitzvah gifts.· You know, at the end of

·3· ·the bar mitzvah, they give you stuff.· It's kind of like

·4· ·that.· Yeah, not really.

·5· · · · · · Exhibit 5 is a --

·6· · · · · · MS. RIBERO-AYALA:· I thought those gifts were

·7· ·better.

·8· · · · · · MR. BUCKNER:· They usually are.· I hope so

·9· ·anyway.· A good bar mitzvah they would be.

10· ·BY MR. BUCKNER:

11· · · · Q.· I am handing you Exhibit 5, sir.

12· · · · · · MR. BUCKNER:· Allan, Exhibit 5 is the warranty

13· ·deed.

14· · · · · · MR. REISS:· Okay.

15· · · · · · THE WITNESS:· Are these the same?

16· ·BY MR. BUCKNER:

17· · · · Q.· They are.· One of them is the exhibit, and one

18· ·is just Susy's copy.

19· · · · A.· Okay.

20· · · · Q.· She gets a copy too.· Like I said, it's like a

21· ·bar mitzvah.

22· · · · · · MS. RIBERO-AYALA:· And I'm going to object to

23· ·him being asked questions about this.· He's already

24· ·testified that he didn't know anything about this sale.

25· · · · · · THE WITNESS:· Is this the sale?
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·1· · · · · · MR. BUCKNER:· No.· That was a different sale

·2· ·you're talking about, Susy.· That was the sale to Mark.

·3· ·This is the sale from Mark.

·4· · · · · · MS. RIBERO-AYALA:· Okay.

·5· · · · · · MR. BUCKNER:· If he does, he does.· If he

·6· ·doesn't, he doesn't.

·7· · · · · · MS. RIBERO-AYALA:· Right.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· I'm going to -- again, what you know -- you

10· ·know, only what you know, sir.· It's okay if you don't

11· ·recall or don't know.

12· · · · · · Have you ever seen this warranty deed before?

13· · · · A.· Is this a warranty deed?· No, I don't -- what

14· ·is it?· Lots -- is this the property that he bought?

15· · · · Q.· This is the property that Mark sold in 2003

16· ·that we were talking about before.

17· · · · A.· Okay.

18· · · · Q.· Okay.

19· · · · A.· I know nothing about it.

20· · · · Q.· Okay.· And that's all I am trying to get to the

21· ·bottom of, sir.

22· · · · A.· I know nothing about it.· I didn't know he

23· ·bought anything.· All I know is, like I said, I had the

24· ·first option on it.

25· · · · Q.· Okay.· Did Mark Festa ever talk to you about
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·1· ·selling this property when he sold it?

·2· · · · A.· No.· I didn't know he had it.

·3· · · · Q.· Okay.

·4· · · · A.· I thought we were still -- I thought we were

·5· ·still putting our cars there.

·6· · · · Q.· Okay.· And when you say "our cars," you mean

·7· ·Beach Towing's cars?

·8· · · · A.· Beach Towing, yeah.

·9· · · · Q.· Okay.· In the middle of this page there is a

10· ·restrictive covenant that says, "This property is being

11· ·conveyed by the grantor to the grantee subject to the

12· ·grantee agreeing that the property will not be used as a

13· ·parking lot, storage yard facility or for a garage or

14· ·tow truck company.· This covenant shall run with the

15· ·land."

16· · · · · · Did Mark Festa ever tell you why he included

17· ·that in this deed?

18· · · · A.· I didn't know anything about the -- the sale.

19· · · · Q.· Okay.

20· · · · A.· I didn't know anything about the sale until I

21· ·think somebody at the -- what was the -- the shop next

22· ·door told me that Mark had bought it.· I said what?· How

23· ·could he buy it?· I had the -- okay.· Go ahead.

24· · · · Q.· You are talking about somebody at Giant Motors?

25· · · · A.· Giant Motors, yeah.
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·1· · · · Q.· That was back when Mark bought it?

·2· · · · A.· Yeah, I know.

·3· · · · Q.· Okay.· But in terms of when he sold it, do you

·4· ·know anything about --

·5· · · · A.· I didn't know -- I didn't know he bought it, I

·6· ·didn't know he sold it.

·7· · · · Q.· Got it.

·8· · · · · · (Exhibit No. 6 marked.)

·9· · · · · · MR. BUCKNER:· Exhibit 6, Allan, is Mr. Festa

10· ·and the Festa Trust Answer and Affirmative Defenses.

11· · · · · · MR. REISS:· Thank you.

12· · · · · · MR. BUCKNER:· Uh-huh.

13· · · · · · THE WITNESS:· What is this?

14· ·BY MR. BUCKNER:

15· · · · Q.· I am going to ask you.· Do you recognize

16· ·Exhibit 6?

17· · · · · · THE WITNESS:· What is this?

18· · · · · · (Discussion off the record.)

19· · · · · · THE WITNESS:· I don't know what it is.

20· ·BY MR. BUCKNER:

21· · · · Q.· You don't recognize Exhibit 6, Mr. Festa?

22· · · · A.· No.

23· · · · Q.· Okay.· So Exhibit 6 is entitled, "Defendant

24· ·Vincent J. Festa and the Festa Trust's Answer and

25· ·Affirmative Defenses to Second Amended Complaint."

Page 95
·1· · · · · · Mr. Festa, do you recall ever reviewing this

·2· ·document prior to today?

·3· · · · A.· Repeat that.

·4· · · · Q.· Certainly.· Do you recall ever reviewing

·5· ·Exhibit 6 prior to today?

·6· · · · A.· No.

·7· · · · Q.· Do you recall ever seeing Exhibit 6 prior to

·8· ·today?

·9· · · · A.· This is what, the sale of the property?

10· · · · Q.· No.· This is your answer to the complaint in

11· ·this case.

12· · · · A.· I don't remember it.

13· · · · Q.· Okay.· You don't recall seeing this document

14· ·before today?

15· · · · · · MR. REISS:· Asked and answered, leading.

16· · · · · · THE WITNESS:· These are all denied, right?

17· · · · · · MS. RIBERO-AYALA:· Yeah, that's what we did.

18· · · · · · THE WITNESS:· Okay.

19· ·BY MR. BUCKNER:

20· · · · Q.· Let me ask you more specifically.· If you go

21· ·back to page 5, Mr. Festa, there is a section entitled,

22· ·"Affirmative Defenses."

23· · · · A.· Exhibit 6?

24· · · · Q.· Still on Exhibit 6, page 5.

25· · · · A.· Okay.

Page 96
·1· · · · Q.· Do you see there at the bottom of the page it

·2· ·starts, "Affirmative Defenses"?

·3· · · · A.· Right.

·4· · · · Q.· Okay.· And that goes on for -- until page 13.

·5· ·I am just going to ask you a very general question about

·6· ·these.

·7· · · · · · Other than what's written here as your

·8· ·affirmative defenses in this case, do you have any

·9· ·information beyond what's on this document?

10· · · · A.· I know nothing about it.

11· · · · · · MR. REISS:· Form, calls for a legal conclusion,

12· ·predicate.

13· · · · · · You can answer.

14· · · · · · (Discussion off the record.)

15· · · · · · MS. RIBERO-AYALA:· I think we are about ready

16· ·for a restroom break.

17· · · · · · MR. BUCKNER:· No, no.· Absolutely.· No.· I kept

18· ·going because he wanted to keep going.

19· · · · · · Let's take a break.

20· · · · · · THE WITNESS:· I know.· I just wanted to go to

21· ·the little boys room.

22· · · · · · THE VIDEOGRAPHER:· We are off the record at

23· ·11:45 a.m.

24· · · · · · (Recess.)

25· · · · · · THE VIDEOGRAPHER:· We are back on the record at
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·1· ·12:08 p.m.

·2· ·BY MR. BUCKNER:

·3· · · · Q.· All right.· Mr. Festa, we are back on the

·4· ·record, and you understand you are still under oath,

·5· ·correct?

·6· · · · A.· Thank you.

·7· · · · Q.· Great.· We were talking before about Beach

·8· ·Towing today, and I asked you some questions about who

·9· ·owned it and those kinds of things.

10· · · · · · Do you ever talk to Mark Festa about the

11· ·operation of Beach Towing?

12· · · · A.· No, not really.

13· · · · Q.· Do you recall the last time you did speak to

14· ·him about it?

15· · · · A.· What's that?

16· · · · Q.· Do you recall the last time you did speak to

17· ·Mark Festa about the operation of Beach Towing?

18· · · · A.· Well, probably maybe 10, 12, 15 years ago I

19· ·told him what's going on with that lawsuit, you know.

20· ·That's why we took our names off, but we still are

21· ·supposed to be in the same but took it off so they don't

22· ·come to us with a lawsuit.· And I said what's going on?

23· ·Well, it's stupid, driver did a stupid thing.· I said

24· ·yeah, but oh, my God.· So that's about it.

25· · · · Q.· Other than that conversation, do you recall any
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·1· ·other conversations you have had with Mark Festa about

·2· ·Beach Towing in the last ten years?

·3· · · · A.· Well, I don't -- I don't get to talk to him too

·4· ·often really.

·5· · · · Q.· Okay.· As part of your ownership of Beach

·6· ·Towing, do you get an annual distribution or dividend or

·7· ·profits of any kind?

·8· · · · · · MR. REISS:· Form, predicate --

·9· · · · · · THE WITNESS:· Rentals.

10· · · · · · MR. REISS:· -- mischaracterizes the witness'

11· ·testimony.

12· ·BY MR. BUCKNER:

13· · · · Q.· Is that -- are you talking about rental payment

14· ·for the 1349 property?

15· · · · A.· Yeah, you know, the monthly rent.· They pay the

16· ·rent.

17· · · · Q.· I got it.· Okay.· Other than whatever amount of

18· ·money you get from Beach Towing for the rental of 1349

19· ·Dade Boulevard, do you receive any other profits or

20· ·dividends from Beach Towing?

21· · · · · · MR. REISS:· Form, predicate, mischaracterizes

22· ·the witness' testimony.

23· · · · · · THE WITNESS:· No.

24· ·BY MR. BUCKNER:

25· · · · Q.· No?
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·1· · · · A.· No.

·2· · · · Q.· Okay.· Is it your understanding that at

·3· ·present, you and Mark Festa are the only two owners of

·4· ·Beach Towing?

·5· · · · · · MR. REISS:· Form, predicate, calls for a legal

·6· ·conclusion.

·7· · · · · · THE WITNESS:· Yeah.· There is nobody else

·8· ·involved.

·9· ·BY MR. BUCKNER:

10· · · · Q.· Okay.· And when we are talking about Beach

11· ·Towing, the Beach Towing we have been talking about

12· ·today, that's Beach Towing Services, Incorporated, is

13· ·that correct?

14· · · · A.· Right.

15· · · · · · MR. REISS:· Form, leading.

16· · · · · · THE WITNESS:· But he has -- he has some other

17· ·businesses that I am not involved with.

18· ·BY MR. BUCKNER:

19· · · · Q.· Okay.· Well, let me ask you about those, and I

20· ·am just going to go through them.· I think I probably

21· ·know the answer, but let me just see.

22· · · · · · Are you aware of a company called Consolidated

23· ·Storage Yards, Incorporated?

24· · · · A.· No.

25· · · · Q.· Any involvement with that company?
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·1· · · · A.· No.

·2· · · · Q.· Any knowledge about it?

·3· · · · A.· No.

·4· · · · Q.· A company called Goofe, G-o-o-f-e, Partners,

·5· ·Incorporated, do you know what that is?

·6· · · · A.· No.

·7· · · · Q.· Do you have any involvement with it?

·8· · · · A.· No.

·9· · · · Q.· Do you know anything about it?

10· · · · A.· No.

11· · · · Q.· Miami Avenue Properties, Incorporated, do you

12· ·know what that is?

13· · · · A.· Miami Avenue?

14· · · · Q.· Miami Avenue Properties, Incorporated.

15· · · · A.· Is that -- is that an empty -- a lot?· Is that

16· ·a lot?

17· · · · Q.· Honestly, I don't know.

18· · · · A.· Okay.· That's the only thing I would -- if it

19· ·was Northwest 7th Avenue, somewhere in that area, that's

20· ·the only thing I would know about it.

21· · · · Q.· Okay.· But other than that, do you know

22· ·anything else about Miami Avenue Properties,

23· ·Incorporated?

24· · · · A.· No.

25· · · · Q.· Do you have any involvement with it?
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·1· · · · A.· Nothing.

·2· · · · Q.· 1718 Bay Road Corporation, do you know anything

·3· ·about that?

·4· · · · A.· No.

·5· · · · Q.· Do you have any involvement with it?

·6· · · · A.· Uh-ugh.

·7· · · · Q.· Do you know any facts about it?

·8· · · · A.· No.

·9· · · · Q.· Okay.· That was a no?

10· · · · A.· I am sorry, no.

11· · · · Q.· Okay.· A company called Festa Transport and

12· ·Storage, Incorporated --

13· · · · A.· No.

14· · · · Q.· -- do you know what that is?· No?

15· · · · A.· No.

16· · · · Q.· Do you have any involvement with it?

17· · · · A.· No.

18· · · · Q.· Do you know any facts about it?

19· · · · A.· No.

20· · · · Q.· Okay.· I know this is repetitive.

21· · · · A.· It's okay.· Hey.

22· · · · Q.· A company called Corona Storage, LLC, do you

23· ·know anything about it?

24· · · · A.· No.

25· · · · Q.· No?· Any involvement with it?
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·1· · · · A.· No.

·2· · · · Q.· Do you know any kind of facts about it?

·3· · · · A.· No.

·4· · · · Q.· Do you know anything about -- we were talking

·5· ·earlier today about the properties across from Beach

·6· ·Towing on Bay Road and on Purdy where you used to store

·7· ·cars when you had too many to fit at 1349 Dade

·8· ·Boulevard.· Do you recall that?

·9· · · · A.· Say that again.

10· · · · Q.· Sure.· You were talking earlier about there

11· ·were some properties on Purdy and on Bay Road there --

12· · · · A.· When I was leasing?

13· · · · Q.· The ones you were leasing, right.

14· · · · A.· Yeah.· What about it?

15· · · · Q.· Okay.· Do you know anything about how those

16· ·properties are being used today?

17· · · · A.· No.

18· · · · Q.· Do you know anything about any illegal uses on

19· ·those properties today?

20· · · · A.· I don't know anything --

21· · · · · · MS. RIBERO-AYALA:· Can we be more specific

22· ·about the address?

23· · · · · · THE WITNESS:· Yeah, I don't know anything about

24· ·it.

25· ·///
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· Sure.· Well, I can give you the addresses.· The

·3· ·reason I haven't given them to you is I'm not sure --

·4· ·there are five -- well, let me -- let me actually ask

·5· ·you this:· Are you familiar with the property at 1724

·6· ·Bay Road?

·7· · · · A.· No.

·8· · · · Q.· Okay.· 1743 Purdy Avenue?

·9· · · · A.· No.

10· · · · Q.· Okay.· Those are the old -- those are the old

11· ·Giant Motors lots.· That's the actual addresses of those

12· ·lots.· You remember where Giant Motors was, right?

13· · · · A.· Yes.· Oh, that I know.· I remember the

14· ·building, yes.

15· · · · Q.· Okay.· And then 1759 Purdy Avenue, 1747 Purdy

16· ·Avenue and 1738 Bay Road, those were the properties you

17· ·were leasing to store cars on, correct?

18· · · · A.· Yes.

19· · · · · · MS. RIBERO-AYALA:· Object to form.

20· · · · · · MR. REISS:· Form, leading.

21· ·BY MR. BUCKNER:

22· · · · Q.· Is that right?

23· · · · · · MR. REISS:· Leading.

24· · · · · · THE WITNESS:· You want to --

25· ·///
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· Sure.

·3· · · · A.· -- you want to reword that?

·4· · · · Q.· I'm happy to.

·5· · · · · · 1759 Purdy Avenue, 1747 Purdy Avenue and 1738

·6· ·Bay Road, were those the properties that you were

·7· ·storing cars on -- you were leasing to store cars on?

·8· · · · A.· If that's -- I don't remember the --

·9· · · · · · MR. REISS:· Form, leading.

10· · · · · · THE WITNESS:· I was leasing them.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.

13· · · · A.· And I don't remember the numbers or whatever

14· ·number you have there.

15· · · · Q.· Okay.· So -- but we were talking before about

16· ·the properties you were leasing to store cars on.

17· · · · A.· That's it --

18· · · · Q.· Right.

19· · · · A.· -- but I don't remember the lot, the number or

20· ·anything like that.· All I know, it was next to Giant

21· ·Motors.

22· · · · Q.· Right.· Okay.· And you were -- that's the place

23· ·where you would store cars that were towed by Beach

24· ·Towing --

25· · · · A.· Right.
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·1· · · · Q.· -- when you didn't have enough room at 1349

·2· ·Dade Boulevard --

·3· · · · A.· Right.

·4· · · · Q.· -- right?

·5· · · · A.· Yes.

·6· · · · Q.· Okay.· Do you know anything about how those

·7· ·properties are being used today?

·8· · · · A.· No.

·9· · · · Q.· Do you know anything about how the old Giant

10· ·Motors properties are being used today?

11· · · · A.· No.

12· · · · Q.· Do you know how any of the uses of the old

13· ·Giant Motors property is in any way impacting Beach

14· ·Towing or its operations?

15· · · · A.· No.

16· · · · Q.· Do you know if the property you used to lease

17· ·for storage of cars, do you know how the present uses of

18· ·those properties are impacting Beach Towing's operation?

19· · · · A.· No, I don't know.

20· · · · Q.· Okay.· Are you familiar with a company called

21· ·Touch of Class Body Shop?

22· · · · A.· No.

23· · · · Q.· By the way, these aren't trick questions.  I

24· ·expect --

25· · · · A.· Yeah, that's okay.· That's all right.
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·1· · · · Q.· Okay.· Have you ever had any conversations with

·2· ·anyone from Tremont Towing?

·3· · · · A.· No.· I know the story about it, but I don't

·4· ·know anybody.· I never -- I knew the father, but I

·5· ·never -- I never got to know the son.

·6· · · · Q.· Okay.· I am sorry, I don't know -- what were

·7· ·their names, do you recall?

·8· · · · A.· I don't remember.

·9· · · · Q.· Okay.· Do you know who's operating Tremont

10· ·Towing today?

11· · · · A.· Is it Mr. Galbut?

12· · · · Q.· I don't know.· I mean, I -- I could guess.  I

13· ·am just asking you if you know.

14· · · · A.· I am guessing.· I am guessing.· I thought it

15· ·was Galbut.

16· · · · Q.· Have you ever had any conversations with

17· ·Mr. Galbut?

18· · · · A.· No.

19· · · · Q.· Any conversations with anybody else from

20· ·Tremont Towing?

21· · · · A.· No.· You know, I left before that all started

22· ·there.

23· · · · Q.· Okay.

24· · · · A.· I never met -- I never met the son, and I never

25· ·met the new owner if there is a new owner.· I don't
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·1· ·know.

·2· · · · Q.· I am not sure I know either.· So --

·3· · · · A.· But it's right down the block.· All I know is

·4· ·it's across the way -- no.· It's on the same block as

·5· ·Beach Towing, yeah.

·6· · · · Q.· Have you ever had any conversations with Mark

·7· ·Festa about Beach Towing's contract with the City of

·8· ·Miami Beach to tow cars?

·9· · · · A.· No.· When I left, I made sure that it had all

10· ·the contracts complete for towing.· I went up there

11· ·before I left.· I wanted to make sure everything was

12· ·straight and these fellows took -- were supposed to take

13· ·over.

14· · · · Q.· And when you say you left, are we talking about

15· ·in 1983 now?

16· · · · A.· 1980 -- yeah, about -- I would say close to

17· ·December or November, something like that.

18· · · · Q.· Okay.

19· · · · · · (Exhibit No. 7 marked.)

20· · · · · · (Discussion off the record.)

21· ·BY MR. BUCKNER:

22· · · · Q.· Handing you what's been marked as Exhibit 7,

23· ·Mr. Festa -- and, Allan, Exhibit 7 is -- I will give you

24· ·a copy in one second.· Excuse me.

25· · · · · · MR. BUCKNER:· Exhibit 7, I don't know how it's
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·1· ·referred to in what you have.· It's a series of

·2· ·documents -- well, it's a series of plans for 1349 Dade

·3· ·Boulevard.· I don't know what it's called, though, in

·4· ·what you have.

·5· · · · · · MR. REISS:· Does it have any -- was it an

·6· ·exhibit to that letter or something?

·7· · · · · · MR. BUCKNER:· Yeah, it's Exhibit B to that

·8· ·letter.· Sorry, yeah.

·9· · · · · · MR. REISS:· B as in boy?

10· · · · · · MR. BUCKNER:· B as in boy.

11· · · · · · MR. REISS:· Okay.· And that's Exhibit 7?

12· · · · · · MR. BUCKNER:· That is Exhibit 7.

13· · · · · · THE WITNESS:· Do you know how to read these?

14· · · · · · MS. RIBERO-AYALA:· About as well as you could.

15· · · · · · THE WITNESS:· Chinese.· Okay.

16· ·BY MR. BUCKNER:

17· · · · Q.· Take your time.· Let me know when you have had

18· ·a chance to look at it.

19· · · · A.· These are all diagrams, right?

20· · · · Q.· Well, that's what I want to ask you.· My

21· ·question to you is going to be do you recognize these as

22· ·the plans for the building at 1349 Dade Boulevard?

23· · · · A.· What plans?

24· · · · · · MR. REISS:· Form, predicate.

25· · · · · · THE WITNESS:· Plans for 1349 Dade --
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· Yeah, the architectural plans for the building

·3· ·at 1349 Dade Boulevard.

·4· · · · · · MR. REISS:· Form, predicate.

·5· · · · · · THE WITNESS:· I don't know anything about that.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· Okay.· Let me ask you this:· If you go to the

·8· ·fourth page --

·9· · · · A.· Okay.

10· · · · · · THE WITNESS:· There are no numbers on this.

11· ·BY MR. BUCKNER:

12· · · · Q.· Yeah, there's no numbers.· I am sorry.· If you

13· ·could count it.

14· · · · A.· Okay.

15· · · · Q.· Do you see there in the lower right-hand corner

16· ·there is the Citgo logo?

17· · · · A.· Yeah.

18· · · · Q.· And your recollection is Citgo was the company

19· ·that was --

20· · · · A.· We -- I finally came up with a name.· Did I

21· ·say, mention it once?

22· · · · Q.· You did.· You mentioned it.· That was the

23· ·company --

24· · · · A.· You know, I didn't remember it.

25· · · · Q.· Okay.· But that was the brand of gasoline that
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Page 110
·1· ·was being sold --

·2· · · · A.· Right.

·3· · · · Q.· -- at 1349 when you bought it, correct?

·4· · · · A.· No.

·5· · · · · · MR. REISS:· Form, predicate, mischaracterizes

·6· ·the witness' testimony.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· And looking at this picture, I see what I

·9· ·think, looking at the top set of drawings, there's what

10· ·looks to be a roll-up garage door there.

11· · · · · · Is that your recollection of the building of

12· ·1349 that it has roll-up doors for putting cars in

13· ·there?

14· · · · A.· We used to call those bays.

15· · · · · · MR. REISS:· Form.

16· ·BY MR. BUCKNER:

17· · · · Q.· Bays.· Okay.

18· · · · A.· There was two bays.

19· · · · Q.· At 1349 Dade Boulevard?

20· · · · A.· Right.

21· · · · Q.· And what did you use those bays for?

22· · · · A.· Well, we did --

23· · · · · · MR. REISS:· Form, predicate.

24· · · · · · THE WITNESS:· -- we did some mechanical work in

25· ·there, and we did storage of some -- say, if a Cadillac
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·1· ·came in, brand-new Cadillac.· We would put it in there

·2· ·to protect it so nobody touches it or anything.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Got it.· And when you say you did mechanical

·5· ·work, are you talking about repair of cars?

·6· · · · A.· We had lifts in there, too.

·7· · · · Q.· Lifts for cars?

·8· · · · A.· No.· For trucks, for our trucks.

·9· · · · Q.· For your trucks.· Okay.

10· · · · · · So you were doing mechanical work on your

11· ·trucks too?

12· · · · A.· Of course, that's mostly.

13· · · · Q.· Okay.

14· · · · · · MS. RIBERO-AYALA:· What exhibit number is this,

15· ·7?

16· · · · · · MR. BUCKNER:· That was 7.

17· ·BY MR. BUCKNER:

18· · · · Q.· Did Beach Garage ever have an agreement or a

19· ·contract with the Shell Oil Company to purchase gasoline

20· ·from Shell?

21· · · · · · MR. REISS:· Form, predicate.

22· · · · · · THE WITNESS:· I don't remember that.

23· ·BY MR. BUCKNER:

24· · · · Q.· You don't remember it?

25· · · · A.· No.
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·1· · · · Q.· You don't remember having one or --

·2· · · · A.· I don't remember.· I don't even remember

·3· ·selling gas from there, to tell you the truth.

·4· · · · Q.· No.· I am asking about Beach Garage, the

·5· ·company.

·6· · · · · · MR. REISS:· Form, predicate.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· So Beach Garage, the company --

·9· · · · A.· Yes.

10· · · · Q.· -- did --

11· · · · · · MR. REISS:· Form, predicate.

12· · · · · · MR. BUCKNER:· I am going to ask the question

13· ·first, Allan, and then you can object.

14· · · · · · MR. REISS:· Okay.· I thought you were done, but

15· ·there is nothing in the record that there was ever a

16· ·company called Beach Garage.

17· · · · · · Go ahead.

18· ·BY MR. BUCKNER:

19· · · · Q.· Well, let's do this.· Go back to Exhibit 1 with

20· ·me.

21· · · · · · If you turn with me 1, 2, 3, 4, 5 -- actually,

22· ·these pages are numbered.· Do you see there is a number

23· ·in the lower right-hand corner --

24· · · · · · MS. RIBERO-AYALA:· Yeah.

25· ·///

Page 113
·1· ·BY MR. BUCKNER:

·2· · · · Q.· -- 6, page 6?· Do you see there at the top it

·3· ·says, "Planning Division Report, conditional use

·4· ·request, Beach Garage, 1349 Dade Boulevard"?· Do you see

·5· ·that?

·6· · · · A.· Yes.

·7· · · · · · MR. REISS:· Form, predicate, hearsay.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· And Beach Garage was a company that operated at

10· ·1349 Dade Boulevard, correct?

11· · · · · · MR. REISS:· Form, leading, predicate,

12· ·mischaracterizes the witness' testimony.

13· ·BY MR. BUCKNER:

14· · · · Q.· You can answer.

15· · · · A.· Tell me again.

16· · · · Q.· I said Beach Garage was a company that operated

17· ·at 1349 Dade Boulevard, correct?

18· · · · A.· Beach Garage, Beach Towing.

19· · · · · · MR. REISS:· Leading, form, predicate,

20· ·mischaracterizes the witness' testimony, misleading;

21· ·you're showing him a document he already told you he

22· ·doesn't remember.

23· · · · · · But you can answer.

24· · · · · · THE WITNESS:· Ask me again.

25· ·///
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Page 114
·1· ·BY MR. BUCKNER:

·2· · · · Q.· I said Beach Garage was a company that operated

·3· ·at 1349 Dade Boulevard, correct?

·4· · · · A.· Yes, it was Beach Garage --

·5· · · · · · MR. REISS:· Leading, form, predicate --

·6· · · · · · THE WITNESS:· -- it was Beach Garage, Beach

·7· ·Towing.

·8· · · · · · MR. REISS:· -- mischaracterizes the record.

·9· ·He's already said he doesn't recognize the document.

10· ·BY MR. BUCKNER:

11· · · · Q.· And that was a company that you owned, right?

12· · · · A.· I own, yeah.

13· · · · Q.· And you still own it, correct?

14· · · · A.· Right.

15· · · · Q.· Okay.· And here it says, "The applicant,

16· ·Vincent Festa, owner of Beach Garage," correct?· You

17· ·were the owner of Beach Garage, correct?

18· · · · · · MR. REISS:· Form, predicate.

19· · · · · · THE WITNESS:· At what time?

20· ·BY MR. BUCKNER:

21· · · · Q.· This is -- the date on this document, you can

22· ·see at the bottom, is June 4th, 1980.

23· · · · · · MR. REISS:· Form, predicate.

24· · · · · · THE WITNESS:· Yes, I owned it.

25· ·///
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· Okay.· And then if you go further down, it

·3· ·says, do you see "Past Use"?· There is a paragraph that

·4· ·says, "Past Use"?

·5· · · · · · MS. RIBERO-AYALA:· Here.

·6· · · · · · MR. REISS:· Form, hearsay, predicate.

·7· · · · · · THE WITNESS:· Go ahead.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Okay.· Why don't you take a second and read it.

10· ·Again, if you don't remember, it's fine.

11· · · · A.· I don't.

12· · · · Q.· Take a second and read it.

13· · · · · · MR. REISS:· Form, predicate, hearsay.

14· · · · · · THE WITNESS:· Okay.· It's telling me that I

15· ·couldn't buy their gasoline for five years; is that what

16· ·they're saying?

17· ·BY MR. BUCKNER:

18· · · · Q.· Well, that's what this says.· I am going to ask

19· ·you some questions.

20· · · · · · Do you recall having any kind of a restriction

21· ·from City Services, City Services Oil Company, that you

22· ·couldn't buy their gas for five years after you bought

23· ·the property?

24· · · · A.· I don't know if that was a stipulation --

25· · · · · · MR. REISS:· Form, predicate.
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·1· · · · · · THE WITNESS:· I -- I don't know if that was a

·2· ·stipulation, but I was more interested in towing than

·3· ·gas.

·4· ·BY MR. BUCKNER:

·5· · · · Q.· Okay.

·6· · · · A.· I was tired of gas because I -- we had a gas

·7· ·war going on, and we also had rationing.

·8· · · · Q.· Okay.· Further in that paragraph it talks

·9· ·about -- and the only reason I am showing you this is

10· ·because I want to know -- I want you to know I am not

11· ·just pulling this out of the air.

12· · · · A.· Okay.

13· · · · Q.· Further in that paragraph it talks about Shell

14· ·Oil Company, and I had asked you before -- well, strike

15· ·that.

16· · · · · · Do you recall having any kind of an agreement

17· ·or contract or arrangement to purchase gasoline from the

18· ·Shell Oil Company for 1349 Dade Boulevard to sell there?

19· · · · A.· I don't remember.· Did we get it?

20· · · · · · MR. REISS:· Form, predicate --

21· · · · · · THE WITNESS:· I don't know.

22· · · · · · MR. REISS:· -- leading, mischaracterizes the

23· ·document, hearsay, move to strike your statement as to

24· ·why you're showing it to him.

25· · · · · · He can answer.

Page 117
·1· · · · · · MS. RIBERO-AYALA:· Where is the reference to

·2· ·Shell Oil?

·3· · · · · · MR. BUCKNER:· If you are in Past Use, the last

·4· ·sentence.

·5· · · · · · MS. RIBERO-AYALA:· Okay.· Here.

·6· · · · · · THE WITNESS:· I don't remember.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· Okay.· So -- and I am not -- again --

·9· · · · A.· I understand, I understand, I understand.

10· · · · Q.· But as you sit -- I just want to make sure the

11· ·record is clear.

12· · · · · · As you sit here now, do you have any

13· ·recollection of any kind of a contract or an agreement

14· ·to purchase gasoline from the Shell Oil Company to sell

15· ·at 1349 Dade Boulevard?

16· · · · A.· I don't remember.

17· · · · Q.· You don't remember whether you had a contract

18· ·or you don't remember --

19· · · · A.· No.· I don't remember even having gas there.

20· ·That's --

21· · · · Q.· Okay.

22· · · · A.· -- that's weird.· I mean, that's weird.

23· · · · Q.· By the way, Mr. Festa, I am not saying you did.

24· · · · A.· No, no, no.

25· · · · Q.· I am just trying to --
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Page 118
·1· · · · A.· I am talking to myself.· I'm saying, you know,

·2· ·I remember a lot of things, but I just don't remember

·3· ·those things -- that thing.

·4· · · · Q.· Okay.

·5· · · · A.· Because there was no money in gas.· I didn't

·6· ·want gas except for the trucks.· A few pennies that you

·7· ·made, and it wasn't worth the trouble.

·8· · · · · · Now, I remember that at -- on Collins Avenue, we

·9· ·did a lot of business because I remember making credit

10· ·cards out, you know.

11· · · · Q.· A lot of gasoline business?

12· · · · A.· Gasoline business, but I don't remember gas --

13· ·I honest don't.

14· · · · · · MS. RIBERO-AYALA:· Okay.

15· · · · · · (Exhibit No. 8 was marked.)

16· ·BY MR. BUCKNER:

17· · · · Q.· I am going to hand you what's been marked as

18· ·Exhibit 8.

19· · · · · · MR. BUCKNER:· Allan, Exhibit 8 is -- here,

20· ·Susy, that's your copy -- it's one of the attachments to

21· ·the report.· I can't remember which one it is.· It's

22· ·the -- I want to say it's -- I think it's called a

23· ·permit card, but I'm not sure.

24· · · · · · Do you know what I am talking about?· It looks

25· ·like a series -- it looks like a -- I don't know what to
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·1· ·call it.· I think it's -- hang on a second.· I'll tell

·2· ·you.

·3· · · · · · I think it's Exhibit A, Allan, to that thing.  I

·4· ·think it's called a building card or a permit card.

·5· · · · · · MR. REISS:· There is no A in the documents that

·6· ·I was given.

·7· · · · · · MR. BUCKNER:· I know it's in there.· I just

·8· ·don't know which one it is.· It's the one that --

·9· · · · · · MR. REISS:· What does it look like?

10· · · · · · MR. BUCKNER:· It's arranged -- it's ranged in

11· ·landscape style, not -- you know, long ways, not tall,

12· ·and it's got, like, all the different permitting

13· ·approvals that, you know, as permit -- as inspectors

14· ·sign off on stuff for, like, air-conditioning or

15· ·mechanical or electrical or plumbing or whatever for

16· ·1349 Dade Boulevard.

17· · · · · · THE WITNESS:· Are they saying I was selling

18· ·gas?

19· · · · · · MS. RIBERO-AYALA:· Let him ask the question.

20· · · · · · MR. REISS:· I don't think I have that.

21· · · · · · MR. BUCKNER:· It's in there.

22· · · · · · MR. REISS:· Are you sure that's in the

23· ·documents?

24· · · · · · MR. BUCKNER:· Yeah, because we scanned my

25· ·entire set before I came out.· So you definitely have it

Page 120
·1· ·but --

·2· · · · · · MR. REISS:· Is it called survey?· Is that what

·3· ·it is?

·4· · · · · · MR. BUCKNER:· Survey?

·5· · · · · · MS. RIBERO-AYALA:· No.

·6· · · · · · MR. BUCKNER:· It's not called a survey, but

·7· ·open it and see if that's it.· There is nothing -- I

·8· ·don't think there is anything --

·9· · · · · · MR. REISS:· At the top, Orange Dade Oil

10· ·Company?

11· · · · · · MR. BUCKNER:· Yeah, you got it.· You got it.

12· ·You got it.· You got it.

13· · · · · · We made this Exhibit 8, right?

14· · · · · · MR. REISS:· Thank you.

15· · · · · · THE WITNESS:· Are they saying that I -- they

16· ·okayed the gas?

17· ·BY MR. BUCKNER:

18· · · · Q.· I am only going to ask you what you remember.

19· · · · · · MS. RIBERO-AYALA:· I can't tell you.

20· ·BY MR. BUCKNER:

21· · · · Q.· I am only going to ask you what you remember.

22· · · · · · MS. RIBERO-AYALA:· Right.

23· ·BY MR. BUCKNER:

24· · · · Q.· Okay.· So let's start on the first page.

25· ·Earlier today I had asked you about Orange State Oil

Page 121
·1· ·Company.

·2· · · · · · Do you have any recollection about that company

·3· ·at all?

·4· · · · A.· No.

·5· · · · Q.· And, by the way, I'll -- if you look in the

·6· ·upper right-hand corner, you see that it says, "1349

·7· ·Dade Boulevard"?

·8· · · · A.· Uh-huh.· I see it.

·9· · · · Q.· Okay.· And below that, a little bit -- five or

10· ·six lines down, it says, "Use, service station and

11· ·display building."· That's what 1349 Dade Boulevard was

12· ·when you bought it, correct?

13· · · · · · MR. REISS:· Objection; form, hearsay.

14· · · · · · MS. RIBERO-AYALA:· Okay.· Here.

15· ·BY MR. BUCKNER:

16· · · · Q.· That's the use the 1349 Dade Boulevard property

17· ·was being used for when you bought it, correct?

18· · · · A.· Right.

19· · · · · · MR. REISS:· Form, predicate, hearsay.

20· · · · · · THE WITNESS:· But I don't -- I don't know if we

21· ·were selling gas -- they were selling gas at that time.

22· ·BY MR. BUCKNER:

23· · · · Q.· When you bought it?

24· · · · A.· Yes.· I don't remember.

25· · · · Q.· It's okay.· If you don't remember --
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Page 122
·1· · · · A.· That's why I don't remember if we even had

·2· ·pumps there.· I mean, we had pumps, but we just --

·3· ·that's what I remember.

·4· · · · Q.· And if you go to the second page down at the

·5· ·bottom where it says, "Planning Board Public Hearing,"

·6· ·April 24th, 2000 -- I am sorry, "April 24th, 1980,

·7· ·Vincent J. Festa," and then you see "Thereafter, June

·8· ·4th, 1980, city commission approved with conditions:

·9· ·One, the storage area shall be decreased in size and a

10· ·masonry wall at least six feet in height shall be

11· ·constructed around the storage area to conceal vehicles

12· ·from public view; two, all stored vehicles wrecked or

13· ·otherwise shall be placed wholly within the storage

14· ·area; three, additional landscaping shall be provided on

15· ·the property, and such landscaping shall be properly

16· ·irrigated.· A landscape plan shall be approved by the

17· ·planning division prior to issuance of a building permit

18· ·or city license; four, the triangular metal sign shall

19· ·be removed and a new sign shall be erected which is in

20· ·compliance with the zoning ordinance; five, the curb cut

21· ·on Dade Boulevard closest to the intersection of North

22· ·Bay" -- it actually continues two pages later, "Road

23· ·shall be closed and landscaped; six, vehicles waiting

24· ·for gasoline shall be permitted to line up on Dade

25· ·Boulevard" -- I am sorry, "no vehicles waiting for
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·1· ·gasoline shall be permitted to line up on Dade

·2· ·Boulevard."· And then it has some other conditions.

·3· · · · · · Do you have any recollection of any of these

·4· ·conditions at all?

·5· · · · A.· Not at all.

·6· · · · · · MR. REISS:· Form, hearsay, predicate.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· And do you have any recollection as to whether

·9· ·any -- whether the property at 1349 Dade Boulevard has

10· ·ever complied with any of these conditions?

11· · · · A.· No --

12· · · · · · MR. REISS:· Form, predicate, hearsay.

13· · · · · · THE WITNESS:· -- I don't remember -- I don't

14· ·remember even selling gasoline there, to tell you the

15· ·truth.

16· ·BY MR. BUCKNER:

17· · · · Q.· But my question was more specific.· Has Beach

18· ·Towing or the property at 1349 Dade Boulevard ever

19· ·complied with any of those conditions, as far as you

20· ·know?

21· · · · · · MR. REISS:· Form, predicate, hearsay.

22· · · · · · THE WITNESS:· Don't remember.

23· ·BY MR. BUCKNER:

24· · · · Q.· Were you present at 1349 Dade Boulevard when

25· ·the gasoline -- the underground gasoline tanks were

Page 124
·1· ·removed?

·2· · · · A.· I don't think so, no.· I think Mark had those

·3· ·removed.

·4· · · · Q.· Would that have been after you retired?

·5· · · · A.· I think so.· It would have to be.· It would

·6· ·have to be after 1983 December.

·7· · · · Q.· I'm sorry, I am not ignoring you.· I'm just

·8· ·trying to see what else I got to cover.

·9· · · · A.· Of course.

10· · · · Q.· We were talking before about the properties

11· ·across the way where you used to store cars when you had

12· ·excess cars.· Do you remember that?

13· · · · A.· Yeah.

14· · · · Q.· Okay.· I am not going to use the numbers

15· ·because I know you don't know them by the numbers, but

16· ·you understand that the plaintiff in this case now owns

17· ·those properties, correct?

18· · · · · · MS. RIBERO-AYALA:· Objection; form.

19· · · · · · THE WITNESS:· You're talking about the people

20· ·that bought them from Mark?

21· ·BY MR. BUCKNER:

22· · · · Q.· Well, they didn't buy them from Mark, but the

23· ·plaintiff in this case is Sunset Land Associates.

24· · · · A.· I am not familiar with that.

25· · · · Q.· Okay.· You understand, though, that the reason

Page 125
·1· ·why we are here is that my client, the plaintiff, wants

·2· ·to build a building on that property.· You understand

·3· ·that, right?

·4· · · · A.· That part I know.

·5· · · · Q.· Got you.

·6· · · · A.· Okay.· I knew that all the time, but I didn't

·7· ·understand about the parking.

·8· · · · Q.· Got it.· I understand.

·9· · · · · · Do you have any concerns about them building a

10· ·building on that property?

11· · · · · · MR. REISS:· Form.

12· · · · · · THE WITNESS:· I have a few concerns.

13· ·BY MR. BUCKNER:

14· · · · Q.· And what is that?

15· · · · A.· Well, if they are going to have parking there,

16· ·it's going to congest it more than it is now.· I am

17· ·having tough times on building in -- the trucks that are

18· ·towing cars have enough trouble getting in there, and if

19· ·it's going to be saturated with cars, multiple cars,

20· ·it's going to -- it's going to hinder my parking or

21· ·waiting for -- especially if we get a call from the --

22· ·what do they call that, the convention center where they

23· ·are going to haul away 40 cars.· How am I going to do

24· ·that with just me and -- what do you call it -- if I

25· ·have to worry about cars coming in and out?· So
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·1· ·that's -- that would be my -- my worry.

·2· · · · Q.· Anything else?

·3· · · · A.· I don't think so.

·4· · · · · · MR. REISS:· Form.

·5· ·BY MR. BUCKNER:

·6· · · · Q.· Have you seen any traffic studies that have

·7· ·been done of the --

·8· · · · A.· No.

·9· · · · Q.· -- with regard to that property --

10· · · · A.· No.

11· · · · Q.· -- or the area around Beach Towing?

12· · · · A.· No.

13· · · · Q.· Do you know how -- well, let me ask you

14· ·something:· You haven't actually been to the area around

15· ·Beach Towing in, like, 30 years, correct?

16· · · · A.· Twenty-five or something.· I don't remember

17· ·when we went down to Daytona for my son's motorcycle

18· ·convention or whatever they call that.

19· · · · Q.· Okay.· So what do you know about the traffic in

20· ·the area today?· Have you seen it?

21· · · · A.· Well, there's a lot of traffic that's coming

22· ·off of Dade Boulevard, if I remember, because I'm on a

23· ·corner lot, right?· So they'd have to go past to get

24· ·into Bay Road and that's -- that will probably be one of

25· ·the first exits from Alton Road.
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·1· · · · Q.· Okay.

·2· · · · A.· Alton Road.

·3· · · · Q.· But you haven't -- you haven't actually laid

·4· ·eyes on those streets in 30 years, correct?

·5· · · · A.· I wasn't there.

·6· · · · Q.· Right.· So whatever you know about traffic or

·7· ·traffic patterns or congestion today you have heard from

·8· ·other people, correct?

·9· · · · · · MR. REISS:· Form.

10· · · · · · THE WITNESS:· If I -- I haven't heard much

11· ·because nobody talked to me about traffic.

12· ·BY MR. BUCKNER:

13· · · · Q.· Okay.· So in terms of what you know about

14· ·traffic and congestion in the area around Beach Towing,

15· ·you haven't personally seen it in 30 years, correct?

16· · · · A.· Yeah.

17· · · · · · MR. REISS:· Form.

18· ·BY MR. BUCKNER:

19· · · · Q.· Right.· So anything you know somebody else

20· ·would have had to have told you about it, correct?

21· · · · · · MR. REISS:· Form, leading.

22· · · · · · THE WITNESS:· Not per se, anybody from Beach

23· ·Towing.

24· ·BY MR. BUCKNER:

25· · · · Q.· Okay.
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·1· · · · A.· But I have eight units on North Miami -- 56th

·2· ·Street, and she tells me a lot that's going on.

·3· · · · Q.· Who is she?

·4· · · · A.· The one that's taking care of my apartments.

·5· · · · Q.· I'm sorry, what's her name?

·6· · · · A.· Maria Ricardo.

·7· · · · Q.· Okay.· And those apartments, I'm sorry, are

·8· ·where?

·9· · · · A.· 159-165 NE 56th Street.

10· · · · Q.· How -- and, forgive me, I am not that familiar

11· ·with Beach Towing, but how far is that from Beach

12· ·Towing?

13· · · · A.· Well, that's in Miami.

14· · · · Q.· Oh, it's not in Miami Beach?

15· · · · A.· No.

16· · · · Q.· Okay.· So I am asking you when you are talking

17· ·about congestion in the area, traffic congestion in the

18· ·area around Beach Towing, you haven't seen that area in

19· ·over 30 years, correct?

20· · · · A.· Well, I guess -- I guess I could go online and

21· ·see -- I don't know.· Can you see it on the line?

22· · · · Q.· Have you?

23· · · · A.· I saw something, but I'm not sure.

24· · · · Q.· Okay.· What I am trying to get at, sir, is what

25· ·the basis is for your assertion that there is going to
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·1· ·be more congestion around Beach Towing.· If you haven't

·2· ·been there, who is telling you that there is more

·3· ·congestion around Beach Towing?

·4· · · · A.· Well, because I know --

·5· · · · · · MR. REISS:· Objection to the form, hearsay,

·6· ·argumentative, predicate, leading.

·7· · · · · · You can answer.

·8· · · · · · THE WITNESS:· I know what's happening here.· So

·9· ·I know Miami is building up, and so more cars are

10· ·coming, and is it the Venetian -- I don't know.· Is it

11· ·at the Venetian Causeway that Dade Boulevard goes into

12· ·Venetian Causeway?· Is that it?

13· ·BY MR. BUCKNER:

14· · · · Q.· I am going to embarrass myself if I answer

15· ·because I am not sure.

16· · · · A.· Okay.· It's one of those causeways anyway.

17· · · · · · So a lot of traffic has to come from Alton Road

18· ·or any part of Miami to get on the Venetian Causeway.· So

19· ·there would be a real traffic jam.

20· · · · Q.· Okay.· Well, let me ask you this:· Are you

21· ·familiar with a building called Lofts?

22· · · · A.· No.

23· · · · Q.· When that building was built, did you have any

24· ·concerns about congestion caused by people living and

25· ·parking in that building?
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Page 130
·1· · · · A.· Which --

·2· · · · · · MR. REISS:· Form.

·3· · · · · · THE WITNESS:· Which -- now, which building are

·4· ·you talking about?

·5· ·BY MR. BUCKNER:

·6· · · · Q.· The Lofts.

·7· · · · · · MR. REISS:· Form, predicate.

·8· · · · · · THE WITNESS:· The Lofts, you mean the --

·9· ·BY MR. BUCKNER:

10· · · · Q.· The Lofts, a building called The Lofts.

11· · · · A.· I don't know what that is.

12· · · · · · MR. REISS:· Form.

13· ·BY MR. BUCKNER:

14· · · · Q.· So as you sit here today, you don't know what

15· ·The Lofts is?

16· · · · A.· I don't know what The Loft is.

17· · · · Q.· And you don't know whether the --

18· · · · A.· I thought that the building was up already, to

19· ·tell you the truth.

20· · · · Q.· Okay.

21· · · · A.· I just found out that it still hasn't been

22· ·started.

23· · · · Q.· Okay.· So in terms of what may be happening

24· ·with congestion around Beach Towing, you don't have any

25· ·firsthand knowledge of that, do you?
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·1· · · · · · MR. REISS:· Form.

·2· · · · · · THE WITNESS:· I don't know firsthand, but, I

·3· ·mean, I may not remember a lot, but I know that when

·4· ·there's construction going on and there's parking of

·5· ·cars going on, it's going to be congested because that

·6· ·street is not that wide --

·7· ·BY MR. BUCKNER:

·8· · · · Q.· So --

·9· · · · A.· -- coming off Dade Boulevard.

10· · · · Q.· So would you object to any development of any

11· ·properties in that area because they might increase the

12· ·number of people coming there?

13· · · · A.· I would have to -- I would have to -- each -- I

14· ·would have to see what the situation is.

15· · · · Q.· Okay.· Well, what have you done -- what have

16· ·you done to see what the situation is with regard to the

17· ·property improvement that my clients have proposed?

18· · · · A.· Well, if you're going to park --

19· · · · · · MR. REISS:· Form, predicate, hypothetical.

20· · · · · · THE WITNESS:· -- if there's going to be a

21· ·garage, it's going to have cars --

22· ·BY MR. BUCKNER:

23· · · · Q.· Right.

24· · · · A.· -- in and out --

25· · · · Q.· Right.
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·1· · · · A.· -- and that's going to affect the tow truck

·2· ·coming in and out too.

·3· · · · Q.· Okay.· Well, let me ask you this:· The tow

·4· ·trucks coming in and out, they are also obviously

·5· ·traffic and congestion, right?

·6· · · · A.· Correct.

·7· · · · Q.· So --

·8· · · · · · MR. REISS:· Form, argumentative.

·9· ·BY MR. BUCKNER:

10· · · · Q.· So -- by the way, do you know when a tow truck

11· ·from Beach Towing brings a car to 1349 Dade Boulevard,

12· ·you're aware it has to back up down the street to back

13· ·the car into the Beach Towing lot, correct?

14· · · · · · MS. RIBERO-AYALA:· Object to form.

15· · · · · · MR. REISS:· Form, predicate.

16· · · · · · THE WITNESS:· I don't know.

17· ·BY MR. BUCKNER:

18· · · · Q.· When -- back when you were operating Beach

19· ·Towing --

20· · · · A.· We could pull right in.

21· · · · Q.· You could pull right in then.· Okay.

22· · · · A.· Same as the -- and same as the lot across the

23· ·way, just pulled it in.

24· · · · Q.· The lot across the way where you --

25· · · · A.· Where I used to lease.
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·1· · · · Q.· Right.· Okay.· But in terms of what's happening

·2· ·today, do you have any idea how Beach Towing pulls cars

·3· ·that it's towed into 1349 Dade Boulevard?

·4· · · · A.· No, but I think Mark had mentioned something

·5· ·about they had put a lip.· They reconstructed Dade

·6· ·Boulevard.· So they added a little lip.· And that means

·7· ·the tow trucks have to come in a little slower.· They

·8· ·don't want to damage a 10, 20, $30,000 car.· They may

·9· ·have to drop it because of the lip.· So I was told that.

10· · · · Q.· Okay.· And that would mean that the tow truck

11· ·and the car it was towing would be on the street even

12· ·longer than before there was a lip, correct?

13· · · · A.· Possible.

14· · · · · · MR. REISS:· Leading, form, hypothetical.

15· ·BY MR. BUCKNER:

16· · · · Q.· And that too could back up traffic, right?

17· · · · · · MR. REISS:· Leading, form, hypothetical.

18· · · · · · THE WITNESS:· I don't think so because we are

19· ·off -- we are off Dade Boulevard.· We are on -- what's

20· ·the name of the street I am on?

21· ·BY MR. BUCKNER:

22· · · · Q.· I don't know what street you are referring to.

23· · · · A.· Where my shop is, my business.

24· · · · Q.· You are talking about Beach Towing?

25· · · · A.· Yeah, Beach Towing, Beach Towing.
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Page 134
·1· · · · Q.· So let me ask you, do you know what street

·2· ·Beach Towing utilizes to pull cars into its property

·3· ·today when it tows them?

·4· · · · A.· It depends where it's coming from.· If it's

·5· ·coming from a shopping center where they had to tow a

·6· ·car because they are illegally parking or a house that

·7· ·somebody parked it there and took off to the beach or

·8· ·something, and it came in from Dade Boulevard or from

·9· ·the other side of -- I even forgot what the name of the

10· ·street I am on.

11· · · · Q.· Okay.· I don't know.· Sorry.

12· · · · A.· Yeah, I should know.

13· · · · Q.· No.· I don't know -- are you talking about -- I

14· ·don't know which one it is.· I mean, I am not sure what

15· ·you are referring to.

16· · · · · · So as you sit here today, you think that there

17· ·are two entrances to Beach Towing to pull cars onto 1349

18· ·Dade Boulevard after they tow them?

19· · · · · · MR. REISS:· Hearsay, form, predicate --

20· · · · · · THE WITNESS:· Say that again.

21· · · · · · MR. REISS:· -- leading.

22· ·BY MR. BUCKNER:

23· · · · Q.· I said as of today, it's your understanding

24· ·that when Beach Towing tows a car from somewhere, it can

25· ·enter the 1349 Dade Boulevard property from two
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·1· ·different locations, one --

·2· · · · · · MR. REISS:· Form, leading.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· -- one is on Dade Boulevard and the other is

·5· ·another street, correct?

·6· · · · A.· Well, the street I am on.

·7· · · · · · MR. REISS:· Form, leading.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· But am I right about that, there is two

10· ·entrances?

11· · · · · · MR. REISS:· Leading, form.

12· · · · · · THE WITNESS:· Would be two entrances, Dade

13· ·Boulevard and also -- what street am I on?

14· ·BY MR. BUCKNER:

15· · · · Q.· I don't know.· Is it Purdy, is it Bay?

16· · · · A.· Bay Road, Bay Road.

17· · · · · · MR. REISS:· Form, leading.

18· ·BY MR. BUCKNER:

19· · · · Q.· Okay.· I'm sorry, I just don't know.

20· · · · A.· Yeah, I couldn't think.

21· · · · Q.· Okay.· So your -- so your testimony is that as

22· ·of today, Beach Towing can tow cars onto 1349 Dade

23· ·Boulevard from both Dade Boulevard and Bay Road, is that

24· ·correct?

25· · · · · · MR. REISS:· Leading, form.
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·1· · · · · · THE WITNESS:· Dade Boulevard, you mean bringing

·2· ·it into the shop?

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Yes.

·5· · · · A.· Yeah, it's possible if the traffic is not too

·6· ·bad on Dade Boulevard.

·7· · · · Q.· Okay.· So it could be both Dade Boulevard and

·8· ·Bay Road --

·9· · · · · · MR. REISS:· Leading, form.

10· ·BY MR. BUCKNER:

11· · · · Q.· -- is that right?

12· · · · A.· I think so --

13· · · · · · MR. REISS:· Leading, form.

14· · · · · · THE WITNESS:· -- it would be out of the way,

15· ·but I think maybe they could do it.

16· ·BY MR. BUCKNER:

17· · · · Q.· Okay.· What effect -- well, what do you know

18· ·about changes in the roads in the area around Beach

19· ·Towing in the last years?· What construction has

20· ·happened to those roads, do you know?

21· · · · A.· I know Dade Boulevard has a lot of construction

22· ·and that they, like I said, I mentioned to you a few

23· ·minutes ago was that they brought the -- the curb up a

24· ·little higher.· So it's a little harder for us to bring

25· ·a car in so not to destroy the bumper or the tailpipe or
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·1· ·the gas -- gas tank.

·2· · · · Q.· So it's -- the car has got to be brought in

·3· ·more slowly?

·4· · · · A.· Not only slowly but carefully.

·5· · · · Q.· And that means that the car being towed into

·6· ·the Beach Towing property is going to be out on the

·7· ·street just a little longer as it's pulled in slowly and

·8· ·carefully into the Beach Towing --

·9· · · · · · MR. REISS:· Leading, hypothetical.

10· · · · · · THE WITNESS:· That's possible.

11· ·BY MR. BUCKNER:

12· · · · Q.· Do you recall ever having any conversations

13· ·with an individual named Brad Colmer?

14· · · · A.· Brad Colmer, that sounds familiar.

15· · · · Q.· Do you remember having conversations with him?

16· · · · A.· Brad Colmer.· Was he interested in buying my

17· ·property?· I don't know.

18· · · · Q.· At one point I think you and he may have had a

19· ·discussion about that.· Do you recall a conversation

20· ·like that?

21· · · · A.· There was somebody that offered me 13,500,000,

22· ·but was it -- that was about two years ago.

23· · · · Q.· Okay.

24· · · · A.· I don't know if that was the name.· It doesn't

25· ·sound familiar, Brad Colmer, but I don't know.
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Page 138
·1· · · · Q.· All right.· So --

·2· · · · A.· I get offers all the time.

·3· · · · Q.· Okay.· As you sit here, do you -- you don't

·4· ·recall any specific conversations with Mr. Colmer?

·5· · · · · · MR. REISS:· Leading.

·6· · · · · · THE WITNESS:· I don't know.· I don't know if

·7· ·that's his name.· It doesn't sound familiar, but -- and

·8· ·then -- it doesn't not sound familiar, but it doesn't

·9· ·sound familiar.· You know what I am saying?

10· ·BY MR. BUCKNER:

11· · · · Q.· That's okay.· Do you recall anything at all

12· ·about Brad Colmer, Bradley Colmer?

13· · · · A.· I'd have to -- I'd -- no, I don't remember.

14· ·It's been a long time.

15· · · · Q.· That's okay.

16· · · · A.· But if that's the same fellow, he offered me

17· ·$13 and a half million for the property.

18· · · · Q.· And the property is 1349 Dade Boulevard?

19· · · · A.· Exactly.

20· · · · Q.· Did you have any other conversations with him

21· ·that you can recall?

22· · · · A.· I told him I couldn't do anything because I

23· ·am -- I have a -- it's my nephew, and I have a contract

24· ·with him.

25· · · · Q.· And what is the -- and what is the nature of
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·1· ·that contract?

·2· · · · A.· That he could stay there.

·3· · · · Q.· And that nephew is Mark Festa?

·4· · · · A.· Yes.· That's my sister's son.

·5· · · · Q.· But going back to that conversation, are you --

·6· ·are you certain that that conversation was with Brad

·7· ·Colmer, or do you know?

·8· · · · · · MR. REISS:· Form.

·9· · · · · · THE WITNESS:· I don't remember.· It's been a

10· ·long time.· I know that I told -- I told my kids that I

11· ·have an offer, but I can't do anything.· But I have

12· ·quite a few offers.

13· ·BY MR. BUCKNER:

14· · · · Q.· So other people have offered to buy the 1349

15· ·Dade Boulevard property from you over the years?

16· · · · A.· Oh, yeah.

17· · · · Q.· And the reason you haven't sold is because of

18· ·your agreement with Mark Festa?

19· · · · A.· Hey, my sister.

20· · · · Q.· So that's a yes?

21· · · · A.· Don't want to break up the family.

22· · · · Q.· Has Mark Festa asked you to do anything with

23· ·regard to this lawsuit?

24· · · · A.· No.· I didn't even know about it until I got

25· ·papers.
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·1· · · · Q.· Okay.· But even after you got papers, has Mark

·2· ·Festa asked you to do anything with regard to this

·3· ·lawsuit?

·4· · · · A.· What could he tell me?· Nothing.

·5· · · · Q.· Okay.· Have you had any conversations with

·6· ·Ralph Andrade about this lawsuit?

·7· · · · A.· Not at all.· I met -- I met Ralph, it feels

·8· ·like a hundred years ago, and we just went for pizza,

·9· ·and Mark didn't show up that day, and Ralph took me out

10· ·for pizza.· That's what I remember.· And we had a nice

11· ·conversation.

12· · · · Q.· Was it about this case or --

13· · · · A.· No.· This was -- this was how many years ago?

14· ·Many, many years ago.· But Mark did not show up.  I

15· ·remember that.

16· · · · Q.· Other than your lawyer --

17· · · · A.· What's that?

18· · · · Q.· I said other than your lawyer --

19· · · · A.· Yes.

20· · · · Q.· -- Ms. Ribero-Ayala, have you spoken to anybody

21· ·else about this lawsuit --

22· · · · A.· Not at all.

23· · · · Q.· -- or about the facts underlying this lawsuit?

24· · · · A.· I don't know anything.

25· · · · Q.· Okay.
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·1· · · · A.· I didn't get anything from her either.

·2· · · · Q.· Believe me, you're not alone.· I have been

·3· ·trying to get information from her forever, and she

·4· ·plays it very close to the vest.

·5· · · · · · Do you know -- are you -- well, strike that.

·6· · · · · · I don't have any further questions.· Thank you,

·7· ·Mr. Festa.

·8· · · · A.· Thank you.

·9· · · · · · MR. REISS:· All right.· I have a few.

10· · · · · · THE WITNESS:· Tell him can he wait because I

11· ·have prostate trouble.

12· · · · · · MR. REISS:· All right.· Mr. Festa, can you hear

13· ·me?

14· · · · · · MR. BUCKNER:· Hang on.· Allan, he needs to use

15· ·the bathroom.· We're going to take a break so he can use

16· ·the bathroom.

17· · · · · · MR. REISS:· Okay.

18· · · · · · THE VIDEOGRAPHER:· We are off the record at

19· ·12:55 p.m.

20· · · · · · (Recess.)

21· · · · · · THE VIDEOGRAPHER:· We are back on the record at

22· ·1:08 p.m.

23· · · · · · · · · · · ·EXAMINATION

24· ·BY MR. REISS:

25· · · · Q.· Hi, Mr. Festa.· My name is Allan Reiss.· Can
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·1· ·you hear me okay?

·2· · · · A.· Yes, Allan.

·3· · · · Q.· Okay.· I represent Mark and Maureen Festa and

·4· ·Beach Towing in this litigation.· I have a few

·5· ·questions.

·6· · · · · · First, I think you testified, and correct me if

·7· ·I am wrong, that when you left Miami, it was around

·8· ·1983, right?· I think you said November or December --

·9· · · · A.· Yeah, December.

10· · · · Q.· -- you retired to California, is that right?

11· · · · A.· -- yeah, if I remember, December, yeah, right,

12· ·December '83, correct.

13· · · · Q.· Okay.· And you -- when you left, I think you

14· ·said you left Beach Towing Services, Inc., with all the

15· ·contracts with the City of Miami Beach; do you remember

16· ·that?

17· · · · A.· Right, yeah --

18· · · · Q.· Right --

19· · · · A.· -- everything -- everything was taken care of,

20· ·because --

21· · · · Q.· Right.· So when -- I'm sorry, go ahead.

22· · · · A.· No.· Go ahead, because, you know, Mark was new,

23· ·and I wanted to make sure we had all the contracts that

24· ·I had with the City for a long time.

25· · · · Q.· Right.· And so Beach Towing Services, Inc., was
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·1· ·the entity that was running the towing service at 1349

·2· ·Dade Boulevard when you left, right?

·3· · · · A.· Right.

·4· · · · Q.· And you left -- left Beach Towing Services,

·5· ·Inc., with a contract -- strike that.

·6· · · · · · You left Beach Towing Services, Inc., with a

·7· ·permit issued by the entire city commission and the

·8· ·mayor for conducting towing services for the City of

·9· ·Miami Beach at 1349 Dade Boulevard, correct?

10· · · · · · MR. BUCKNER:· Objection; leading, speculation.

11· · · · · · THE WITNESS:· Should I answer?

12· · · · · · MR. BUCKNER:· You can answer.

13· · · · · · THE WITNESS:· Yes, I wasn't going to leave --

14· ·Mark was new even though Pete Knight knew everything,

15· ·and so did John Morejon, because they were in the

16· ·business for a while.· They knew everything.· So I

17· ·checked with them, we talked about it and I went down to

18· ·City Hall and got everything they need -- I needed.  I

19· ·wasn't --

20· ·BY MR. REISS:

21· · · · Q.· And --

22· · · · A.· -- going to -- I wasn't going to leave these

23· ·two -- these new owners -- not -- yeah, well, they were

24· ·owners.· They were 24 percent owners.

25· · · · Q.· Okay.· And are you aware that the lawyer
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·1· ·sitting across from you, Mr. Buckner, on behalf of his

·2· ·client, Sunset Land Associates, LLC, claims that Beach

·3· ·Towing Services, LLC --L -- Beach -- strike that.

·4· · · · · · Are you aware that the attorney sitting across

·5· ·from you, Mr. Buckner, on behalf of his client, Sunset

·6· ·Land Associates, has filed papers in this case claiming

·7· ·that Beach Towing Services, Inc., is illegally

·8· ·conducting towing business at 1349 Dade Boulevard?

·9· · · · A.· Yeah, I guess so, because contrary to -- he

10· ·seems like a nice guy to me.· I know he is just doing a

11· ·job for somebody.· So --

12· · · · Q.· Okay.

13· · · · A.· -- if I needed legal help, I think I'd hire

14· ·him.

15· · · · · · MS. RIBERO-AYALA:· What about me?

16· · · · · · THE WITNESS:· You, I got.· But anyway -- but

17· ·anyway --

18· ·BY MR. REISS:

19· · · · Q.· As far as -- as far as you're concerned, when

20· ·you left Miami in 1983, Beach Towing Services, Inc., had

21· ·all the permission it needed from the City of Miami

22· ·Beach to conduct towing services at 1349 Dade Boulevard,

23· ·is that correct?

24· · · · A.· Correct.· I was one of the few --

25· · · · · · MR. BUCKNER:· I'm sorry.· I got to make my
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·1· ·objection.

·2· · · · · · Objection; leading, calls for a legal

·3· ·conclusion.

·4· · · · · · Go ahead.

·5· · · · · · THE WITNESS:· Yes.· The only other person that

·6· ·was towing was Tremont.

·7· ·BY MR. REISS:

·8· · · · Q.· Okay.· You mean towing for the City of Miami

·9· ·Beach?

10· · · · A.· Exactly, prior to --

11· · · · Q.· Anybody could tow, anybody could call AAA on

12· ·the beach and get towed from point A to point B, right?

13· ·They can tow on the beach, right?

14· · · · · · MR. BUCKNER:· Objection; leading.

15· · · · · · THE WITNESS:· Clarify yourself on that.  I

16· ·don't understand that.

17· ·BY MR. REISS:

18· · · · Q.· Well, you were talking about the only other

19· ·company that was towing on the beach that was on behalf

20· ·of the City of Miami Beach, right?· That's what you were

21· ·referring to?

22· · · · A.· Oh, yeah, Tremont --

23· · · · · · MR. BUCKNER:· Leading.

24· · · · · · THE WITNESS:· -- and Beach Towing.

25· ·///
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Page 146
·1· ·BY MR. REISS:

·2· · · · Q.· Other companies do towing on Miami Beach, just

·3· ·not for the City, correct?

·4· · · · · · MR. BUCKNER:· Leading.

·5· · · · · · THE WITNESS:· Not for the City, and I didn't

·6· ·see too many because we did Triple A too.· So there was

·7· ·no need for anybody to come on the beach to do it unless

·8· ·a person knew somebody was in the towing business and

·9· ·called them.

10· ·BY MR. REISS:

11· · · · Q.· Okay.· But the business being operated -- the

12· ·business being operated at 1349 Dade Boulevard when you

13· ·left was Beach Towing Services, Inc., correct?

14· · · · A.· I'm confused on that.· Beach Towing -- I'm

15· ·getting confused now on Beach Towing, Beach Garage and

16· ·whatever they are coming up with.· I don't know.

17· · · · Q.· All right.· So you don't -- you're not -- you

18· ·don't know one way or the other because --

19· · · · A.· I'm confused.

20· · · · Q.· -- it's been a lot of years?· Huh?

21· · · · A.· I'm confused.

22· · · · Q.· All right.· And were you confused when you were

23· ·answering Mr. Buckner's questions and referring to Beach

24· ·Garage as well?

25· · · · · · MR. BUCKNER:· Objection; leading.
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·1· · · · · · THE WITNESS:· Yeah.· I am still confused.

·2· ·Beach Garage I thought was the same as Beach Towing.

·3· ·BY MR. REISS:

·4· · · · Q.· Okay.· But you're not sure?

·5· · · · · · MR. BUCKNER:· Objection; leading.

·6· · · · · · THE WITNESS:· Well, if you asked me thirty

·7· ·years ago, I'd say yeah, sure, or I'm not sure, but

·8· ·right now --

·9· ·BY MR. REISS:

10· · · · Q.· Okay.

11· · · · A.· -- I'm telling you that I thought it was.

12· · · · Q.· All right.· Are you -- are you confused about

13· ·that?

14· · · · · · MR. BUCKNER:· Objection; leading, asked and

15· ·answered.

16· · · · · · THE WITNESS:· Am I confused about Beach Towing

17· ·and Beach Garage?

18· ·BY MR. REISS:

19· · · · Q.· Yes, sir.

20· · · · A.· Well, as far as I'm concerned, it's the same

21· ·thing.

22· · · · Q.· Okay.· Have you ever -- let me ask you this:

23· ·When you did business at 1150 Collins, you had a -- you

24· ·had -- what business did you have there?

25· · · · A.· It was a gas station and towing.

Page 148
·1· · · · Q.· Okay.· And you referred --

·2· · · · A.· And we did --

·3· · · · Q.· -- to that as City Hall, right?

·4· · · · A.· Excuse me, what was that?

·5· · · · Q.· That was called City Hall, right?

·6· · · · A.· City Hall Garage, right.

·7· · · · Q.· Right.· And now today when Mr. Buckner asked

·8· ·you about Alton and Collins and the 1349 property, you

·9· ·called them all Beach Garage, right?

10· · · · A.· They were all -- the City Hall garage was the

11· ·name of the garage that I bought, but it was still

12· ·Beach --

13· · · · Q.· Okay.

14· · · · A.· -- Towing was doing the towing and plenty of it

15· ·because at that time I was the only one that was doing

16· ·all the towing for Beach Police Department.

17· · · · Q.· Okay.· And then -- well, do you know what the

18· ·name of the entity is that had the permit in 1983 with

19· ·the City of Miami Beach to do towing at 1349 Dade

20· ·Boulevard?

21· · · · A.· I don't understand the question.· Excuse me, go

22· ·ahead.· Ask it again.

23· · · · Q.· Isn't it true that the entity that had the

24· ·permit from the City of Miami Beach in 1983 to do towing

25· ·for the City was called Beach Towing Services, Inc.?
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·1· · · · · · MR. BUCKNER:· Objection; leading.

·2· · · · · · THE WITNESS:· Okay.· Mark may have changed it

·3· ·or what.· I don't know.· I wasn't there.

·4· ·BY MR. REISS:

·5· · · · Q.· You don't know one way or the other?

·6· · · · A.· No, I don't, really.

·7· · · · Q.· All right.· So and then let me ask you this:

·8· ·Beach Towing Services, Inc., never applied for a

·9· ·conditional use to install gas pumps at 1349 Dade

10· ·Boulevard, did it?

11· · · · · · MR. BUCKNER:· Objection; leading --

12· · · · · · THE WITNESS:· I --

13· · · · · · MR. BUCKNER:· -- calls for speculation.

14· · · · · · THE WITNESS:· I don't remember pumps.· I swear,

15· ·I don't remember the pumps on the 1349.· I know on -- on

16· ·Collins Avenue at City Hall Garage and also at -- let's

17· ·see, on Alton Road Gulf station.· I also had -- I also

18· ·had property on 5th Street that I put cars in.· It was a

19· ·big Mancraft -- they used to do big displays for

20· ·conventions, and they had this big property they got rid

21· ·of.· I rented it for a long time.· So we put a lot of

22· ·cars down there too.

23· ·BY MR. REISS:

24· · · · Q.· Okay.· As far as you can recall, Beach Towing

25· ·Services, Inc., never applied to the City to install gas
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Page 150
·1· ·pumps at 1349 Dade Boulevard, correct?

·2· · · · · · MR. BUCKNER:· Objection; leading.

·3· · · · · · THE WITNESS:· I swear, I don't remember.  I

·4· ·don't remember selling gas there.· Okay?· I was tired of

·5· ·gas because of the long lines when they had the shortage

·6· ·and when they had -- whatever they had.

·7· · · · · · I mean, I remember --

·8· ·BY MR. REISS:

·9· · · · Q.· Okay.

10· · · · A.· -- one story that I tell everybody, and that is

11· ·a doctor came up to me one day, I knew him well, and he

12· ·said Vince, I can't get on that line.· Can you give me

13· ·some gas?· I said look, I tell you, come back at

14· ·so-and-so, so-and-so.· When I close up, I will give you

15· ·all you want.· If I let you in there, they'll hang me.

16· ·Okay?· I don't want to get killed.· I'm too young.

17· · · · · · So I know that -- I know that I was -- it was

18· ·tough to get gas in those years.

19· · · · Q.· Understood.· When Mark Festa came down to

20· ·Miami, you said it was, like, 1980, right?

21· · · · A.· Yeah, about 1980, right.· He was working for my

22· ·brother who had an auto parts place in Astoria, New

23· ·York, and he couldn't take the winters anymore.· So he

24· ·came down, and he asked for a job, and I put him to

25· ·work.

Page 151
·1· · · · Q.· All right.· And you gave him a job at 1349 Dade

·2· ·Boulevard at Beach Towing Services, Inc., correct?

·3· · · · · · MR. BUCKNER:· Object to form, leading.

·4· · · · · · THE WITNESS:· It could have been -- it could

·5· ·have been, I am not sure, but it could have been City

·6· ·Hall Garage too when he first came down.· I'm not sure.

·7· ·I'm guessing.

·8· ·BY MR. REISS:

·9· · · · Q.· Okay.

10· · · · A.· I'm guessing.

11· · · · Q.· But as we sit here today, you don't recall

12· ·Beach Towing Services, Inc., ever applying to the City

13· ·of Miami Beach to install gas pumps at 1349 Dade

14· ·Boulevard, correct?

15· · · · · · MR. BUCKNER:· Objection; leading, asked and

16· ·answered.

17· · · · · · THE WITNESS:· I -- I mentioned -- I mentioned

18· ·that in the deposition that I don't remember.· I don't

19· ·remember selling gas at that place --

20· ·BY MR. REISS:

21· · · · Q.· Okay.

22· · · · A.· -- okay?· I just don't remember.

23· · · · Q.· I understand you don't -- I understand you

24· ·don't recall selling gas there.· My question is a little

25· ·different, and I think we're on the same page, but let
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·1· ·me just make sure.

·2· · · · · · You also don't recall ever applying on behalf

·3· ·of Beach Towing Services, Inc., for a conditional use to

·4· ·install gas pumps at 1349 Dade Boulevard, correct?

·5· · · · · · MR. BUCKNER:· Objection; leading, asked and

·6· ·answered.

·7· · · · · · THE WITNESS:· I don't.· I don't remember.  I

·8· ·really don't.

·9· ·BY MR. REISS:

10· · · · Q.· Okay.· So as far as you know, Beach Towing

11· ·Services, Inc., never applied for a conditional use to

12· ·install --

13· · · · A.· I'm not saying that.

14· · · · Q.· -- gas pumps -- to install gas pumps at 1349

15· ·Dade Boulevard, correct?

16· · · · A.· I am not saying that.· I am not saying that.

17· · · · · · I am saying that I don't remember.· I am trying

18· ·as hard as I can to remember, but hey, I am 90 years old.

19· ·I'm glad I am here.

20· · · · · · MR. BUCKNER:· And we are too.

21· ·BY MR. REISS:

22· · · · Q.· Okay.· You don't remember one way or the other?

23· · · · A.· I don't remember pumps, pumping gas there --

24· · · · Q.· Okay.· You do remember that --

25· · · · A.· -- because --

Page 153
·1· · · · Q.· You remember the name Alton -- do you remember

·2· ·the name Alton Gulf Service, Inc.?

·3· · · · A.· Say that again.· I'm sorry, I didn't hear that.

·4· ·Alton --

·5· · · · Q.· Alton -- Alton Gulf Service, Inc., do you

·6· ·remember that name?

·7· · · · A.· Yeah, sure, that was on Alton Road.

·8· · · · Q.· All right.· And that was -- and that was formed

·9· ·around 1973 by you, that company, right?

10· · · · A.· Right.· But that's not -- no, no, no.· I was

11· ·just -- I was just leasing.· I didn't own it.· I was

12· ·leasing it.

13· · · · Q.· Right.· But you formed -- you formed a

14· ·corporation, Alton Gulf Service, Inc., on February 19,

15· ·1973, isn't that correct?

16· · · · · · MR. BUCKNER:· Objection; leading.

17· · · · · · THE WITNESS:· I guess so.· Somebody told me to

18· ·do it, and I did it.

19· ·BY MR. REISS:

20· · · · Q.· Okay.· And it was several years later in 1977

21· ·that you served -- that you formed a separate entity

22· ·called Beach Towing, Services, Inc., correct?

23· · · · · · MR. BUCKNER:· Objection; leading.

24· · · · · · THE WITNESS:· What year?

25· ·///
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Page 154
·1· ·BY MR. REISS:

·2· · · · Q.· 1977.

·3· · · · A.· Okay.

·4· · · · Q.· Is that correct?

·5· · · · A.· I guess so.· If you got it -- if you got it

·6· ·written down, it's -- I guess so.· I don't remember.

·7· · · · Q.· Is that consistent with your recollection that

·8· ·you formed Alton Gulf Service, Inc., in about 1973?

·9· · · · A.· Yes, I remember that.· It was a Gulf station,

10· ·Alton Road, that's right, and we did AAA towing and

11· ·towing from Miami Beach.· I remember that.· And we did

12· ·not buy it.· We did not buy it.

13· · · · Q.· All right.· And about three years later, you

14· ·formed a separate company called Beach Towing Services,

15· ·Inc., in 1977, correct?

16· · · · · · MR. BUCKNER:· Objection; leading, asked and

17· ·answered.

18· · · · · · THE WITNESS:· Okay.· All right.· If you say so,

19· ·if that's true -- I don't remember.· I'm sure I did.· If

20· ·it's on paper, I did it, I guess.

21· ·BY MR. REISS:

22· · · · Q.· Okay.· Is it consistent with your recollection

23· ·that you formed Beach Towing Services, Inc., about three

24· ·years after Alton Gulf Services, Inc.?

25· · · · · · MR. BUCKNER:· Objection; leading.
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·1· · · · · · THE WITNESS:· Say it again.

·2· ·BY MR. REISS:

·3· · · · Q.· Is it consistent with your recollection that

·4· ·you formed Beach Towing Services, Inc., about three

·5· ·years after Alton Gulf Services, Inc.?

·6· · · · · · MR. BUCKNER:· Objection.

·7· · · · · · THE WITNESS:· Okay.· What year was that?

·8· ·BY MR. REISS:

·9· · · · Q.· Alton Gulf Service, Inc., was 1973.

10· · · · A.· Yeah, but when -- when did I sign the new thing

11· ·you're saying?

12· · · · · · MR. BUCKNER:· I'm going to object.· Just

13· ·because he says it --

14· ·BY MR. REISS:

15· · · · Q.· Is it consistent with your recollection that

16· ·you formed Beach Towing Services, Inc., in 1977?

17· · · · A.· I don't know.· I don't remember that.

18· · · · Q.· Was it a few years after Alton Gulf?

19· · · · A.· I don't remember.· I mean -- I guess.

20· · · · Q.· Okay.· You did form -- you do remember forming

21· ·Beach Towing Services, Inc., right?

22· · · · A.· Say that again.

23· · · · Q.· You do remember forming Beach Towing Services,

24· ·Inc., correct?

25· · · · A.· Yeah, I'm sure I did --

Page 156
·1· · · · · · MR. BUCKNER:· Objection; leading.

·2· · · · · · THE WITNESS:· -- I'm sure a lawyer did.  I

·3· ·didn't do it, but I'm sure I had a lawyer do it.

·4· ·BY MR. REISS:

·5· · · · Q.· And that was a separate company from Alton Gulf

·6· ·Service, right?

·7· · · · · · MR. BUCKNER:· Objection; leading.

·8· · · · · · THE WITNESS:· No.· Do we have to -- it was

·9· ·all -- it was all one company.· I owned everything

10· ·there.· I owned that --

11· ·BY MR. REISS:

12· · · · Q.· All right.

13· · · · A.· I didn't own --

14· · · · Q.· So in your mind --

15· · · · A.· -- Alton Road.· I owned City Hall Garage and

16· ·Beach Garage.

17· · · · Q.· All right.· So in your mind, even though they

18· ·were all separate companies, since you owned them all,

19· ·they were all one company, is that correct?

20· · · · · · MR. BUCKNER:· Objection; leading.

21· · · · · · THE WITNESS:· Definitely, definitely, one

22· ·company.

23· · · · · · MR. BUCKNER:· Objection; leading.

24· ·BY MR. REISS:

25· · · · Q.· All right.· Even though they were formed as

Page 157
·1· ·separate corporations, since you owned them all, you

·2· ·considered them the same, all one company?

·3· · · · · · MR. BUCKNER:· Objection; leading.

·4· · · · · · THE WITNESS:· If the attorney said to do it

·5· ·this way, I did it.· What did I know about it?

·6· ·BY MR. REISS:

·7· · · · Q.· Okay.

·8· · · · A.· Okay?

·9· · · · Q.· All right.· So you don't know the difference

10· ·between a separate company and various companies that

11· ·you own, is that correct?

12· · · · · · MR. BUCKNER:· Objection; leading, misstates

13· ·testimony.

14· · · · · · THE WITNESS:· No, I don't.

15· ·BY MR. REISS:

16· · · · Q.· If you own them, they are all the same company

17· ·in your mind, correct?

18· · · · · · MR. BUCKNER:· Objection; leading.

19· · · · · · THE WITNESS:· Yes.

20· ·BY MR. REISS:

21· · · · Q.· All right.· So you don't really know the

22· ·difference between Beach Garage and Beach Towing

23· ·Services, Inc., do you?

24· · · · A.· No --

25· · · · · · MR. BUCKNER:· Objection; leading.
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Page 158
·1· · · · · · THE WITNESS:· -- I don't.· I thought it was all

·2· ·one all these years.

·3· ·BY MR. REISS:

·4· · · · Q.· All right.· Okay.· But they could be separate,

·5· ·distinct companies, correct?

·6· · · · · · MR. BUCKNER:· Objection; leading.

·7· · · · · · THE WITNESS:· Well, no, because I own both.

·8· ·BY MR. REISS:

·9· · · · Q.· Okay.· Do you know when you formed any company

10· ·called Beach Garage?

11· · · · A.· It's all the same, Beach Garage, Beach Towing,

12· ·Beach -- it's all the same.· Okay?· I don't know --

13· · · · Q.· Do you know if there ever --

14· · · · A.· -- I don't know if Mark changed it while I was

15· ·gone.· Don't forget now, I was gone 40 years -- more,

16· ·30 -- since 1985 -- '83.

17· · · · Q.· Do you -- so in your mind, Beach Garage is the

18· ·same as Alton Gulf Service, Inc., is that correct?

19· · · · A.· Forget -- forget about Alton Gulf, Inc.· Alton

20· ·Gulf was released, and I didn't -- I didn't -- it was

21· ·owned by Gulf station.· I got out of that place, went to

22· ·City Hall Garage and then Beach Garage.

23· · · · Q.· Okay.· And City Hall is the same as Beach

24· ·Garage?

25· · · · A.· Same.· It's all one.· Now, I don't know what

Page 159
·1· ·the attorneys did.· They may have done it to protect

·2· ·something.· I don't know.

·3· · · · · · All I know is that Beach Garage, Beach Towing

·4· ·was Vincent J. Festa, the owner, until I took in in 19 --

·5· ·I forget the year -- no.· It had to be -- I think it was

·6· ·1983, that's when I came.· I took in three partners.

·7· · · · Q.· Okay.· So you don't know if there is a legal

·8· ·difference between Beach Garage and Beach Towing

·9· ·Service, Inc., correct?

10· · · · A.· I don't know --

11· · · · · · MR. BUCKNER:· Objection; leading.

12· · · · · · THE WITNESS:· -- I don't know.· I don't know.

13· ·I don't know.

14· ·BY MR. REISS:

15· · · · Q.· Was there actually ever a company called Beach

16· ·Garage formed?

17· · · · A.· I don't know that.· I thought I -- we were on

18· ·the beach and I had a garage -- and there was a garage.

19· ·So we called it Beach Garage.

20· · · · Q.· Okay.· And for you, Beach Garage --

21· · · · A.· Let me -- can I ask you a question?· What year

22· ·was --

23· · · · Q.· Sure.

24· · · · A.· What year was Beach Garage formed?

25· · · · Q.· Well, I don't know.· I found in the public

Page 160
·1· ·records -- the only one I found was a Beach Garage that

·2· ·was formed in, like, 1952.· So I don't know what -- what

·3· ·you're referring to.· That's what I am trying to figure

·4· ·out.

·5· · · · A.· 1952?· I wasn't even in Miami until '55.

·6· · · · Q.· Right.· So my question is do you know if there

·7· ·was ever a legal entity formed called Beach Garage?

·8· · · · A.· I don't know.· No, I don't know.· I don't know.

·9· · · · Q.· So when you -- when you used the words "Beach

10· ·Garage," you were really referring to Vincent Festa,

11· ·correct?

12· · · · · · MR. BUCKNER:· Objection; leading.

13· · · · · · THE WITNESS:· Yeah, I am Vincent Festa, yes.

14· ·BY MR. REISS:

15· · · · Q.· No.· But my question is when you use the term

16· ·"Beach Garage," you're referring to Vincent J. Festa,

17· ·correct?

18· · · · A.· Well, yeah, at the time I owned it.· I owned it

19· ·with Steve Venezia who passed away.· Okay?· We both

20· ·owned it, we both owned all the places, and I wanted to

21· ·retire, and I gave him notice.· I wanted to retire to go

22· ·to California, and he says well, I am going to retire

23· ·first.· So I had to buy him out.· So I bought him out on

24· ·all the stuff.

25· · · · · · So as for the -- what's the word, the correct
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·1· ·wording of companies from one to another, it wasn't a

·2· ·shelter or anything like that.· It was -- I thought it

·3· ·was Beach Garage, Beach Towing was the same thing.

·4· · · · Q.· You thought it was Vincent J. Festa?

·5· · · · · · MR. BUCKNER:· Objection; leading --

·6· · · · · · THE WITNESS:· Yeah, but I never --

·7· · · · · · MR. BUCKNER:· -- mischaracterizing the

·8· ·testimony, form.

·9· · · · · · THE WITNESS:· -- I never, never, I never said

10· ·to anybody that it's the Vincent Festa company.· It was

11· ·either Beach or Beach Towing.

12· ·BY MR. REISS:

13· · · · Q.· Right, but you always considered them the same

14· ·as Vincent Festa because you owned them, right?

15· · · · A.· Exactly.· I wish you had asked me 30 years ago.

16· ·I'd give you better answers.

17· · · · Q.· Your memory was better 30 years ago about

18· ·events that happened in 1983, correct?

19· · · · A.· Right.

20· · · · Q.· Is that correct, sir?

21· · · · A.· What's that?· What's the question?

22· · · · Q.· Your memory about events that happened 30 years

23· ·ago were -- was better 30 years ago, right?

24· · · · · · MR. BUCKNER:· Objection; leading.

25· · · · · · THE WITNESS:· That's a definite.· I think --
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Page 162
·1· ·yeah.· It was better yesterday too.

·2· ·BY MR. REISS:

·3· · · · Q.· I hear you.

·4· · · · · · Now, at the -- at the -- at 1150 Collins Avenue

·5· ·were there cars parked there --

·6· · · · A.· Excuse me?

·7· · · · Q.· -- when you operated that business?

·8· · · · A.· Excuse me?

·9· · · · Q.· When you operated the business -- I am sorry.

10· ·When you operated the business --

11· · · · A.· You are coming in broken.

12· · · · Q.· I'm sorry.· Let me try again.

13· · · · · · When you operated the business at 1150 Collins

14· ·Avenue, were there cars stored there?

15· · · · A.· Yes, all over.· I was all over.

16· · · · Q.· I am sorry?

17· · · · A.· I was all over the place.· I was the only one

18· ·that was towing.· That's before -- before Tremont came

19· ·in.

20· · · · Q.· Right.· And when you operated the business at

21· ·1150 Collins Avenue, was there cars parked there?

22· · · · A.· Cars?· Yeah, inside --

23· · · · Q.· Yeah.

24· · · · A.· -- on my property and everything, yes.

25· · · · Q.· Okay.· And when you operated the -- when you
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·1· ·leased at the Alton Gulf, did cars get parked there?

·2· · · · A.· Well, that's before -- that's before we went

·3· ·heavy into -- into towing because it wasn't --

·4· · · · Q.· But there was cars parked -- there was cars

·5· ·parked there as part of the business, right?

·6· · · · · · MR. BUCKNER:· Objection; leading.

·7· · · · · · THE WITNESS:· Yeah.· We towed -- we towed from

·8· ·everywhere and parked them on there.· Even Gulf -- Gulf

·9· ·used to say to us you can't park those cars there.  I

10· ·said well, they're going to pick them up in 15 minutes.

11· ·Why are you getting nervous?· As long as people can get

12· ·to the pumps and get the Gulf gas or --

13· ·BY MR. REISS:

14· · · · Q.· So you parked cars -- you parked cars -- I am

15· ·sorry.

16· · · · A.· Excuse me?

17· · · · Q.· So you parked cars at the Alton station as

18· ·well, correct?

19· · · · A.· Every place --

20· · · · · · MR. BUCKNER:· Leading.

21· · · · · · THE WITNESS:· -- every place I could find a

22· ·spot.

23· · · · · · Now, don't forget, when there used to be a

24· ·convention at the convention center, the fire department

25· ·would call the police department, the police department

Page 164
·1· ·would call us, and we'd have to tow 30 cars, 40 cars

·2· ·away.· Okay?· And we had to put them somewhere.· So I put

·3· ·them where it was legal to put them.

·4· · · · · · Now, Gulf may not thought it was legal there,

·5· ·but, you know, it didn't happen every 24 hours.· I did it

·6· ·when I could.

·7· ·BY MR. REISS:

·8· · · · Q.· Okay.· And when you operated Beach Towing at

·9· ·1349 Dade Boulevard, there was cars parked there too,

10· ·right?

11· · · · A.· Definitely, and across the street I had leased

12· ·out a big lot across the street, and I also had on 8020

13· ·North Miami Avenue I had a big lot, actually, six lots

14· ·there on -- off 79th Street and Miami Avenue, and I

15· ·could park them there too, and they weren't -- the

16· ·police weren't worried about it.· They just wanted them

17· ·out of the convention center.

18· · · · Q.· All right.· Do you remember, you said that

19· ·Beach Towing Services, Inc., when you left in 1983 had

20· ·the city permit for the city tows?· Do you remember we

21· ·talked about that?

22· · · · · · MR. BUCKNER:· Objection; leading.

23· · · · · · THE WITNESS:· Yeah, we -- of course, we had the

24· ·towing.· I didn't leave -- I wouldn't leave without

25· ·getting the permits before --
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·1· ·BY MR. REISS:

·2· · · · Q.· How many years when you left in 1983 had Beach

·3· ·Towing Services, Inc., had the city permit for towing

·4· ·vehicles with respect to the property located at 1349

·5· ·Dade Boulevard?

·6· · · · · · MR. BUCKNER:· Objection; leading.

·7· · · · · · THE WITNESS:· I don't understand that question.

·8· ·Say it again.

·9· ·BY MR. REISS:

10· · · · Q.· For how many years before your departure in

11· ·1983 did Beach Towing Services, Inc., have the city

12· ·permit for towing on behalf of the City of Miami Beach?

13· · · · · · MR. BUCKNER:· Objection; leading.

14· · · · · · THE WITNESS:· Forever, since I bought the --

15· ·since I bought the property -- I got to think a minute

16· ·even though I mentioned it today -- was it '79 I bought

17· ·the property?· That's what I bought the property for.

18· ·I didn't buy it to sell gas.· I bought the property to

19· ·park cars there and the rental lot across the way.

20· ·BY MR. REISS:

21· · · · Q.· And do you remember when you first obtained the

22· ·permit from the City of Miami Beach for Beach Towing

23· ·Services, Inc., to conduct towing services on behalf of

24· ·the City of Miami Beach at 1349 Dade Boulevard?

25· · · · · · MR. BUCKNER:· Objection; leading.
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Page 166
·1· · · · · · THE WITNESS:· As soon -- as soon as I towed one

·2· ·car, I did it.

·3· ·BY MR. REISS:

·4· · · · Q.· Beach Towing --

·5· · · · A.· I wasn't going to do anything -- what was your

·6· ·question?

·7· · · · Q.· Beach Towing Services, Inc., had the permit,

·8· ·correct?

·9· · · · · · MR. BUCKNER:· Object to form.

10· · · · · · THE WITNESS:· Yes, we always had permits.

11· ·BY MR. REISS:

12· · · · Q.· And you believe that goes back to 1977,

13· ·correct?

14· · · · · · MR. BUCKNER:· Objection; mischaracterizes the

15· ·testimony.

16· · · · · · THE WITNESS:· I think it goes back to earlier

17· ·than that when I was at Gulf station.· We've always had

18· ·the permits.

19· · · · · · Listen, if I didn't have the permits, they

20· ·wouldn't let me tow.· Okay?· They called me.· I didn't

21· ·call them.

22· ·BY MR. REISS:

23· · · · Q.· Now, you were talking to -- today about a

24· ·contract with your nephew, Mark Festa.

25· · · · · · Do you remember those questions and answers
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·1· ·today, sir?

·2· · · · A.· What kind of a contract?

·3· · · · Q.· That's what I was about to ask you.· Do you

·4· ·recall those questions and answers about a contract with

·5· ·your nephew?

·6· · · · A.· No.· Refresh my memory.

·7· · · · Q.· All right.· The Vincent Festa Trust has a lease

·8· ·with Beach Towing Services, Inc., for the use of the

·9· ·property at 1349 Dade Boulevard, right?

10· · · · · · MR. BUCKNER:· Leading.

11· · · · · · THE WITNESS:· Vincent Festa Trust has a what?

12· ·No.· They own the property.

13· ·BY MR. REISS:

14· · · · Q.· Right, and they leased it to Dade -- and

15· ·Vincent Festa Trust leased the 1349 Dade property to

16· ·Beach Towing Services, Inc., correct?

17· · · · A.· Yeah, that was my company.

18· · · · · · MR. BUCKNER:· Objection; leading.

19· ·BY MR. REISS:

20· · · · Q.· Okay.· Which has been operating, based on your

21· ·last answer, towing cars for the City at 1349 Dade

22· ·Boulevard since at least 1977, right?

23· · · · · · MR. BUCKNER:· Objection; leading.

24· · · · · · THE WITNESS:· I don't remember the year, but --

25· ·you have to tell me.· If you can tell me when I -- I
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·1· ·don't even remember when I signed up with Alton Gulf,

·2· ·the Gulf station.· I don't remember that.· But I know it

·3· ·had to be -- it had to be in the '70s, I think.· I'm not

·4· ·sure.

·5· ·BY MR. REISS:

·6· · · · Q.· I think you said that when Beach Towing

·7· ·Services, Inc., repaired vehicles at 1349 Dade

·8· ·Boulevard, that was mostly its own trucks.· That's your

·9· ·recollection, correct?

10· · · · A.· Yeah.· We, you know, being the only ones that

11· ·would tow, we didn't have time for repairs.· I mean,

12· ·maybe we did it for a friend or something or -- or

13· ·somebody's mother, we would do something like that for

14· ·people that we know, but, otherwise, we just -- we had

15· ·so many trucks we had to just take care of bring in --

16· ·bringing the cars in, putting at 1349 and across the

17· ·street from 1349 Dade Boulevard, which we had a big lot

18· ·there.

19· · · · Q.· All right.· I'm almost done.· Let me take a

20· ·short break and go over my notes.· Give me five minutes.

21· ·Okay?· Everybody take a short five-minute break?

22· · · · · · THE WITNESS:· Sure.· Okay.

23· · · · · · MS. RIBERO-AYALA:· Okay.

24· · · · · · THE WITNESS:· Please, come back.

25· · · · · · THE VIDEOGRAPHER:· We are off the record at

Page 169
·1· ·1:37 p.m.

·2· · · · · · (Recess.)

·3· · · · · · THE VIDEOGRAPHER:· We are back on the record at

·4· ·1:43 p.m.

·5· · · · · · MR. REISS:· Thank you, Mr. Festa.· I have no

·6· ·other questions at this time.

·7· · · · · · MS. RIBERO-AYALA:· I have no questions.

·8· · · · · · MR. BUCKNER:· I have no questions.

·9· · · · · · THE VIDEOGRAPHER:· We are off the record.

10· · · · · · MS. RIBERO-AYALA:· You have a right to waive

11· ·reading your deposition or to read it.· What would you

12· ·like to do?· Would you like to read it?

13· · · · · · THE WITNESS:· Yes.· Okay.

14· · · · · · MS. RIBERO-AYALA:· He will read his deposition.

15· · · · · · (Deposition concluded at 1:45 p.m.)
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·1· · · · · · ·DECLARATION UNDER PENALTY OF PERJURY

·2

·3· · · · · · I, VINCENT J. FESTA, do hereby certify under

·4· ·penalty of perjury that I have read the foregoing

·5· ·transcript of my deposition taken on November 10, 2017;

·6· ·that I have made such corrections as appear noted herein

·7· ·in ink, initialed by me; that my testimony as contained

·8· ·herein, as corrected, is true and correct.

·9

10· · · · · · Dated this _____ day of ________________, 20____,

11· ·at _____________________________________, California.

12

13

14

15· · · · · · · · · · · · · · ____________________________

· · · · · · · · · · · · · · · VINCENT J. FESTA
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·1· · · · · · · · · · DEPOSITION ERRATA SHEET
·2
· · ·Page No._____ Line No. _____
·3
· · ·Change:_______________________________________________
·4
· · ·Reason for change: ___________________________________
·5
· · ·Page No._____ Line No. _____
·6
· · ·Change:_______________________________________________
·7
· · ·Reason for change: ___________________________________
·8
· · ·Page No._____ Line No. _____
·9
· · ·Change:_______________________________________________
10
· · ·Reason for change: ___________________________________
11
· · ·Page No._____ Line No. _____
12
· · ·Change:_______________________________________________
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· · ·Change:_______________________________________________
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25· ·_________________________________· · · ·________________
· · ·VINCENT J. FESTA· · · · · · · · · · · · DATED
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·1· ·STATE OF CALIFORNIA· · · )

· · · · · · · · · · · · · · · )

·2· ·COUNTY OF SAN DIEGO· · · )

·3

·4· · · · · · I, Barbra Zucker, a Certified Shorthand

·5· ·Reporter, do hereby certify:

·6· · · · · · That prior to being examined, the witness in

·7· ·the foregoing proceedings was by me duly sworn to

·8· ·testify to the truth, the whole truth, and nothing but

·9· ·the truth;

10· · · · · · That said proceedings were taken before me at

11· ·the time and place therein set forth and were taken down

12· ·by me in shorthand and thereafter transcribed into

13· ·typewriting under my direction and supervision;

14· · · · · · I further certify that I am neither counsel

15· ·for, nor related to, any party to said proceedings, not

16· ·in anywise interested in the outcome thereof.

17· · · · · · In witness whereof, I have hereunto subscribed

18· ·my name.

19· ·Dated:· November 22, 2017

20

21

22· ·_________________________________

23· ·Barbra Zucker

· · ·CSR No. 11289
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                      IN THE CIRCUIT COURT OF THE
                      11TH JUDICIAL CIRCUIT, IN AND
                      FOR MIAMI-DADE COUNTY, FLORIDA

                      CIVIL DIVISION

                      CASE NO.:  2016-004547 CA 01

SUNSET LAND ASSOCIATES, LLC,
          Plaintiff,
vs.

MARK FESTA, individually and
as trustee, MAUREEN FESTA,
VINCENT J. FESTA, individually
and as trustee, BARBARA A.
FESTA, individually and as
trustee, THE FESTA TRUST, and
BEACH TOWING SERVICES, INC.,
BEACH TOWING SERVICES OF MIAMI,
INC., CONSOLIDATED STORAGE
YARDS, INC., GOOFE PARTNERS,
INC., MIAMI AVENUE PROPERTIES,
INC., 1718 BAY ROAD CORPORATION,
FESTA TRANSPORT AND STORAGE,
INC., and CORONA STORAGE, LLC,
          Defendants.
and

THE LOFTS AT SOUTH BEACH
CONDOMINIUM ASSOCIATION, INC.,
          Intervenor-Defendant.
--------------------------------X

                        1700 Convention Center Drive
                        4th Floor
                        Miami Beach, Florida
                        Friday, August 24, 2018
                        Scheduled:  9:00 a.m.
                        Commenced:  9:11 a.m.

                     DEPOSITION

                         OF

                  THOMAS R. MOONEY
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1 APPEARANCES:

2
     On behalf of the Plaintiff:

3           BUCKNER + MILES
          3350 Mary Street

4           Miami, Florida  33133
          (305) 964-8003

5           By:  DAVID M. BUCKNER, ESQ.
          By:  BRETT E. VON BORKE, ESQ.

6

7      On behalf of the Plaintiff:
          HOLLAND & KNIGHT, LLP

8           701 Brickell Avenue
          Suite 3300

9           Miami, Florida  33131
          (305) 789-7642

10           By:  TRACY R. SLAVENS, ESQ.

11
     On behalf of the Defendants, Mark Festa,

12      Maureen Festa, Beach Towing Services, Inc.,
     Beach Towing Services of Miami, Inc.,

13      Consolidated Storage Yards, Inc., Goofe
     Partners, Inc., Miami Avenue Properties, Inc.,

14      1718 Bay Road Corporation, Festa Transport and
     Storage, Inc., and Corona Storage, LLC:

15           LEVINE & PARTNERS, P.A.
          3350 Mary Street

16           Miami, Florida  33133-5215
          (305) 372-1350

17           By:  ALLAN S. REISS, ESQ.

18
     On behalf of Touch of Class Paint & Body Shop,

19      Inc. and Rudolf Budja Gallery, LLC:
          BRODSKY, FOTIU-WOJTOWICZ, PLLC

20           169 East Flagler Street
          Suite 1224

21           Miami, Florida  33131
          (305) 503-5054

22           By:  BENJAMIN H. BRODSKY, ESQ.

23

24

25
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1 APPEARANCES:

2
     On behalf of Thomas R. Mooney:

3           CITY OF MIAMI BEACH
          CITY ATTORNEY'S OFFICE

4           1700 Convention Center Drive
          4th Floor

5           Miami Beach, Florida  33133
          (305) 673-7000

6           By:  ALEKSANDR BOKSNER, ESQ.
          By:  NICK KALLERGIS, ESQ.

7

8 ALSO PRESENT:

9           Daniel Marinberg
          Bradley Colmer

10           W. Tucker Gibbs, Esq.
          Rafael E. Andrade, Esq.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                      I N D E X

2 WITNESS                                 PAGE

3 THOMAS R. MOONEY

4 Direct examination by Mr. Reiss            6
Cross-examination by Mr. Buckner         125

5 Redirect examination by Mr. Reiss        205

6

7
                  E-X-H-I-B-I-T-S

8

9 Defendant's Exhibit A                     25

10 Defendant's Exhibit B                     32

11 Defendant's Exhibit C                     37

12 Defendant's Exhibit D                     57

13 Defendant's Exhibit E                     61

14 Defendant's Exhibit F                     74

15 Defendant's Exhibit G                     78
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1 THEREUPON:

2                  THOMAS R. MOONEY,

3 having been duly sworn, was examined and testified

4 as follows:

5                  DIRECT EXAMINATION

6 BY MR. REISS:

7      Q    Good morning, Mr. Mooney.  My name is

8 Allan Reiss.  I represent Beach Towing Services,

9 Inc., Mark Festa, Maureen Festa, and others in a

10 lawsuit filed by Sunset Land Associates.

11           Could you please state your name?

12      A    Thomas Mooney.

13      Q    Is that your full legal name?

14      A    Thomas R. Mooney.

15      Q    Have you ever been known by any other

16 names?

17      A    Tom.

18      Q    I'm going to -- you're represented by very

19 fine counsel.  Briefly, have you ever been deposed

20 before?

21      A    Yes.

22      Q    Generally, I ask questions.  If you

23 understand the question and you have information

24 responsive to the question, you answer the question.

25      A    Okay.
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1      Q    You should answer out loud, yes, no, and

2 then if you need to explain, whatever.  But uh-huh,

3 uh-uh, nods of the head are really hard for the

4 court reporter to take down.

5           We have a room full of people.  From time

6 to time Mr. Boksner or Mr. Buckner may object to the

7 form of a question.  The court reporter can only

8 take down one person speaking at a time.  So if you

9 could let them get their objection out and then

10 answer the question, unless your lawyer tells you

11 not to.  It's unlikely.  I'm not going to ask about

12 any privileged communications.

13           But those are generally the rules.  If you

14 want to -- do you understand the rules so far?

15      A    Yes.

16      Q    If you want to take a break at any time,

17 just let me know.  We'll take a break.  I just ask

18 that you wait until after you answer any pending

19 question and not talk about the case during any

20 break.  Okay?

21      A    Okay.

22      Q    Mr. Mooney, where are you currently

23 employed?

24      A    The City of Miami Beach.

25      Q    And what is your job position?
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1      A    Planning director.

2      Q    Is that the full name of the title?

3      A    Yes.

4      Q    And how long have you been the City of

5 Miami Beach planning director?

6      A    Since January of 2014.

7      Q    Okay.  Have your job duties changed

8 between January of 2014 and today?

9      A    No.

10      Q    And could you describe for me your job

11 duties?

12      A    I oversee the Planning Department, which

13 is charged with enforcing the city's Land

14 Development Regulations of the city code, as well as

15 four major land use boards, the Design Review Board,

16 the Historic Preservation Board, the Planning Board,

17 and the Board of Adjustment.  We also provide

18 professional support to the City Commission and to

19 the Land Use and Development Committee.

20      Q    When you said city code, enforcing the

21 city code, what did you mean by "city code"?

22      A    The Land Development Regulations of the

23 city code.  And the Land Development Regulations of

24 the city code are all of the -- it's basically the

25 zoning code.
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1      Q    Do you know off the top of your head what

2 chapters of the city code that encompasses?

3      A    It's Chapters 114 through 142.

4      Q    And as a planning director, to whom do you

5 report?

6      A    I report directly to the city manager.

7      Q    And who is that?

8      A    Jimmy Morales.

9      Q    And has Mr. Morales been the city manager

10 since January of 2014?

11      A    Yes.

12      Q    Were you employed by the City of Miami

13 Beach prior to January of 2014?

14      A    Yes.

15      Q    And what position did you hold?

16      A    I was design and preservation manager.

17      Q    From when to when?

18      A    I was design and preservation manager from

19 roughly 2001 to 2014.

20      Q    And did your job duties change as a design

21 and preservation manager between 2001 and 2014?

22      A    Yes.  I was staffed -- I was the primary

23 staff person to the city's Design Review Board and

24 Historic Preservation Board from 2001 until

25 approximately the middle of 2012.  And then between
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1 2012 and when I was appointed director, I oversaw

2 the Planning Board and the Board of Adjustment.

3      Q    From 2012 to 2014 when you oversaw the

4 Planning Board and the Board of Adjustment, what

5 were your job duties?

6      A    I was the chief staff person to the

7 Planning Board and to the Board of Adjustment.  I

8 reviewed drafts, the staff reports prepared by the

9 senior planners.  I met with applicants.  I assisted

10 the planning director at the time with zoning

11 interpretations and drafting, zoning appeals.

12      Q    From 2004 to 2012, I think you told me --

13 I'm sorry -- 2001 to 2012 you were the design and

14 preservation manager.  You were the primary staff

15 person.  And, I'm sorry, I didn't get the rest of

16 your answer.

17      A    To the Historic Preservation Board and the

18 Design Review Board.

19      Q    And what were your duties during that

20 period?

21      A    It was to also review staff reports

22 prepared by the senior planners, to attend the

23 meetings of the Design Review Board and the Historic

24 Preservation Board, and to meet with members of the

25 public and property owners regarding historic
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1 preservation and design review related issues.

2      Q    Prior to 2001 where were you employed?

3      A    The City of Miami Beach.

4      Q    And doing what?

5      A    I was a principal planner from 1998 to

6 2001.

7      Q    I'm sorry.  Primary planner you said?

8      A    Principal planner.

9      Q    And what were your job duties from 1998 to

10 2001?

11      A    I was also staffing the city's Design

12 Review Board and Historic Preservation Board.  And

13 my role was more hands-on in terms of actually

14 drafting reports and doing more of the legwork.  It

15 was a little less supervisory.

16      Q    From 1998 to 2001, what did the Design

17 Review Board at the City of Miami Beach do?

18      A    The Design Review Board reviewed all

19 requests and applications outside of local historic

20 districts that involved new construction, additions

21 to existing buildings, and larger right-of-way

22 projects.

23      Q    What's a larger right-of-way project?

24      A    A large bridge.  If they're redoing the

25 right-of-way to create medians and street trees.
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1      Q    Did the Design Review Board have any

2 different function from 2001 to 2012 when you were

3 primary staff person?

4      A    No.

5      Q    From 1998 to 2014 when you were on the

6 Design Review Board, did the Design Review Board

7 consider with respect to new construction what

8 impact it would have on traffic on Miami Beach?

9           MR. BUCKNER:  Object to form.

10      A    At that time the Design Review Board was

11 not reviewing traffic studies.

12      Q    It wasn't something that would be

13 considered when it looked at a design for a new

14 project?

15      A    They would look at circulation elements,

16 but they weren't looking at traffic studies per se.

17      Q    Okay.  What are circulation elements as

18 you just used the term?

19      A    Access to a site where driveway cuts might

20 be located, where pedestrian entrance points and

21 other access points would be located.

22      Q    Okay.  And why were the circulation

23 elements an issue for the Design Review Board to

24 consider from 1998 to 2014?

25      A    It had to do -- a lot to do with the
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1 placement of curb cuts and driveway cuts in relation

2 to the surrounding area.  It had to do with the

3 impact of circulation and entrance points on the

4 overall architecture of the building.

5      Q    Why was circulation an issue?

6      A    Because the circulation points and access

7 to the building were important components of getting

8 into the building, both in and out of the building,

9 as well as on the architecture of the building.

10      Q    Did those access points you discussed have

11 an impact on the traffic flow around the building?

12      A    It would depend upon the application.  It

13 would depend upon whether or not the project was

14 just at drop-off or whether or not it had a large

15 number of parking spaces.  It would depend upon the

16 size of the project.  It was very project specific.

17      Q    Was the reason why it was considered is

18 because it could have an impact on the circulation

19 at or about the new project?

20      A    Yes.

21      Q    And the impact on the circulation, does

22 that continue to be an issue throughout the City of

23 Miami Beach today for the Design Review Board?

24      A    Yes.

25      Q    And does traffic circulation -- has the
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1 consideration of traffic circulation for

2 developments continue to be an issue through today

3 for new projects?

4      A    Yes.

5      Q    And is that because it affects the

6 citizens of Miami Beach having access to the streets

7 and being able to get around?

8      A    It affects area residents.  It affects

9 more globally the larger area of the city.  It

10 affects both people that would be using the

11 development.  It would affect the immediate area,

12 neighbors.  And it could potentially affect a more

13 global area.

14      Q    Okay.  And are all of those considerations

15 with respect to traffic circulation that you just

16 articulated also true for the specific area of

17 Sunset Harbour?

18      A    Yes.

19      Q    So traffic circulation is an issue for new

20 developments in Sunset Harbour; is that correct?

21      A    Yes.

22      Q    And because of the impacts on the public

23 that you've just described, correct?

24      A    Correct.

25      Q    And has a consideration for developments
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1 in Sunset Harbour changed as far as the City of

2 Miami Beach is concerned between 2003 and the

3 present?

4           MR. BUCKNER:  Object to form.

5      A    I'm not sure I understand completely the

6 question.

7      Q    Well, you told me that traffic circulation

8 is an issue for new developments in the City of

9 Miami Beach and specifically Sunset Harbour,

10 correct?

11      A    Yes.

12      Q    And that consideration as an issue has

13 existed continuously from 2003 to the present,

14 correct?

15      A    Correct.

16      Q    And the consideration from 2003 to the

17 present has existed not only for the City of Miami

18 Beach, but also specific to the Sunset Harbour

19 neighborhood?

20      A    Correct.

21      Q    So despite any change in uses of the

22 property in Sunset Harbour for new projects from

23 2003 to the present, traffic circulation continues

24 to be an issue for the City of Miami Beach?

25      A    Yes.
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1      Q    Do you foresee as the -- as the planning

2 director -- and I don't want to be presumptuous, but

3 planning to me connotes you're looking into future.

4 Am I wrong about that?  That's what planning is

5 about?

6      A    That's correct.

7      Q    Okay.  I was being presumptuous?

8      A    No.

9      Q    I was correct?  My statement was correct?

10      A    Your statement was correct.

11      Q    You agree with me.  All right.  Humor

12 comes out bad in depos.  I'm sorry.

13      A    That's all right.

14      Q    I can't help myself.

15           So as the planning director, do you

16 foresee that at some point traffic circulation at

17 Sunset Harbour is no longer going to be something

18 that the City of Miami Beach is concerned with?

19      A    That's difficult to speculate.

20      Q    Okay.  Do you foresee a period of time in

21 the future when you can say in X amount of time we

22 don't think it will be an issue anymore?

23           MR. BUCKNER:  Object to form.

24      Speculation.

25      A    I couldn't speculate to that, either.
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1      Q    Into the foreseeable future, do you

2 believe that traffic circulation will continue to be

3 an issue throughout the City of Miami Beach?

4      A    For "foreseeable" do you mean --

5      Q    Whatever period of time --

6      A    -- couple of years?

7      Q    -- you're comfortable saying you think it

8 will continue to be an issue.

9           MR. BUCKNER:  Object to form.

10      Speculation.

11      A    Certainly within the next couple of years

12 it will continue to be an issue.

13      Q    And is that also true for the Sunset

14 Harbour neighborhood?

15      A    Yes.

16      Q    I think we went back -- you were -- we

17 went back to 2001.  You were working - I Googled

18 you - for the City of Miami Beach since 1993, right?

19      A    Correct.

20      Q    So what were you doing for the City of

21 Miami Beach prior to 2001?

22      A    Between 1993 and 1998 I was a senior

23 planner.  And I also staffed the city's Design

24 Review and Historic Preservation Boards.  And the

25 role was similar to my role as a principal planner
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1 between 1998 and 2001.

2      Q    You anticipated my next question.  Thank

3 you.  All right.  So where were you before 1993?  I

4 mean work-wise, not specifically your location.

5      A    I was working for the City of North Miami

6 Beach between July of 1989 and April of 1993 when I

7 started with the City of Miami Beach.

8      Q    And what did you do for the City of North

9 Miami?

10      A    At the City of North Miami Beach I started

11 out as an unpaid management intern and then became a

12 paid management intern and then eventually an

13 assistant planner.

14      Q    Okay.  And where did you work before 1998?

15      A    Before -- or before 1989?

16      Q    I'm sorry.  I wrote it down.  I have

17 dyslexia.  Before 1989.

18      A    Before 1989 I was a full-time student.

19      Q    Can you give me the benefit of your post

20 high school education, please?

21      A    Sure.  I have an undergraduate degree in

22 political science from Florida International

23 University.  And that was obtained in 1989.  And I

24 have a Master's degree in public administration,

25 also from FIU, that I got in 1991.
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1      Q    Okay.  I also noted an AICP next to your

2 name.  What is that?

3      A    AICP stands for the American Institute of

4 Certified Planners.  And I've been a member of AICP

5 since 1995.

6      Q    Okay.  Can you tell me what that is?

7      A    It's a certification issued by the

8 American Planning Association.  You have to take an

9 exam.  And if you pass the exam and you're

10 certified, there's continuing education credits that

11 you have to do every two years during two-year

12 reporting periods.  And it certifies you as a

13 professional planner.

14      Q    So if you have an AICP, you're an expert

15 in planning; is that correct?

16      A    I don't think I would say expert, but

17 perhaps proficient.

18      Q    Is there any other formal certification

19 and planning other than AICP that you're aware of?

20      A    There's a fellow of the American Institute

21 of Certified Planners.

22      Q    That's after --

23      A    Yes.

24      Q    -- certification?

25      A    Yes.
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1      Q    But it's also by the same organization,

2 AICP?

3      A    It's through the American Planning

4 Association, APA.

5      Q    And when you say you're proficient by

6 virtue of that certification, can you just -- I

7 don't mean to be redundant, but can you tell me what

8 you would be proficient in by virtue of having that

9 certification as you understand it?

10      A    Land use and development issues,

11 comprehensive planning, urban design.

12      Q    Are you aware of what this dispute is

13 about?

14      A    My understanding is that the dispute

15 involves a covenant that exists on the Sunset

16 property across the street from Beach Towing.

17      Q    Do you understand that the plaintiff in

18 this case is part of a group that wants to develop

19 some property across the street from Beach Towing at

20 1349 Dade Boulevard?

21      A    Yes.

22           MR. BUCKNER:  Objection.

23           MR. REISS:  What's the matter with it?

24           MR. BUCKNER:  The way you asked the

25      question sounded like we wanted to develop 1349
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1      Dade Boulevard.

2 BY MR. REISS:

3      Q    With that objection, did you understand I

4 was talking about across the street from 1349 Dade

5 Boulevard?

6      A    Yes.  My understanding of the question was

7 you were referring to the property across the street

8 from 1349 Dade boulevard.

9      Q    Thank you.  I won't go into minutia, but

10 in order to develop a project, it's my understanding

11 that there's a series of applications that meet --

12 let's talk about developing the property; that's the

13 property across the street from 1349 Dade Boulevard.

14 That's what I'm talking about unless I say

15 otherwise.  Are we together?

16      A    Okay.

17      Q    It's my understanding there's a series of

18 applications and processes that the developer of

19 that property will have to go through to develop the

20 property.

21      A    That's correct.

22      Q    Okay.  Now, there's a covenant running

23 with the land, it's our position, on the property.

24 Does the city care about the covenant in passing

25 upon any of those processes to develop the property?
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1      A    My understanding is that the city does not

2 enforce private covenants.

3      Q    So the developer would be free to make

4 whatever application they wanted and the covenant

5 wouldn't be something the city would consider in

6 those processes, correct?

7      A    Not to the best of my knowledge.

8      Q    To the best of my knowledge I'm wrong or

9 to the best of my knowledge my statement's true?

10      A    To the best of my knowledge, the developer

11 could make their application.

12      Q    Without a concern that the covenant would

13 somehow impact the city's view of their project?

14      A    Correct.

15      Q    When I said "the city," I meant to include

16 the Design Review Board, the Planning Board.  Did

17 you understand when I said "the city" that I meant

18 the city's boards, including those?

19      A    Yes.

20      Q    And including any other boards the

21 developer would have to get the approval of for the

22 project?

23      A    Correct.

24      Q    What did you do to prepare for your

25 deposition today, if anything?  And I don't want to
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1 know anything you talked to any city attorney about.

2 That's privileged.  Please don't go there.

3      A    Nothing in particular.  I read through

4 some documents and that was it.

5      Q    What documents did you read through?

6      A    I read through some documents that were

7 provided by Mr. Andrade.

8      Q    Were they helpful?

9      A    Yeah.  Yes.  Sorry.

10      Q    Now, I'm going to talk about Beach Towing

11 Services, Inc.  And I may refer to them as just

12 Beach Towing unless otherwise noted.  Are you okay

13 with that?

14      A    Yes.

15      Q    Okay.  Are you familiar with Beach Towing?

16      A    Yes.

17      Q    In what respect?

18      A    They're a towing company that is located

19 at 1349 Dade Boulevard.

20      Q    And do you know how long Beach Towing has

21 been providing towing services at 1349 Dade

22 Boulevard?

23      A    I don't know the exact day that they

24 started their operations at that site.

25      Q    Do you have any reason to believe that it



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 24

1 is not accurate to say that Beach Towing has been

2 providing towing services at 1349 Dade Boulevard

3 since at least 1979?

4           MR. BUCKNER:  Object to form.

5      A    I couldn't confirm whether or not they've

6 been providing towing services since 1979 or not.

7      Q    Right.  And I'm sorry.  Again, I don't

8 mean to be into minutia, but the question is a

9 little different.  The question is, do you have

10 knowledge of any facts to indicate that it is not

11 accurate to say that Beach Towing has been rendering

12 towing services at 1349 Dade Boulevard since at

13 least 1979?

14           MR. BOKSNER:  Objection to form.

15           MR. BUCKNER:  Join.

16      A    I don't have any knowledge that they have

17 not been providing towing services since 1979.

18      Q    To your knowledge, does Beach Towing

19 Services currently have any other place of business

20 on Miami Beach other than 1349 Dade Boulevard?

21      A    I'm not aware of any other place of

22 business.

23      Q    Are you aware of any storage facilities

24 that Beach Towing has on Miami Beach other than 1349

25 Dade Boulevard?
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1      A    No.

2      Q    Are you aware that the City of Miami Beach

3 Code requires any company providing towing services

4 under a police and parking permit to have storage

5 facilities within the boundaries of the City of

6 Miami Beach?

7      A    I'm aware that there's a section of the

8 code pertaining to that.  I don't know the specifics

9 of that section of the code offhand.

10           (Defendant's Exhibit A was marked for

11 Identification.)

12 BY MR. REISS:

13      Q    I show you Exhibit A.

14           MR. REISS:  Mr. Boksner.  Mr. Buckner, I'm

15      going to slide you one.  Okay?

16           MR. BUCKNER:  That's fine.

17           MR. REISS:  I have one more if anybody --

18      I didn't expect such a big crowd, so I don't

19      have copies for everybody.  I apologize.

20 BY MR. REISS:

21      Q    I can represent to you that this is a

22 document that we received from the City of Miami

23 Beach.  And you probably have not seen it before.

24 But just for the record, it's a document that says

25 "Police Department Contracts" at the top.  And then
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1 there's a date.  And then there's a card in the

2 middle; it says "Police Department Contracts."  And

3 there's a date, "7/18/79."  It says, "Commissioner

4 Weinstein asked administration to investigate

5 quality of service rendered by Beach Towing Service,

6 holder of current city contract, review contract in

7 an effort to seek alternatives, and determine

8 appropriate action city may take to require them to

9 maintain their 1349 Dade Boulevard property clear of

10 disabled vehicles."  Did I read that paragraph

11 correctly?

12      A    Yes.

13      Q    Do you have any reason to believe that

14 Beach Towing did not have a current city contract

15 for towing at 1349 Dade Boulevard on July 18, 1979?

16      A    No.

17      Q    Was this one of the documents Mr. Andrade

18 provided you?

19      A    I don't recall.

20      Q    Are you aware of any facts that indicate

21 that Beach Towing perpetrated a fraud on the City of

22 Miami Beach at any time?

23      A    No.

24      Q    Now, I saw a video online of a commission

25 meeting on July 25, 2018.  Do you recall being
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1 before the City Commission on July 25, 2018?

2      A    Yes.

3      Q    And I saw that there was a vote, five to

4 two in favor of the city preparing an amicus brief

5 supporting the position that Beach Towing's use of

6 the 1349 Dade Boulevard property to render towing

7 services was a -- is a legal nonconforming use.  Do

8 you remember that?

9      A    Yes.

10           MR. BOKSNER:  Objection to form.

11           MR. REISS:  I'm sorry.  What's the matter

12      with the form?

13           MR. BOKSNER:  Because that's not what was

14      said.  So you're interpreting that.

15 BY MR. REISS:

16      Q    Do you remember something different being

17 said?

18      A    I don't remember the exact wording of the

19 motion.  I recall that the commission directed the

20 city attorney to prepare an amicus brief.

21      Q    Now, have you ever discussed with

22 Commissioner Aleman whether or not Beach Towing's

23 use of the property located at the 1349 Dade

24 Boulevard property is a legal nonconforming use?

25      A    I had a telephone conversation with
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1 Commissioner Aleman regarding the use of Beach

2 Towing.

3      Q    Of the 1349 Dade Boulevard property?

4      A    Yes.

5      Q    For towing?

6      A    Yes.

7      Q    And what did you discuss?

8      A    She said that she had been reached out to

9 by the owner and by the attorneys for Beach Towing

10 and wanted to know what the status of the use was.

11 And I had explained to her that it was a use that

12 was -- that we had not seen anything that would

13 indicate that they were operating illegally.  And

14 that there was litigation between Beach Towing and

15 the property across the street.  And that she should

16 also speak to the city attorney.

17      Q    Did you tell her that Beach Towing's use

18 of the 1349 Dade Boulevard property during that

19 conversation is a legal nonconforming use?

20      A    I told Commissioner Aleman that there was

21 nothing to indicate that Beach Towing was operating

22 illegally, and that any determination as to the

23 property's legal nonconforming status is something

24 that I would have to put in writing either at the

25 request of the property owner or through some other
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1 court mechanism if so ordered by the court.

2      Q    Have you ever made that determination?

3      A    No.

4      Q    As of today do you believe that Beach

5 Towing Services' use of the 1349 Dade Boulevard

6 property for towing services is a legal

7 nonconforming use?

8           MR. BUCKNER:  Object to form.

9      A    I believe that they are operating in a

10 manner -- that they're not operating in a manner

11 that is illegal.  But I have not yet made a

12 determination as to the legal nonconforming status

13 of Beach Towing.

14      Q    Has anybody asked you to make that

15 determination?

16      A    The City Commission requested that I make

17 that determination as part of the amicus brief.

18      Q    And as of this moment you have not made

19 that determination?  Is that your testimony?

20      A    Correct.

21      Q    When do you expect to make that

22 determination?

23      A    I expect to make it prior to the city

24 attorney issuing the amicus brief.  And my

25 understanding is that the city attorney wants to
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1 issue the amicus brief no later than August 30th.

2      Q    I don't want to know your communications

3 with the city attorney, but have you communicated

4 with the city attorney regarding the amicus brief?

5      A    Yes.

6      Q    Do you expect to have additional

7 communications?

8      A    Yes.

9      Q    Are you currently waiting for any

10 additional information to make your determination?

11      A    I'm evaluating information that I have.

12 I'm not waiting for any additional information.

13      Q    What information are you currently

14 evaluating?

15      A    I am evaluating the Occupational License

16 and Business Tax Receipt history of Beach Towing.

17 I'm evaluating the previous zoning code where Beach

18 Towing is located.

19      Q    What else?

20      A    And I'm evaluating correspondence that was

21 sent to me by Mr. Andrade.

22      Q    Anything else?

23      A    That's all I can think of now.  There

24 might be other things, but those are the main things

25 that I'm looking at now.
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1      Q    Is there any other additional information

2 that you believe to -- that you need to make -- to

3 reach a conclusion?

4      A    At the moment I don't believe that there's

5 anything additional that I need.

6      Q    Have you ever discussed the issue of

7 whether Beach Towing's use of the 1349 Dade

8 Boulevard property for towing was a legal

9 nonconforming use with Commissioner Gongora?

10      A    I did discuss that with Commissioner

11 Gongora.

12      Q    Okay.  And what did you tell him?

13           MR. BOKSNER:  Objection.  Don't answer

14      that.  He was represented by counsel during

15      that meeting.

16 BY MR. REISS:

17      Q    How many conversations have you had with

18 Mr. Gongora regarding whether or not Beach Towing's

19 use of the property at 1349 Dade Boulevard is a

20 legal nonconforming use?

21      A    I had two.  One was the meeting that

22 Mr. Boksner just referred to.  And the other one was

23 a phone conversation prior to that meeting.

24      Q    Who was on the phone during that phone

25 conversation?
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1      A    Just myself and Commissioner Gongora.

2      Q    What did you discuss?

3      A    He also asked about the legal

4 nonconforming status of Beach Towing.

5      Q    And what did you tell him?

6      A    I told him that there was nothing to

7 indicate that Beach Towing was operating illegally.

8 But that until we receive a request from the

9 property owner, in light of the pending litigation,

10 that I was not able to actually issue a formal

11 written interpretation of any kind.  And that he

12 should speak to the city attorney as well.

13      Q    Did you tell Commissioner Gongora during

14 that telephone conversation that Beach Towing's use

15 of the 1349 Dade Boulevard property for towing

16 services was a legal nonconforming use?

17      A    No.

18           (Defendant's Exhibit B was marked for

19 Identification.)

20 BY MR. REISS:

21      Q    I show you Exhibit B.

22           MR. REISS:  Mr. Boksner.  Mr. Buckner.

23           MR. BUCKNER:  Did you call that 2 or B?

24      I'm sorry.

25           MR. REISS:  I thought I wrote B.  And I
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1      thought I said B.  Did I miswrite or misspeak?

2           MR. BUCKNER:  No.  I didn't hear you.

3           MR. REISS:  I'm just looking if I have

4      another copy that's not written on.  I don't

5      think I do.  I'm sorry.

6           MR. BUCKNER:  Okay.  Whenever you're

7      ready.  I don't have a copy.  That's all right.

8 BY MR. REISS:

9      Q    You know Mr. Andrade sitting to my right,

10 correct?

11      A    Yes.

12      Q    Have you ever had any conversations with

13 Mr. Andrade concerning whether or not Beach Towing's

14 use of the property located at 1349 Dade Boulevard

15 is a legal nonconforming use?

16      A    Yes.

17      Q    Did you tell Mr. Andrade that Beach Towing

18 Services' use of the 1349 Dade Boulevard property

19 for towing services is a legal nonconforming use?

20      A    No.

21      Q    Did you ever have any conversation with

22 Commissioner Gonzalez concerning Beach Towing

23 Services' use of the 1349 Dade Boulevard property?

24      A    Commissioner Rosen Gonzalez?

25      Q    I'm sorry.  Yes.
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1      A    Yes.

2      Q    And who was present during that meeting?

3      A    Just me.  It was a phone call.

4      Q    Okay.  And during that phone conversation,

5 did you tell Commissioner Gonzalez that Beach Towing

6 Services' use of the 1349 Dade Boulevard property is

7 a legal nonconforming use?

8      A    No.

9      Q    Did you ever discuss Beach Towing

10 Services' use of the 1349 Dade Boulevard property

11 with Bradley Colmer?

12      A    Yes.

13      Q    And what did you discuss?

14      A    I don't recall.  It was a discussion that

15 was part of a meeting pertaining to his development

16 project.  But I don't recall exactly what was said.

17      Q    Who was present at that meeting?

18      A    I believe it was Michael Belush from my

19 staff.  And there may have been another staff

20 person.

21      Q    When you said "his project," we're talking

22 about the Sunset Harbour project?

23      A    Yes.

24      Q    Did you tell Mr. Colmer during that

25 conversation that Beach Towing Services' use of the
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1 1349 Dade Boulevard property for towing services is

2 a legal nonconforming use?

3      A    No.

4      Q    Did you tell him that Beach Towing

5 Services -- let me restate it.  I apologize.

6           Did you tell Mr. Colmer during that

7 conversation that Beach Towing Services' use of the

8 1349 Dade Boulevard property is illegal?

9      A    No.

10      Q    Have you ever told anybody that Beach

11 Towing Services' use of the 1349 Dade Boulevard

12 property is illegal?

13      A    No.

14      Q    Did you ever tell anybody that Beach

15 Towing Services' use of the 1349 Dade Boulevard

16 property is a violation of the City of Miami Beach

17 Code?

18      A    No.

19      Q    Have you ever spoken to Mr. Buckner about

20 Beach Towing Services' use of the 1349 Dade

21 Boulevard property?

22      A    No.

23      Q    Have you ever spoken to Ms. Slavens?  Do

24 you know Ms. Slavens down there?

25      A    Yes.
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1      Q    Have you ever spoken to Ms. Slavens about

2 Beach Towing Services' use of the 1349 property?

3      A    Not that I recall.

4      Q    Have you ever spoken to Graham Penn about

5 Beach Towing Services' use of the 1349 Dade

6 Boulevard property?

7      A    Yes.

8      Q    And what did you discuss?

9      A    Mr. Penn asked me for a letter as to the

10 legal nonconforming status of Beach Towing.  And I

11 told Mr. Penn that I could not issue that letter

12 because it was not coming from the property owner.

13      Q    Okay.  Did you discuss with him whether or

14 not Beach Towing Services' use of the 1349 Dade

15 Boulevard property is a legal nonconforming use?

16      A    No.

17      Q    Did you have any conversation with -- did

18 you have any other conversations with Mr. Penn

19 regarding Beach Towing other than the one you just

20 recited?

21      A    After that conversation, he then asked for

22 a letter that was more general to the CD-2 zoning

23 district and whether or not towing would be

24 permitted in a CD-2 zoning district.

25      Q    I'll get back to Exhibit B, but since you
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1 brought that up.

2           (Defendant's Exhibit C was marked for

3 Identification.)

4 BY MR. REISS:

5      Q    I show you Exhibit C.  We'll get back to

6 B.  Do you recognize Exhibit C?

7      A    Yes.

8      Q    Is that a true copy of a letter you wrote?

9      A    Yes, it is.

10      Q    And is that your signature on it?

11      A    Yes.

12      Q    Did you intend by writing this to mean

13 that somehow Beach Towing's use of the 1349 Dade

14 Boulevard property for towing is illegal?

15      A    No.

16      Q    When you wrote this letter, did you mean

17 to say that towing is not permitted in CD-2?

18      A    Yes.

19      Q    That's under the current code?

20      A    Correct.

21      Q    Because it's not listed as a permitted or

22 a conditional use in the code?

23      A    Correct.

24      Q    Is this the letter that you were referring

25 to when you said Mr. Penn asked you for a letter?
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1 Is this the letter you gave him in response to that

2 request?

3      A    Yes.

4      Q    Going back to Exhibit B.

5           Backing up before I get to B.  The

6 commission meeting that we talked about earlier was

7 July 25th, and today is August 24th.  So almost a

8 month has passed and you have not reached your

9 conclusion.  But you expect to sometime between now

10 and the time the brief is finished.  Can you tell me

11 why 30 days have passed, there's four days left

12 before the brief is going to be published, and

13 there's still no decision?

14           MR. BOKSNER:  Objection.  Don't answer

15      that.  It calls for attorney/client privileged

16      communications.

17 BY MR. REISS:

18      Q    I don't want any communications with your

19 attorney.  I want to know your understanding of

20 why --

21           MR. BOKSNER:  The understanding will

22      result in attorney/client communication;

23      therefore, he will not answer the question.

24      You can certify it if you want.

25           MR. REISS:  I'm not here to argue.
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1 BY MR. REISS:

2      Q    Are you aware as to whether or not Beach

3 Towing currently has a Business Tax Receipt for

4 towing at the 1349 Dade Boulevard property?

5      A    They do have a current Business Tax

6 Receipt for their property.

7      Q    And as part of the process to obtain the

8 Business Tax Receipt, do you ever make a

9 determination as to whether the use of the property

10 is a legal nonconforming use?

11      A    Specific to this property?

12      Q    Well, let's start with this property.

13      A    The Business Tax Receipt is renewed every

14 year.  So it's not routed to the Planning Department

15 for an approval.

16      Q    Okay.  So in general, if somebody applies

17 for a Business Tax Receipt, do you ever make a

18 determination whether the use of the property would

19 fall into the category of a legal nonconforming use?

20      A    It would depend upon the circumstances.

21      Q    Okay.  Under what circumstances would you

22 make a determination upon the application for a BTR

23 as to whether the use of the property is a legal

24 nonconforming use?

25      A    If it was requested by the property owner.
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1      Q    There would have to be a specific request

2 aside from the application for the Business Tax

3 Receipt?

4      A    Yes.

5      Q    Is there a section of code that says that?

6      A    They're under section -- under Chapter 118

7 under Nonconformances there's a section that

8 pertains to what would establish and constitute a

9 legal nonconforming use.

10      Q    My question was a little different.  Are

11 you aware of a code section that says that in order

12 to make a determination there has to be a written

13 request from the property owner?

14      A    No.

15      Q    That seems to be your position, though.

16      A    That's the position that we've taken with

17 regard to requests for determinations on legal

18 nonconforming uses.

19      Q    And that's simply a position that's not

20 supported by any particular section of the code; is

21 that correct?

22      A    There is no specific code section that

23 addresses that.

24      Q    Are you aware of any determinations of

25 legal nonconformity that have been made where there
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1 was not a specific written request by a property

2 owner?

3      A    Can you repeat that?

4      Q    Are you aware of any instances where a

5 determination has been made that the use of a

6 property was a legal nonconforming use in the

7 absence of a written request by the owner of the

8 property for that determination?

9      A    No.

10      Q    Do you recognize Exhibit B?

11      A    Yes.

12      Q    What's your understanding of this

13 document?

14      A    This is a Notice of the Taking of

15 Deposition.  And it has some backup material.

16      Q    Okay.  And you're here pursuant to this

17 Notice?

18      A    Yes.

19      Q    And you're here as the corporate

20 representative of the City of Miami Beach listed on

21 the attached Schedule A?

22      A    Yes.

23      Q    Going to Schedule A, looking at Roman

24 numeral 7, it says, "All reasons why or why not

25 Beach Towing Services, Inc.'s use of the real
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1 property located at 1349 Dade Boulevard is or is not

2 a permitted use under the City of Miami Beach Zoning

3 Code."  Did I read that accurately?

4      A    Yes.

5      Q    Are you prepared to testify to that

6 subject here today?

7      A    I'm prepared to answer any questions

8 regarding that subject.

9      Q    Is Beach Towing Services, Inc. use of the

10 real property located at 1349 Dade Boulevard a

11 permitted use under the City of Miami Beach Zoning

12 Code?

13           MR. BUCKNER:  Object to form.

14           MR. BOKSNER:  Join.

15      A    Under the CD-2 zoning district, towing

16 services are not currently permitted under the

17 current code.

18      Q    But they are towing there?

19      A    Yes.

20      Q    And they have a BTR?

21      A    Correct.

22      Q    And there's a police and parking towing

23 permit issued by the city commission for towing

24 there?

25      A    I believe so.
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1      Q    So is there towing permitted at that

2 location today --

3           MR. BUCKNER:  Object to form.

4      Q    -- in fact?

5           MR. BOKSNER:  Join.

6      A    They have a current BTR for towing

7 services and they are engaged in towing there.

8      Q    And is it illegal?

9           MR. BUCKNER:  Object to form.

10      A    I have not seen anything that would

11 indicate that what they are doing there is illegal.

12      Q    Have you seen a letter attached to the

13 Notice of Taking Deposition dated April 15, 2016?

14      A    Yes.

15      Q    When was the first time you saw that

16 letter?

17      A    I believe I saw it shortly after the date

18 that it was delivered.  I don't recall the exact

19 date.

20      Q    And did the city take any action in --

21 well, I'm sorry.

22           Did you discuss this letter with

23 Mr. Morales at or about that time?

24      A    Yes.

25      Q    And what was discussed?
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1           THE WITNESS:  At that meeting Raul was

2      there.

3           MR. BOKSNER:  I'm going to object.  That's

4      a point in time he was represented by counsel

5      and that is protected.

6 BY MR. REISS:

7      Q    The conversation your attorney was

8 present?

9      A    Yes.

10      Q    Okay.  Did you have any conversations with

11 Mr. Morales concerning this letter outside the

12 presence of counsel?

13      A    No.

14      Q    Okay.  Other than the meeting where your

15 counsel was present, did anybody ask you to

16 investigate the allegations contained in the April

17 15, 2016 letter?

18      A    Not that I recall, no.

19      Q    Did you undertake to investigate the

20 allegations contained in the April 15, 2016 letter?

21      A    No.

22      Q    Are you aware of anybody at the City of

23 Miami Beach undertaking to investigate the

24 allegations in the April 15, 2016 letter?

25      A    No.
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1      Q    Do you have any expectation, without

2 telling me any communications with the attorney, of

3 having further communications with the City

4 Attorney's Office related to Beach Towing Services'

5 use of the property located at 1349 Dade Boulevard

6 between now and August 30th?

7      A    Yes.

8      Q    What will be your process to determine

9 whether Beach Towing Services' operation at 1349

10 Dade Boulevard is a legal nonconforming use?

11      A    I will evaluate all of the relevant

12 background for the use.

13      Q    And I think you've already told me what

14 you've evaluated, right?  You told me the BTR

15 history, the previous zoning code, the Andrade

16 correspondence.  Is there anything else?

17      A    As of right now, no.

18      Q    Is there anything else that you've asked

19 for that you have not received?

20      A    No.

21      Q    Is there anything else that you need?

22      A    As of right now, there's nothing else that

23 I need.

24      Q    So why haven't you made a determination in

25 your mind?
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1           MR. BOKSNER:  Objection.  Don't answer

2      that.  Calls for attorney/client privileged

3      communications.

4 BY MR. REISS:

5      Q    In your mind have you made a

6 determination?

7           MR. BOKSNER:  I have no objection.

8           THE WITNESS:  Okay.

9      A    I have not made up my mind.  I evaluated

10 what the background is.  But I still need to do

11 additional evaluation before I reach a final

12 conclusion.

13      Q    But you've got all the material you need?

14      A    As of right now I do, yes.

15      Q    So you don't think you're missing any

16 pieces to the puzzle?

17      A    As of right now, no.

18      Q    So it's just a matter of you putting the

19 pieces together in your head, which you have not

20 completed yet?

21      A    Correct.

22      Q    As we sit here today, you can't think of

23 any additional information that you need?

24      A    No.

25      Q    And you've had 29 days, but in 5 days then
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1 it will all come together and you'll have a

2 determination; is that correct?

3      A    I expect to have the determination by

4 August 30th.

5      Q    And that's the day the brief will be

6 completed, as you understand it?

7      A    As I understand it, yes.

8      Q    How much time do you think you still need

9 for the pieces of the puzzle to come together in

10 your mind?

11      A    I will need until next week, until the

12 30th.

13      Q    What do you expect to change between now

14 and the 30th with respect to your analysis?

15      A    At this point I don't know.  I couldn't

16 answer that.

17      Q    Looking at Exhibit 1 to Exhibit B, the

18 April 15th letter.  On the page 2 of 14, the bottom,

19 the last paragraph says, "The Beach Garage years

20 1975 to 1980."  Do you see that?

21      A    This is page 2?

22      Q    I think so, sir.  Up in the top left-hand

23 corner --

24      A    Okay.  And which paragraph?

25      Q    The one that's underlined.  The second one
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1 underlined, the last paragraph says, "The Beach

2 Garage years 1975 to 1980."  Do you see that?

3      A    Yes.

4      Q    And then on the next page, still within

5 that heading, in the second paragraph, it says,

6 "Based on the available records, it is clear that

7 towing was occurring at 1349 Dade Boulevard during

8 that period."  Do you see that?

9      A    Yes.

10      Q    Do you have any reason to believe that

11 there was not towing at 1349 Dade Boulevard during

12 the 1975 to 1980 time frame?

13      A    I have not seen anything to indicate that

14 there was not towing there.

15      Q    Are you aware of any facts that indicate

16 that Beach Towing has not been uninterruptedly

17 conducting towing services at 1349 Dade Boulevard --

18 at the 1349 -- strike that.

19           Are you aware of any facts that indicate

20 to you that Beach Towing has not been

21 uninterruptedly conducting towing services at 1349

22 Dade Boulevard since 1980?

23      A    No.

24      Q    Is there any period since 1980 that you're

25 aware of that six months or more has gone by that
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1 Beach Towing was not conducting towing services at

2 1349 Dade Boulevard?

3      A    Not that I'm aware of.

4      Q    Has anybody ever said that to you,

5 presented evidence to you of that, represented that

6 to you?

7      A    No.

8      Q    Looking at Mr. Larkin's letter dated April

9 15, 2016, why is it that -- strike that.

10           Did the city take any action in response

11 to this letter?

12      A    No.

13      Q    Do you know why?

14      A    The -- it was determined that --

15           MR. BOKSNER:  Objection.  If you're going

16      to testify to any attorney/client

17      communication, then don't.

18      A    I can't answer because -- for that reason.

19      Q    Well, I'm not asking for the

20 communication.  I'm asking for why no action was

21 taken.

22           MR. BOKSNER:  Again, I'm going to instruct

23      you not to answer.  You can certify the

24      question.  Was that determination made while

25      counsel was present?
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1           THE WITNESS:  Yes.

2           MR. BOKSNER:  Okay.

3 BY MR. REISS:

4      Q    Was the determination made -- Who was the

5 determination made by?

6           MR. BOKSNER:  Was it made in consultation

7      with the City Attorney's Office?

8           THE WITNESS:  Yes.

9           MR. BOKSNER:  Okay.

10 BY MR. REISS:

11      Q    By whom?

12           MR. BOKSNER:  Was Raul Aguila present?

13           THE WITNESS:  Yes.

14           MR. BOKSNER:  Okay.

15 BY MR. REISS:

16      Q    Who made the determination?  The name of

17 the person, not the communication.

18      A    The determination that we were not going

19 to respond?

20      Q    Yes.

21      A    Okay.

22           THE WITNESS:  Can I answer that?

23           MR. BOKSNER:  Yes.

24      A    Okay.  The manager.

25      Q    Mr. Morales?
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1      A    Yes.

2      Q    Did he tell you why no response would be

3 made?

4           THE WITNESS:  That was --

5           MR. BOKSNER:  That's a yes or no question.

6      A    Okay.  I'm sorry.  Can you repeat?

7      Q    Did Mr. Morales tell you why there would

8 be no response?

9      A    Yes.

10      Q    Okay.  And what were the reasons why no

11 response would be made?

12           MR. BOKSNER:  Objection.  Attorney/client

13      privileged communication.  Don't answer that.

14 BY MR. REISS:

15      Q    Is it your obligation under the code to

16 investigate zoning violations?

17      A    If they are presented to me.

18      Q    And this was presented to you?

19      A    This was sent to the city manager.

20      Q    And you, you're copied on it, correct?

21      A    Yes.

22      Q    Did you investigate it?

23      A    We only discussed it internally.  I did

24 not investigate it.

25      Q    Why not?
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1           MR. BOKSNER:  Objection.  Calls for

2      attorney/client privileged communications.

3 BY MR. REISS:

4      Q    Going to subsection --

5           MR. REISS:  And, Mr. Boksner, I'm not

6      going to argue with you.  You're not going to

7      take the position, because I didn't debate it

8      with you, that I'm waiving the right to attack

9      your assertion of privilege, right?  I just

10      don't want to have an argument on that.

11           MR. BOKSNER:  No.  I assume you'll do

12      whatever you're going to do.

13           MR. REISS:  Okay.  And that's for the

14      whole depo, right?  We don't have to do any

15      back and forth to preserve any --

16           MR. BOKSNER:  No.

17           MR. REISS:  Okay.

18 BY MR. REISS:

19      Q    Going to Subsection 3.  Are you aware that

20 after --

21      A    Which page is that?  I'm sorry.

22      Q    I'm still on the same page.  I'm sorry.  I

23 think I did switch pages.  I'm looking at Schedule A

24 of Exhibit B.

25      A    Okay.
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1      Q    I think you said today that you're aware

2 that Beach Towing has a current Business Tax Receipt

3 for towing at 1349 Dade Boulevard, correct?

4      A    Correct.

5      Q    And are you aware that they've had a

6 renewal of that license every year since you've been

7 with the city?

8      A    Yes.

9      Q    As the planning director now, if you were

10 aware of a zoning violation, would Beach Towing's

11 license continue to be renewed every year?

12           MR. BUCKNER:  Object to form.

13           MR. BOKSNER:  Join.

14      A    I couldn't speculate to that because

15 anytime a zoning violation is presented, we look at

16 that particular violation.

17      Q    Okay.  So in this case you were presented

18 with this letter claiming there was a zoning

19 violation, right?

20      A    Correct.

21      Q    And then Beach Towing Services' BTR was

22 renewed twice since then, or maybe three times at

23 least, right?

24      A    Correct.

25      Q    So if you were aware of a zoning
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1 violation, would the city have continued to renew

2 Beach Towing's Business Tax Receipt every year?

3           MR. BUCKNER:  Object to form.

4           MR. BOKSNER:  Join.

5      A    If we were aware of a zoning violation,

6 depending upon the nature of that violation, we

7 would then take appropriate action.

8      Q    In this case you took no action?

9      A    Correct.

10      Q    Instead, the city continued to renew Beach

11 Towing Services' Business Tax Receipt every year?

12      A    Correct.

13      Q    And some determination as to the

14 disposition of that letter was made; you just can't

15 tell me why because your attorney's telling you not

16 to, right?

17      A    Correct.

18      Q    What the city did do was continue to renew

19 Beach Towing Services' license?

20           MR. BUCKNER:  Object to form.

21      A    Correct.

22      Q    And what the city did do is by vote of the

23 commission continue to renew Beach Towing Services'

24 police and towing -- police and parking towing

25 permit to act as one of the two towing companies to
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1 render towing services to the city at 1349 Dade

2 Boulevard?

3      A    I believe so, but I'm not a hundred

4 percent sure because I wasn't involved with that.

5      Q    As the planning director, if there was a

6 violation of the zoning code by Beach Towing's use

7 of the 1349 Dade Boulevard property for towing

8 services, would you put a stop to it?

9           MR. BUCKNER:  Object to form.

10           MR. BOKSNER:  Join.

11      A    I would -- as is the case with any zoning

12 violation, I would have Code Compliance issue a

13 violation.

14      Q    And you did not do that in this case?

15      A    No, I did not have a -- ask for a zoning

16 violation to be issued.

17      Q    If Beach Towing Services' use of the 1349

18 Dade Boulevard property was not a legal

19 nonconforming use, would you continue to renew its

20 Business Tax Receipt for towing at 1349 Dade

21 Boulevard?

22           MR. BUCKNER:  Object to form.

23           MR. BOKSNER:  Join.

24      A    We have not made a formal determination on

25 the legal nonconforming status.  We have not seen
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1 anything that would indicate that Beach Towing is

2 operating illegally.  And the BTRs have been renewed

3 yearly.

4      Q    Why?

5      A    Why?

6      Q    Why did you continue to renew it every

7 year?

8      A    They're renewed automatically by the

9 Finance Department.

10      Q    But you were made aware of an allegation

11 the use of the property was illegal; is that

12 correct?

13      A    We received a letter, I think the letter

14 that we're discussing here.  But we did not take any

15 action on that letter.

16      Q    How is Beach Towing Services' use of 1349

17 Dade Boulevard property for towing services not

18 illegal?

19      A    They have an active BTR.

20      Q    Any other reasons?

21      A    There's none that I'm aware of.

22      Q    How about the fact that they've been

23 uninterruptedly rendering towing services there

24 since -- at 1349 Dade Boulevard since at least 1979?

25      A    That would likely explain why their BTRs



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 57

1 have been renewed.

2      Q    Under what section of the code would that

3 explain why their BTRs have been renewed?

4      A    That's a section of the code outside the

5 LDRs with regard to BTR issuance and I'm not

6 familiar with that section of the code offhand.

7           (Defendant's Exhibit D was marked for

8 Identification.)

9 BY MR. REISS:

10      Q    Let me show you Exhibit D.  We'll come

11 back to B.

12           MR. REISS:  Mr. Buckner, I'm going to

13      slide it.  Is that okay?

14           MR. BUCKNER:  Yes.

15 BY MR. REISS:

16      Q    I'm showing you Exhibit D, which is a

17 Resolution of the City of Miami Beach, 2015-28918.

18 And you were the planning director at this time,

19 correct?

20      A    Let's see.  Yes, I was.

21      Q    And you reported to Mr. Morales, the city

22 manager, when this Resolution was passed, correct?

23      A    Correct.

24      Q    And this, if I understand this permit,

25 this is a permit to Beach Towing and Tremont Towing
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1 to render towing services to the Police and Parking

2 Departments of the City of Miami Beach, correct?

3      A    Correct.

4      Q    And at this time the City of Miami Beach

5 had issued a Business Tax Receipt to Beach Towing

6 Services to render towing services at 1349 Dade

7 Boulevard, correct?

8      A    Let's see.  That's on the attachment, yes.

9 Police Department and Parking Department Towing

10 Permit issued to Beach Towing Services, 1349 Dade

11 Boulevard.

12      Q    And going to the third -- on the first

13 page, the third to last paragraph says, "Whereas,

14 the permittees are the only two service providers

15 which satisfy all the requirements in the Miami

16 Beach City Code and Administrative Rules and

17 Regulations for Police and Parking Towing Permits,

18 including the requirement to provide vehicle storage

19 facilities within the city limits."  Did I read that

20 correctly?

21      A    Yes.

22      Q    And do you understand the Miami Beach City

23 Code to include the Zoning Ordinances?

24      A    The Miami Beach City Code does include the

25 Zoning Ordinances.
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1      Q    Okay.  And then if you go to the attached

2 City of Miami Beach Administrative Rules and

3 Regulations for Police and Parking Towing Permits,

4 do you see that?

5      A    Which page?

6      Q    As part of the -- it says "Attachment 1."

7 It's page one, two, three, four, five in.

8      A    Okay.

9      Q    And then it says, "A permittee's failure

10 to comply may result in suspension or revocation of

11 a permit by the city manager."

12      A    And where is that exactly?

13      Q    It's the second paragraph.

14      A    It's on page 5, right?

15      Q    I have it on page 2.  Page 5 counting from

16 the beginning --

17      A    Oh, I'm sorry.  I'm sorry.

18      Q    It's a lot of documents.

19      A    Okay.  All right.  So under "No. 1,

20 Qualifications of Applicant"?

21           MR. ANDRADE:  "Introduction."

22 BY MR. REISS:

23      Q    "Introduction."

24      A    "Introduction."  Okay.  Sorry.

25      Q    You see that?
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1           (Witness reviews document.)

2      A    Okay.

3      Q    Did I read that correctly?

4      A    Yes.

5      Q    And you would consider that to include the

6 zoning code, correct?

7      A    Yes.

8      Q    Okay.  And going back to Exhibit B-1, the

9 letter from Mr. Larkin, that went to Mr. Morales,

10 right?

11      A    Yes.

12      Q    And Mr. Morales got this letter.  And if

13 he wanted to, under the permit if there was a zoning

14 violation, he could have gone ahead and revoked the

15 permit, right?

16           MR. BUCKNER:  Object to form.

17      A    Under the Administrative Rules and

18 Regulations the manager has the authority to suspend

19 or revoke the permit for zoning violations.

20      Q    And that action was not taken?

21      A    Correct.  It was not taken.

22      Q    Instead, the actions that the city took

23 were to renew Beach Towing's Business Tax Receipt

24 repeatedly, correct?

25      A    The city did renew the Business Tax
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1 Receipt, yes.

2           (Defendant's Exhibit E was marked for

3 Identification.)

4 BY MR. REISS:

5      Q    And I show you Exhibit E.  Are you

6 familiar with this Resolution?

7      A    This is the first time I've seen it.

8      Q    Okay.  So the city not only did not revoke

9 the BTR, the Business Tax Receipt, but it also voted

10 and the mayor and the city manager issued a new --

11 and extended Beach Towing's towing permit for towing

12 at 1349 Dade Boulevard.

13      A    Okay.

14      Q    Is that correct?

15           MR. BUCKNER:  Object to form.

16      A    Pursuant to this Resolution, that appears

17 to be correct.

18      Q    And another finding was made on

19 February 14, 2018, that at the last "Whereas" clause

20 on Exhibit E, "Whereas, the permittees are the only

21 two service providers which satisfy all the

22 requirements in the Miami Beach City Code and

23 Administrative Rules and Regulations for the Police

24 and Parking Towing Permits, including the

25 requirement to provide vehicle storage facilities
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1 within the city limits."  Did I read that correctly?

2      A    Where is that?  I'm sorry.

3      Q    The last "Whereas" clause on the first

4 page.  I'm sorry.

5           (Witness reviews document.)

6      A    That's correct.

7      Q    And as you previously testified, you

8 understand Miami Beach City Code to include the

9 zoning code?

10      A    Correct.

11      Q    So if Beach Towing's use -- and at this

12 time you also, I believe, testified that it was your

13 understanding that Beach Towing only had the

14 facilities at 1349 Dade Boulevard, correct?

15      A    Correct.

16      Q    Okay.  And as your letter to Mr. Penn

17 said, it was the city's position that towing is not

18 a permitted use under CD-2.  What is the legal

19 theory under which at this time Beach Towing's use

20 at 1349 Dade Boulevard was -- satisfied the

21 requirements of the City of Miami Beach Code which

22 you've said also includes the zoning code?

23      A    They had an active BTR.

24      Q    And that complies with the zoning code?

25      A    Yes.
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1      Q    That makes their operation legal?

2      A    Yes.

3      Q    What section of the code, zoning code says

4 if you have a BTR you've complied with the zoning

5 code?

6      A    That's -- I don't believe that that's

7 listed anywhere in the code.

8      Q    But that's your interpretation?

9      A    Yes.

10      Q    And as it applies to Beach Towing?

11      A    Yes.

12      Q    So since Beach Towing currently has a BTR,

13 it's in compliance with the zoning code based upon

14 the planning director's interpretation of the zoning

15 code?

16      A    They --

17           MR. BUCKNER:  Object to form.

18      A    They are legal to operate under the code.

19      Q    Well, you just told me that since they had

20 a BTR, they're in compliance with the zoning code.

21 Isn't that what you just said?

22           MR. BUCKNER:  Object to form.

23      A    They are -- they're in compliance with the

24 code in terms of the -- this type of -- of police

25 towing permit.  And by having an active BTR, they're
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1 legally operating.  So they can continue to have

2 their towing permit renewed.

3      Q    You told me that under the -- that if they

4 have a BTR, that makes them in compliance with the

5 zoning code.  Remember that a couple seconds ago?

6           MR. BUCKNER:  Object to form.

7 BY MR. REISS:

8      Q    You remember that?

9      A    A BTR would mean that they're operating

10 legally.  And if they're operating legally, then

11 there would be nothing in the code that would

12 require that they stop operating.

13      Q    Well, if they're in violation of the

14 zoning code, would that have a different result?

15      A    If they were in violation of the code,

16 yes.

17      Q    So there is no current violation of the

18 zoning code?

19           MR. BUCKNER:  Object to form.

20      A    No.

21      Q    No, I'm wrong or no, there is not?

22      A    No, there is not a current zoning

23 violation for the property.

24      Q    There's no current -- strike that.

25           So I know no violation has been issued.
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1 My question is whether, in fact, the fact that

2 they're continually operating for 30 years at that

3 location and they've been continually issued BTRs

4 means to you as the planning director that there's

5 no zoning violation in fact?

6      A    There's no zoning violation that I'm aware

7 of.

8      Q    Okay.  Regarding the use of the 1349

9 property for towing services.

10      A    Correct.

11      Q    When Beach Towing initially applied for a

12 Business Tax Receipt to conduct towing services at

13 the 1349 Dade Boulevard property, would the Planning

14 Department have reviewed that application?

15           MR. BUCKNER:  Object to form.

16      Speculation.

17      A    That I couldn't answer because I was not

18 with the city when that happened.

19      Q    You've been the planning director how long

20 now?

21      A    Since January of 2014.

22      Q    Is it the policy of the City of Miami

23 Beach when an application is made for a use

24 initially at a property, does that go by the

25 Planning Department?
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1      A    Any application for a new use is routed to

2 the Planning Department, yes.

3      Q    So if the city's policy was then what it

4 is now and was followed, it would be your

5 understanding that when Beach Towing initially

6 applied for a BTR to conduct towing at 1349 Dade

7 Boulevard, it would have gone by the Planning

8 Department?

9           MR. BUCKNER:  Objection.  Speculation.

10 BY MR. REISS:

11      Q    Is that your understanding of the policy

12 of the city?

13      A    If that was the policy back in -- whenever

14 the BTR was initially issued then, yes, it would

15 have gone to the Planning Department.

16      Q    Do you have any reason to believe the

17 policy changed?

18           MR. BUCKNER:  Objection.  Speculation.

19      A    I couldn't speculate to that.

20      Q    I'm not asking you to speculate because

21 that's not appropriate.  My question is, are you

22 aware of any facts that indicate to you that the

23 policy that you just described has changed?

24      A    No.

25      Q    Are you aware that Richard Lorber, the
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1 previous planning director, determined that Beach

2 Towing's use of the 1349 Dade Boulevard property is

3 a legal nonconforming use?

4      A    No.

5      Q    Are you aware of any facts to indicate

6 that Richard Lorber did not make a previous

7 determination that Beach Towing's use of the 1349

8 Dade Boulevard property is a legal nonconforming

9 use?

10      A    No.

11      Q    Looking at, back to Exhibit D.

12      A    The Resolution?

13      Q    Yes, sir.  The second to last "Whereas"

14 says, "The removal of improperly parked and disabled

15 vehicles from the public way are a necessary tool

16 for the Police Department and Parking Department to

17 properly manage traffic and parking throughout the

18 city."  Did I read that correctly?

19      A    Yes.

20      Q    Do you believe that to be true?

21      A    Yes.

22           MR. BUCKNER:  Allan, could we take a break

23      at some point?  You can do whatever you want.

24      I just --

25           MR. REISS:  You need a break?
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1           MR. BUCKNER:  Yes.

2           MR. REISS:  We'll take a break.

3           MR. BUCKNER:  Whenever you want.

4           MR. REISS:  Is that okay with you guys?

5           MR. BOKSNER:  Yes.

6           THE WITNESS:  I'm fine whenever you guys

7      want a break.

8           MR. REISS:  Okay.

9           (There was a recess taken from 10:40 a.m.

10 To 10:56 a.m.)

11 BY MR. REISS:

12      Q    You understand you're still under oath,

13 sir?

14      A    Yes.

15      Q    Looking at Exhibit D, page -- it's the

16 numbered page 8, but not the eighth page of the

17 exhibit.

18      A    Okay.

19      Q    It's probably 10, 11 or 12.  See page 8?

20      A    Is this -- what would the number be on

21 that --

22      Q    Eight.

23      A    Oh, eight.

24      Q    That's what I'm referring to.  Page 8 of

25 the attachment --
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1      A    Okay.

2      Q    -- entitled --

3      A    Yes.  Under "Storage Area/Storage

4 Facilities."

5      Q    Yes.  It says on the second sentence,

6 "Said storage area will be enclosed in accordance

7 with applicable zoning requirements."  Did I read

8 that sentence correctly?

9      A    Yes.

10      Q    And this is referring to Beach Towing's

11 place of operations, 1349 Dade Boulevard, correct?

12      A    Correct.

13      Q    And we talked about -- so after this

14 Resolution was issued, we looked at Exhibit E, which

15 incorporates the same rules; the city determined

16 that the base of operations met all applicable

17 zoning requirements, correct?

18           MR. BUCKNER:  Object to form.

19 BY MR. REISS:

20      Q    You can answer.

21      A    Correct.

22      Q    And on that same document, Exhibit D, but

23 page 3 --

24      A    Under "Competency of Applicants"?

25      Q    Yes, sir.  It says, "Permit applications
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1 shall only be considered from firms with proven

2 experience in the towing business which have an

3 established and satisfactory record of performance,

4 and have available the required equipment,

5 facilities and storage space, and personnel

6 sufficient to ensure that they can properly execute

7 the work/services required."  Did I properly read

8 that?

9      A    Yes.

10      Q    And you understand the storage space to

11 mean the facility within the City of Miami Beach to

12 store cars that have been towed, correct?

13           MR. BUCKNER:  Object to form.

14      A    Correct.

15      Q    And the city made a determination that

16 Beach Towing's storage of vehicles at 1349 Dade

17 Boulevard complied with the applicable zoning

18 sections when it issued this permit, correct?

19           MR. BUCKNER:  Object to form.

20      A    Correct.

21      Q    And it made that determination again when

22 it reissued the permit?

23      A    Correct.

24      Q    And it made that determination again when

25 it renewed Beach Towing's Business Tax Receipt,
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1 correct?

2      A    Correct.

3      Q    And if at any time the city manager had a

4 different opinion under these Resolutions, he had

5 the authority to revoke this permit, correct?

6      A    Correct.

7      Q    And the BTR, he could have -- those could

8 have been revoked as well?

9      A    The city manager does have the authority

10 to revoke a BTR.

11      Q    For any zoning violation, correct?

12      A    I don't know the specific procedural

13 requirements for revoking the BTR because it's very

14 specific.  But my understanding is that it is for

15 violations of the city code, which would include

16 zoning violations.

17      Q    We talked earlier in your deposition about

18 circulation, traffic circulation.  You remember

19 that?

20      A    Yes.

21      Q    Do parking lots have an impact on traffic

22 circulation?

23      A    Yes.

24      Q    And do storage facilities have an impact

25 on traffic circulation?
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1      A    Vehicular storage facilities?

2      Q    Yes, sir.

3      A    Yes.

4      Q    And do tow companies have an affect on

5 vehicular circulation?

6      A    Yes.

7      Q    And do parking lots in the Sunset Harbour

8 neighborhood have an impact on traffic circulation?

9      A    Yes.

10      Q    And do storage, vehicle storage facilities

11 have an impact on vehicular circulation in the

12 Sunset Harbour neighborhood?

13      A    Yes.

14      Q    Do parking garages in the Sunset Harbour

15 neighborhood have an impact on vehicular

16 circulation?

17      A    Yes.

18      Q    And I apologize if I already asked this.

19      A    That's okay.

20      Q    I need to cover my bases.

21           Do tow companies in the Sunset Harbour

22 neighborhood have an affect on vehicular

23 circulation?

24      A    Yes.

25      Q    And is it a goal of a planning director to
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1 keep vehicular circulation at a maximum, that is,

2 make it as easy as possible?

3      A    No.  The goal is to have efficient

4 circulation.

5      Q    What does "efficient" mean in that context

6 to you?

7      A    That the vehicles can circulate in and out

8 of a private property.

9      Q    Just in and out or in and out smoothly, in

10 and out --

11      A    In and out without -- with causing minimal

12 disruption to surrounding streets and sidewalks.

13      Q    Does the efficiency of traffic circulation

14 near facilities like a police station get different

15 attention than other areas, from a planning

16 perspective?

17      A    Public safety buildings will be looked

18 at -- or circulation around public safety buildings

19 such as police and fire stations will oftentimes be

20 looked at differently to ensure that public safety

21 buildings don't have traffic queueing in front of

22 them.

23      Q    So near public safety buildings efficient

24 circulation is even more important than the rest of

25 the city?
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1      A    That would be a correct statement.

2           (Defendant's Exhibit F was marked for

3 Identification.)

4 BY MR. REISS:

5      Q    Exhibit F is a City of Miami Beach Code of

6 Ordinances, Section 106-257.  It says, "This City

7 Commission finds and determines that the

8 unauthorized parking of vehicles that cannot be

9 removed constitutes a public nuisance and a public

10 emergency affecting the property, public safety and

11 welfare of the citizens and residents of the city."

12 Did I read that correctly?

13      A    Yes.

14      Q    Are you familiar with this section of the

15 city code?

16      A    This is the first time that I believe I've

17 seen it.

18      Q    Well, according to the city code, towing

19 is a public safety issue, correct?

20      A    This section of the code talks about how

21 unauthorized vehicles constitute a public nuisance

22 if they can't be removed.

23      Q    And it relates to public safety, correct?

24      A    Yes.  It doesn't -- I don't see the word

25 "towing" in here.
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1      Q    Well, to your knowledge as the planning

2 director, how do you remove unauthorized parked --

3 cars that are unauthorized parked -- unauthorizedly

4 parked, if that's a word?

5      A    You would tow them.

6      Q    Okay.  So would the operation of a tow

7 company be a public safety issue, upon review of

8 this section of the code?

9      A    Pursuant to this section of the code, yes.

10      Q    Okay.  So the heightened concern regarding

11 traffic circulation near tow companies as a planning

12 director would apply, correct?

13           MR. BUCKNER:  Object to form.

14      A    I would not put tow yards and vehicle

15 storage areas in the same category as public safety

16 buildings like police stations and fire stations in

17 terms of the absolute need for efficient

18 circulation.

19      Q    Okay.  But you agree with me that the

20 legislative intent of this relates that -- indicates

21 that towing is a public safety issue, correct?

22           MR. BUCKNER:  Object to form.  Outside the

23      witness' competence.

24      A    This section of the code talks about the

25 public safety issues involved with the need to
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1 remove unauthorized vehicles, including the towing

2 of those vehicles.

3      Q    As the planning director, is the removal

4 of accident vehicles from the public right-of-way a

5 public safety issue?

6      A    Yes.

7      Q    And vehicles involved in accidents that

8 are blocking the right-of-way, in your experience,

9 how are they removed?

10      A    They are typically towed.

11      Q    And specifically going back to Exhibit D,

12 Beach Towing and Tremont have been issued a permit

13 to act as "a necessary tool for the Police

14 Department and Parking Department to properly manage

15 traffic and parking throughout the city," correct?

16      A    Correct.

17      Q    So the tow company's ability to fulfill

18 that function is a public safety issue?

19      A    The ability -- the tow company's ability

20 to remove unauthorized vehicles is a public safety

21 function.

22      Q    And it would be -- it would be -- to

23 remove the vehicle, the tow truck needs to get out

24 of its place of business and get to the scene of the

25 incident, right?
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1           MR. BUCKNER:  Object to form.

2      Speculation.

3      A    Correct.

4      Q    So the tow company would need to be able

5 to promptly arrive at the scene of an accident to

6 assist the Police Department under this permit,

7 correct?

8           MR. BUCKNER:  Object to form.

9      Speculation.

10      A    That I couldn't speculate to.  I don't

11 know what the procedures are for the expedited

12 removal of vehicles.

13      Q    Does it stand to reason as a planning

14 director that the longer the accident vehicles are

15 in the public right-of-way, the longer there's a

16 public safety issue?

17      A    I couldn't answer that on a general basis.

18      Q    Would you agree with me that the longer

19 there's accident vehicles blocking the public

20 right-of-way, the greater risk there is to public

21 safety?

22      A    Yes.

23      Q    Are you aware that Beach Towing current --

24 I think Beach Towing -- are you aware that Beach

25 Towing currently accesses the streets through Bay
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1 Road?

2      A    Yes.

3      Q    And I believe Tremont Towing also accesses

4 the streets through Bay Road, right?

5      A    I believe so, yes.

6      Q    And those are the only two tow companies

7 that provide police and parking towing services to

8 the City of Miami Beach, correct?

9      A    Correct.

10           (Defendant's Exhibit G was marked for

11 Identification.)

12 BY MR. REISS:

13      Q    I show you Exhibit G.  Have you seen

14 Exhibit G before?

15      A    I have not.

16      Q    Well, it's my understanding that this is

17 the plaintiff's most recent design for its project

18 across the street from Beach Towing.  And my

19 question is, when this project -- and you can look

20 through it.  You want a minute to look through it

21 and then I'll ask questions?

22      A    Sure.

23      Q    Go ahead.  I'll wait until you look at it.

24           (Witness reviews document.)

25      A    Okay.



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 79

1      Q    If you look at -- it's a page marked

2 A-2.10.  It shows a diagram.  It shows access to

3 this project on Bay Road.

4           MR. BUCKNER:  What page are you on?

5           MR. REISS:  It says A-2.10.

6           MR. BUCKNER:  Got it.

7 BY MR. REISS:

8      Q    You've got it?

9      A    I've got it.

10      Q    So my question is, in reviewing this

11 project, will the city consider the affect on

12 traffic circulation on Bay Road given that its only

13 two tow companies providing towing services to the

14 Police Department and the Parking Department are

15 also on Bay Road?

16           MR. BUCKNER:  Object to form.  Compound.

17      A    As part of the review process at the

18 Planning Board, the city will review the traffic

19 circulation elements for the entire street.

20      Q    And will the effect that its only two tow

21 companies providing police and parking services to

22 the city be given consideration upon that review?

23      A    I'm not aware of any special consideration

24 given to towing, storage or services.  But with that

25 said, our Transportation Department is the one that
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1 would be spearheading the circulation analysis.

2 They would be better equipped to answer that.

3      Q    Based upon your prior testimony that

4 removal of vehicles relates to public safety, is

5 that something as the planning director that should

6 be given consideration in analyzing access to Bay

7 Road?

8           MR. BUCKNER:  Object to form.

9      A    In this particular project, the

10 circulation of the entire street should be looked

11 at.

12      Q    And does the affect that that circulation

13 has on the public safety function of the tow

14 companies have any impact on that analysis as the

15 planning director?

16      A    That analysis should take into

17 consideration the circulation attributes of all

18 surrounding properties, towing and otherwise.

19      Q    Would the analysis be different if the

20 neighbors on Bay Road were not rendering a public

21 safety function?

22           MR. BUCKNER:  Object to form.

23      A    Meaning Beach Towing --

24      Q    And Tremont.

25      A    -- across the street.  And Tremont.
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1 That's something I would have to defer to our

2 Transportation Department on.

3      Q    As the planning director, do you think

4 that's something that should be considered?

5      A    I think --

6           MR. BUCKNER:  Object to form.

7      Speculation.

8      A    -- all uses should be considered as part

9 of the circulation analysis.

10           (Defendant's Exhibit H was marked for

11 Identification.)

12 BY MR. REISS:

13      Q    I show you Exhibit H.

14           (Witness reviews document.)

15 BY MR. REISS:

16      Q    Have you ever seen Exhibit H before?

17      A    No.

18      Q    It's a document produced by the City of

19 Miami Beach.  And actually, if you look on the last

20 page, it was certified by Mr. Granado.  In any

21 event, this indicates that Beach Towing Services at

22 1349 Dade Boulevard was awarded a towing permit for

23 police and parking services to conduct towing back

24 on October 1, 1985.  Do you see that?

25           MR. ANDRADE:  First page.
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1 BY MR. REISS:

2      Q    First page.

3      A    Yes.

4      Q    Do you have any reason to believe that's

5 not accurate?

6      A    No.

7      Q    Do you have any reason to believe that

8 Beach Towing Services, Inc. has not been conducting

9 towing services uninterruptedly at 1349 Dade

10 Boulevard since October 1, 1985?

11      A    No.

12      Q    Is that something you have considered in

13 your analysis back to Beach Towing's legal

14 nonconforming use of the 1349 Dade Boulevard

15 property?

16      A    I have not looked at this document as of

17 yet.

18      Q    Will you?

19      A    It's something that I can look at.

20      Q    Do you need to?

21      A    If it's left for me, I can certainly look

22 at it, sure.

23      Q    I'll leave you copies of whatever you

24 want.

25           (Defendant's Exhibit I was marked for
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1 Identification.)

2 BY MR. REISS:

3      Q    I show you Exhibit I.

4           (Witness reviews document.)

5 BY MR. REISS:

6      Q    Have you seen Exhibit I before?

7      A    Yes, I have.

8      Q    It's Beach Towing's Occupational License

9 issued October 1, 1987 for towing services at 1349

10 Dade Boulevard?

11      A    Yes.

12      Q    Is it your understanding that the City of

13 Miami Beach issued Beach Towing an Occupational

14 License on or about October 1, 1987 for towing

15 services at 1349 Dade Boulevard?

16      A    This was issued by the city.  I'm not sure

17 if this is the actual issued license or a renewal of

18 a license that had already been issued.

19      Q    Okay.  Fair enough.  But it's your

20 understanding it was issued either as a renewal or

21 as -- at least as a renewal?

22      A    Yes.  Correct.

23      Q    And is it your understanding that since

24 that time, the city has reissued Beach Towing an

25 Occupational License for towing services at 1349
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1 Dade Boulevard every year to the present?

2      A    Yes.

3           MR. REISS:  Off the record for a second.

4           (Discussion off the record)

5           (Defendant's Exhibit J was marked for

6 Identification.)

7 BY MR. REISS:

8      Q    I show you Exhibit J.

9           (Witness reviews document.)

10 BY MR. REISS:

11      Q    Looking at Exhibit J, it's a certified

12 copy of a record.  Actually, it was produced by the

13 plaintiff this case.  It's also marked SLA-12448 to

14 12470.  And it relates to a commission meeting on

15 June 4, 1980.  And the Section C says, "Commission

16 Memorandum No. 8205, Planning Board recommendation

17 regarding conditional use application for the

18 operation of a filling station at 1349 Dade

19 Boulevard."  You see that?

20      A    Yes.

21      Q    And then turning to the page that's marked

22 SLA-12456.

23      A    Okay.

24      Q    And it says, "Meyerson, Meyerson, David,

25 Meyerson."  It says, "Vincent J. Festa."  Do you see
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1 that?

2      A    Yes.

3      Q    It says, "Yes.  My name is Vincent J.

4 Festa and I'm the owner of the property at 1349 Dade

5 Boulevard.  And all I'm trying to do is put four

6 pumps back in the exact spot that they were when we

7 took them off."  Did I read that correctly?

8      A    Yes.

9      Q    Any reason to believe Mr. Festa wasn't

10 testifying truthfully that day?

11      A    No.

12           MR. BUCKNER:  Object to form.  Outside the

13      witness' competence.

14 BY MR. REISS:

15      Q    Going to SLA-12460, it says -- there's

16 "Festa, Meyerson, Falk, Festa, Falk, Festa, Falk,

17 Festa, Falk."  And then Festa says, and I'll read

18 it, "Okay.  I'm going to comply.  I won't mention

19 any names now, but I'm one of the few towing

20 services that is -- has a C-6 and C-6 is what you

21 need for towing."  You see where Mr. Festa says

22 that?

23      A    Yes.

24      Q    Do you have any reason to believe that

25 Mr. Festa's statement on June 4, 1980 was not
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1 accurate?

2      A    No.

3      Q    And do you have any reason to believe that

4 on June 4, 1980 Beach Towing was not conducting

5 towing services at 1349 Dade Boulevard?

6      A    No.

7      Q    Do you have any reason to believe 1349

8 Dade Boulevard was not what was then the C-6 zoning

9 district?

10      A    No.

11      Q    Is it consistent with your knowledge that

12 1349 Dade Boulevard on June 4, 1980 was, in fact, in

13 the C-6 district?

14      A    Yes, that is my understanding.

15      Q    And is it your understanding at that time

16 the city permitted towing services in the C-6 as a

17 permitted use?

18      A    That, I would need to refer to that

19 section of the code, the C-6 section of the code.

20      Q    Well, we can do that.  As we sit here

21 right now, do you have any reason to believe that

22 the city did not allow towing in the C-6 zoning

23 district during 1980?

24           MR. BUCKNER:  Object to form.

25      A    No.
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1      Q    And then if you turn to SLA-12462.  Let me

2 know when you're there.

3      A    Okay.

4      Q    You're there?

5      A    Uh-huh.  Yes.

6      Q    Okay.  "Daoud, Meyerson, Festa, Meyerson,

7 Festa, Meyerson, Festa, Meyerson, Festa, Meyerson,

8 Festa, Daoud, Meyerson, Daoud."  And then Festa

9 says, "Yes.  In the past I was open all night

10 because I had the police towing and I also had

11 Triple A."  Do you have any reason to believe that

12 Beach Towing did not have the police towing permit

13 for 1349 Dade Boulevard on June 4, 1980, as

14 Mr. Festa indicates in his testimony?

15           MR. BUCKNER:  Objection.  Mischaracterizes

16      the document.

17 BY MR. REISS:

18      Q    You can answer the question.

19      A    No.

20      Q    And if there was a police towing permit

21 issued, would that indicate the city's

22 acknowledgment that -- to you as the planning

23 director now that towing was a permitted use in C-6

24 at that time?

25      A    It would indicate to me that they had
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1 authorized towing there, but I couldn't address

2 whether or not it was permitted under C-6.

3      Q    That would be up to the planning director

4 to determine whether it was authorized, correct?

5      A    At that time under that ordinance, I

6 believe the planning and zoning director did make

7 that interpretation.

8      Q    He interpreted that C-6 was permitted --

9 that towing was permitted in C-6 in 1980?

10      A    The planning director would be the one to

11 make that interpretation.

12      Q    Do you have knowledge that, in fact, he

13 made that interpretation?

14      A    No.

15      Q    Is the planning director the person at the

16 city today that determines whether a specific use is

17 permitted in a particular zoning district?

18      A    Yes.

19      Q    And to your knowledge, has that always

20 been the case at the City of Miami Beach?

21      A    To my knowledge, yes.

22      Q    In 1980 was it the planning director who

23 made the determination as to whether a particular

24 use was allowed in a particular zoning district?

25      A    I would need to check that section of the
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1 code to see.  I'm not aware of it not being the

2 case.  But because I wasn't here, I couldn't answer

3 that for sure.

4      Q    Okay.  But as you far as you know, in

5 1980, just like today, it would be the planning

6 director who would determine whether a particular

7 use was permitted in a particular zoning district in

8 the City of Miami Beach, correct?

9      A    Correct, unless there was something in the

10 code at that time that said differently.

11           (Defendant's Exhibit K was marked for

12 Identification.)

13 BY MR. REISS:

14      Q    Let me show you Exhibit K.

15           MR. REISS:  I'm going to slide this to

16      you, Mr. Buckner.

17           MR. BUCKNER:  That's all right.

18           MR. REISS:  Thank you, sir.

19           (Witness reviews document.)

20 BY MR. REISS:

21      Q    Do you recognize any of these documents?

22      A    The front one I don't.

23      Q    You wouldn't know of something I wrote.

24      A    Let's see.

25      Q    Or at least I signed.
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1      A    The attached exhibits I do recognize.

2      Q    You want to take a minute -- Have you seen

3 all of these documents?  You want to take a minute

4 to review them?

5           (Witness reviews documents.)

6      A    Yes, I've seen all of these.

7      Q    Okay.  It's my understanding that from

8 these documents - and since you're a planning

9 director, these are City of Miami Beach records, you

10 may be better at interpreting them than me, so I

11 want to make sure my understanding is the same as

12 yours - that there was a tow company called Magnum

13 Towing or a company that wanted to do towing, and

14 that the city -- and it was in C-5.  And the city

15 granted a BTR.  And then one of the neighbors

16 complained and objected.  And there was an appeal of

17 the -- there was a hearing.  And it was a

18 determination that the towing was allowed in C-5.

19 It was appealed and the appeal was denied.  Is that

20 correct?

21      A    That's correct.

22      Q    And that's your understanding of these

23 records?

24      A    Yes.

25      Q    And is that your understanding of the
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1 facts having reviewed these records?

2      A    Yes.

3           MR. BUCKNER:  Object to form.

4 BY MR. REISS:

5      Q    And when the appeal was denied, my

6 understanding of the impact of that is the city made

7 a determination that the decision that during 1987

8 that towing was a permitted use in C-5 was a correct

9 determination.

10      A    That's correct.

11      Q    And do you have any knowledge of any facts

12 that indicate today that that was not a correct

13 determination?

14      A    No.

15      Q    And then as part of that appeal process,

16 there was a hearing.  And the transcript's attached.

17 It's going to be difficult because these aren't

18 marked with page numbers.  So I apologize for that.

19 Let me see when it was certified.  Let me see if

20 there's a page.  No, there's not.  Maybe it will be

21 easier if you hand me yours and I'll --

22      A    Okay.

23      Q    -- hand it back to you with the pages I

24 want to reference, instead of having you try to flip

25 through.
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1           MR. REISS:  Guys, I apologize that these

2      aren't numbered, but this is how they were

3      produced to me.

4 BY MR. REISS:

5      Q    Well, first of all, just looking at the

6 first page of the hearing transcript --

7           MR. REISS:  Can you guys get to that or

8      you want me to wait or --

9           MR. BUCKNER:  Yes.

10 BY MR. REISS:

11      Q    It's my under -- Have you seen this

12 transcript before?

13      A    Yes.

14      Q    And this is -- it's my understanding of

15 this document that it's a transcript of an appeal

16 for the determination -- File No. 1850, where there

17 was a determination that in the C-5 towing was a

18 permitted use.  And this is the transcript of the

19 appeal proceedings, correct?

20      A    Correct.

21           MR. BUCKNER:  Object to form.

22      Mischaracterizes the document.

23 BY MR. REISS:

24      Q    Did I mischaracterize the document to your

25 knowledge as the planning director?
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1      A    No.

2      Q    I'm sorry.  My copy's a little different.

3      A    That's okay.

4           MR. REISS:  Maybe, Mr. Boksner, can I use

5      your copy to help direct him?

6           MR. BOKSNER:  Sure.

7           MR. REISS:  And I'll give it back to you

8      when I'm done.  I'm sorry.  Thank you.  I

9      should have had myself an identical copy.

10 BY MR. REISS:

11      Q    There's a page in the transcript that

12 starts with the words, "Not to mention."

13           MR. REISS:  You guys want me to wait a

14      minute until you get caught up?  I think it's

15      like 17 from the back.

16           MR. BUCKNER:  Seventeen from the back?

17           MR. REISS:  Yes.

18           MR. BUCKNER:  Seventeen transcript pages

19      you mean?

20           MR. REISS:  Yes, sir.

21           MR. BUCKNER:  It's not 17.

22           MR. REISS:  It's not.  I miscounted?  Can

23      you find it?  It starts with, "Not to mention."

24 BY MR. REISS:

25      Q    While he's looking for that, do you
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1 recognize the name Kurlancheek?

2      A    Yes.

3      Q    Do you know that he was the planning

4 director for the City of Miami Beach back in 1987?

5      A    Yes.

6      Q    Do you know that from your own personal

7 knowledge?

8      A    I know that from my own personal

9 knowledge.

10           MR. REISS:  Did you find the page yet,

11      Mr. Buckner?

12           MR. BUCKNER:  I didn't.  You said it was

13      17 transcript pages or 17 actual pages?

14           MR. REISS:  I counted 17, but let me try

15      again.

16           MR. BUCKNER:  No, no, no, no.  I'm asking

17      you to clarify.

18           MR. REISS:  I'm sorry.

19           MR. BUCKNER:  Seventeen physical pages or

20      17 transcript pages?

21           MR. REISS:  Physical pages.

22           MR. BUCKNER:  What words am I looking for

23      now?  I got it.  Okay.  Thank you.

24 BY MR. REISS:

25      Q    Okay.  So we're on the same page.  And
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1 there's some conversation between Goldberg, Holtz,

2 Goldberg, Holtz, and then Kurlancheek.  And

3 Mr. Kurlancheek states, "We permit towing services

4 in a C-6 area."  Do you see that?

5      A    Yes.

6      Q    Do you have any knowledge of any facts

7 that indicate that on the date of this hearing, an

8 appeal from the decision of the board on December 4,

9 1987, that the planning director's determination

10 that the City of Miami Beach permits towing services

11 in the C-6 area was not correct?

12      A    No.

13      Q    Or that it was an improper determination?

14      A    No.

15      Q    Or that it was contrary to the city's

16 zoning code?

17      A    No.

18      Q    Do you agree with it?

19      A    I would need to evaluate the C-6 zoning

20 ordinance language before I could reach that

21 determination.

22      Q    Well, was that part of your analysis so

23 far in determining whether Beach Towing's current

24 use of 1349 Dade Boulevard is a legal nonconforming

25 use?
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1      A    That's one of the things that I'm looking

2 at.

3      Q    And does the prior planning director's

4 determination influence your decision in that

5 regard?

6      A    It's something that I would look at.

7      Q    Okay.  Is that binding on you?

8      A    What was said in the transcript?

9      Q    The prior planning -- the planning

10 director's determination and the denial of the

11 appeal when it was appealed, the decision that it

12 was permitted, is that binding on you?

13           MR. BUCKNER:  Object to form.

14 BY MR. REISS:

15      Q    In your opinion?

16      A    It would be binding on me as it pertains

17 to the property that was subject to the appeal.

18      Q    Okay.  What about the determination that

19 the C-6 was a permitted -- that towing was permitted

20 in C-6 on December 4, 1987?

21           MR. BUCKNER:  Form.

22      A    This appeal had to do with a specific

23 property.  It wasn't specific to the C-6 area.

24      Q    The property was located in the C-6 area.

25 I'm sorry.  The property is located in C-5, correct?
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1      A    Yeah, this property was located in C-5.

2      Q    Okay.  So is it binding as to C-5?

3      A    So his statement in the record would not

4 necessarily be binding.

5      Q    As to C-5 you mean?

6      A    Well, it would be binding as it pertains

7 to C-5 because that's the subject of this appeal.

8      Q    Okay.  So then this is to you binding

9 precedent that on December 4, 1987 towing was

10 permitted in the C-5 zoning district?

11      A    As it pertains to this particular

12 application -- or to this particular appeal.

13      Q    Okay.  Do you have any knowledge of any

14 facts that indicate that this determination would

15 not be applicable to the entire C-5 zoning district?

16      A    No.

17      Q    Is there anything, to your knowledge,

18 about that property that makes it unique as opposed

19 to any other property in the C-5 district on

20 December 4, 1987?

21      A    You're referring to the property that was

22 the subject of the appeal?

23      Q    Yes, sir.

24      A    No.

25      Q    And then turning three physical pages, at
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1 the top of the page it says, "to stop having

2 automobile storage lots."

3      A    Okay.

4      Q    And then Mr. Kurlancheek, your

5 predecessor, states, "We have interpreted the city's

6 zoning ordinance to allow for storage and towing

7 facilities in the C-6 area."  You see where he says

8 that?

9      A    Yes.

10      Q    Do you have knowledge of any facts that

11 indicate that that is not a correct interpretation

12 of the code of the City of Miami Beach on

13 December 4, 1987?

14      A    No.

15      Q    And then Mr. Goldberg says, "Well, we have

16 also said in the C-5 area."  Do you agree with that

17 statement?

18           MR. BUCKNER:  Object to form.

19      A    Do I agree that he said it?

20      Q    All right.  Withdrawn.

21           And then Mr. Goldberg says, "Well, we have

22 also said in the C-5 area."  And then

23 Mr. Kurlancheek, your predecessor, says, "As well as

24 the C-5 area."  Do you see that?

25      A    Yes.



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 99

1      Q    Do you have knowledge of any facts to

2 indicate that that is not a proper interpretation of

3 the City of Miami Beach Code on December 4, 1987?

4      A    No.

5      Q    And I think we earlier established that

6 it's your understanding that Beach Towing was -- at

7 1349 Dade Boulevard was conducting towing services

8 in the C-6 area as of this date, correct?

9      A    That's correct.

10      Q    And based upon this, you have no knowledge

11 of any facts that that was not a permitted use under

12 the then existing code, correct?

13           MR. BUCKNER:  Object to form.

14      A    Correct.

15           MR. REISS:  What's the matter with the

16      form?

17           MR. BUCKNER:  You said based on this.  I

18      don't know what "this" is.

19           MR. REISS:  Okay.

20 BY MR. REISS:

21      Q    Based on the statements of Mr. Kurlancheek

22 in this transcript, you have no knowledge of any

23 facts that indicate that Beach Towing's use of the

24 1349 Dade property in the C-6 area in 1987 was not a

25 permitted use under the City of Miami Beach Code,
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1 correct?

2      A    Correct.

3      Q    What is the policy among planning

4 directors regarding adhering to a prior planning

5 director's decisions about interpretation of the

6 zoning code in the City of Miami Beach?

7      A    It depends upon the interpretation and how

8 it was issued.

9      Q    You've read Mr. Kurlancheek's

10 interpretation of the code at that time.  What

11 policy would you apply or should be applied by you

12 as a planning director in considering his

13 determinations back in 1987?

14      A    I would certainly take anything that he

15 may have said into consideration.

16      Q    Do you have any reason to reject any of

17 the things that he said that we just went over?

18      A    No.

19      Q    Is there any policy that you're aware of

20 that says let's try to stick to what the previous

21 planning director's opinions were concerning his

22 interpretation of the code?

23      A    There's nothing that I'm aware of in the

24 code that pertains to that.

25      Q    So as far as you're concerned, one
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1 planning director to the next, the interpretation of

2 the city code could be completely opposite?

3      A    That would be a fair statement.

4      Q    But in this case, you see no reason to

5 reject any of these statements of Mr. Kurlancheek?

6      A    I haven't seen anything to reject those,

7 no.

8      Q    How much time since July 25 to the

9 present, since the commission -- and I have the

10 transcript.  We can go over what the motion and the

11 vote was.  Since that determination was made and an

12 amicus is going to be issued, how much time have you

13 spent in analyzing the issue?

14      A    I haven't kept track.  So, hours.

15      Q    Let me ask you this.  Do you feel like

16 most of your -- most of the time you were going to

17 spend on the issue has already been spent or is

18 going to be spent in the next five days?

19      A    I would say that I've spent probably half

20 the time I was going to spend.

21      Q    Has the plaintiff in this case or anybody

22 operating on behalf of the plaintiff or acting on

23 behalf of the plaintiff provided you any materials

24 to consider with respect to this issue?

25      A    I have not received anything from the
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1 plaintiff.

2      Q    Other than the letter that we went over

3 attached to the Notice, right?

4      A    Correct.

5      Q    And have you looked at that and considered

6 it with respect to your determination?

7      A    And just so I'm clear, which letter was

8 that again?

9      Q    The one.

10      A    Oh, the original letter.

11      Q    Yes.

12      A    I have not received anything but that from

13 the plaintiff.

14      Q    And did you consider that so far in your

15 thoughts about the issue?

16      A    I have not looked at that as of yet.

17      Q    Has anybody tried to -- from the

18 plaintiff -- strike that.

19           Anybody who's acting on behalf of the

20 plaintiff, to your knowledge, tried to convince you

21 of a position as to the -- whether Beach Towing's

22 use of the property at 1349 Dade Boulevard is a

23 legal nonconforming use?

24      A    No.

25      Q    And just to clarify, Exhibit B-1, the
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1 April 15, 2016 letter, you looked at this over two

2 years ago.  You just didn't feel the need to look at

3 it again as part of your contemplation of the

4 present issue, correct?

5      A    Correct.

6           (Defendant's Exhibit L was marked for

7 Identification.)

8 BY MR. REISS:

9      Q    I show you Exhibit L.

10           (Witness reviews document.)

11 BY MR. REISS:

12      Q    You had a chance to look at Exhibit L?

13      A    This is the first time I've seen this.

14      Q    I think this relates to -- I think it --

15 if you look at Exhibit J.

16      A    Okay.

17      Q    As a planning director, you're probably

18 better at reading these documents than me.  Can you

19 tell how L relates to J, if at all?  They're both

20 File No. 8205.

21      A    So J is -- looks to me like it's an after

22 action for the June 4, 1980 agenda.  And item C,

23 which is Commission Memorandum 8205, Planning Board

24 recommendation from a filling station.  The only

25 thing is the date on Exhibit L is May 7, 1980.  So I
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1 don't know if this commission memorandum here is the

2 same one that was used for this after action use for

3 the June 4th agenda.

4      Q    Okay.  But they relate to the same subject

5 matter from what you can see?

6      A    Yes.

7      Q    Now, it looks like to me that -- I think

8 we earlier said that it looks like from the records

9 that we've seen today that Beach Towing was

10 performing towing services back in 1979.  Remember

11 that?

12      A    Yes.

13      Q    And you have no reason to dispute that,

14 right?

15      A    No.

16      Q    And this looks like a conditional use

17 application related to the gas pumps, correct?

18      A    Correct.

19      Q    And does the fact that the conditional use

20 permit for reinstalling the pumps mean to you that a

21 fraud was committed on the city?

22           MR. BUCKNER:  Object to form.

23      A    No.

24      Q    Somebody can get a conditional use permit

25 and then they can decide not to use it, right?
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1      A    Sure.

2      Q    And that doesn't mean it was a fraud?

3      A    No.

4      Q    And as far as we know, as of May 7, 1980

5 the premises at 1349 Dade Boulevard were already

6 being used to conduct towing services, correct?

7           MR. BUCKNER:  Objection.  Outside the

8      witness' knowledge.

9 BY MR. REISS:

10      Q    Based on what you've seen here today?

11      A    Based on what I've seen here today.

12      Q    And you have no reason to doubt that?

13      A    No.

14      Q    And since, as far as you know, towing was

15 already going on in 1979, the fact that no one ever

16 acted on this conditional use permit does not

17 undermine the possibility that you may ultimately

18 determine that towing at 1349 Dade Boulevard is a

19 legal nonconforming use, correct?

20      A    Correct.

21           MR. REISS:  I've got 11:58.  Let's take

22      that half hour break.  Come back at 12:30.

23           (There was a lunch recess taken from

24 11:58 p.m. to 12:52 p.m.)

25           (Defendant's Exhibit M was marked for
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1 Identification.)

2 BY MR. REISS:

3      Q    I show you M as in Mary.

4           Mr. Mooney, you understand you're still

5 under oath, correct?

6      A    Correct.

7      Q    I don't want to ask, but I have to.  Are

8 you familiar with Exhibit M?

9      A    Yes.

10      Q    What is it?

11      A    This was a previous zoning ordinance that

12 was in effect from October 1971 through October of

13 1989.

14      Q    And I think we earlier established that

15 1349 Dade Boulevard in 1985 was located in the C-6

16 zoning district, correct?

17      A    That's correct.

18      Q    And is it your understanding that even as

19 far back as 1979 when Beach Towing was conducting

20 towing services at 1349 Dade Boulevard, it was also

21 in the C-6 zoning district?

22           MR. BUCKNER:  Object to form.

23      A    That's my understanding.

24      Q    And as part of your occupation as the

25 planning director, do you have occasion to review
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1 previous versions of the code like Exhibit M?

2      A    Yes.

3      Q    Have you yet looked at this in

4 consideration of the issues that we've been

5 discussing today?

6      A    I've reviewed the portions related to C-5

7 and C-6.

8      Q    Okay.  Tell me what it meant to you as far

9 as your determination.

10      A    I haven't made the formal determination

11 yet.  But the C-5 and C-6 sections of the code

12 talked about what the permitted uses were in each

13 district.

14      Q    Okay.  There's been towing in the City of

15 Miami Beach at least since 1970, right?

16      A    I don't know the specific date, but --

17      Q    There's been tow companies located in the

18 city since at least 1970, as far as you know, right?

19      A    As far as I know.

20      Q    In fact, as far as we know, we know Beach

21 Towing was conducting towing at 1349 Dade Boulevard

22 as early as 1979, to your knowledge, right?

23      A    Correct.

24      Q    And in the code in front of you, do you

25 find anywhere where the word "tow company" is
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1 actually referenced?

2      A    I did not see tow companies.

3      Q    Does that in any way mean to you that

4 towing is prohibited everywhere in the city under

5 this version of the code?

6      A    No.

7      Q    And that's your interpretation as the

8 current planning director of the City of Miami

9 Beach, right?

10      A    I have not made any formal interpretation

11 on this code.

12      Q    Well, you -- I think I just -- I'm not

13 trying to put words in your mouth, but you just said

14 you read it and you did not, after reading it, feel

15 that this -- that the code in effect at least

16 through 1985, although it doesn't mention towing --

17 tow companies specifically, in your opinion does not

18 preclude towing because the words are absent from

19 the document?

20      A    That's correct.

21      Q    All right.  And then looking at page 6.26.

22      A    Okay.

23      Q    It talks about "C-6 Intensive Commercial

24 District."  And then it says, "District Purpose.

25 This is a utilitarian district characterized by
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1 sales, storage, repair, processing, wholesaling and

2 trucking activities and shall not include any

3 residential uses."  Did I read that correctly?

4      A    Yes.

5      Q    And this is where 1349 Dade Boulevard is

6 located, correct?

7      A    That's correct.

8      Q    And do trucking activities, in your mind,

9 include towing services?

10           MR. BUCKNER:  Object to form.

11      A    Where would that be?  Are you reading from

12 the code or --

13      Q    It says, "District Purpose."  Trucking

14 activities is one of the listed --

15           MR. BUCKNER:  Object to form.

16 BY MR. REISS:

17      Q    -- one of the listed characterized

18 activities.

19           MR. BUCKNER:  Object to form.

20      A    I don't know if I would characterize

21 towing as trucking per se.

22      Q    Would you say it's per se not included?

23      A    I wouldn't say that towing is not included

24 in the district purpose.

25      Q    And then it lists the permitted uses.  And
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1 one of them is Subsection B-1, "Any nonresidential

2 use permitted in C-5 district except those uses

3 listed as conditional uses," correct?

4      A    That's correct.

5      Q    All right.  So if you look under

6 Subsection 20, towing is not listed there as a

7 conditional use, is it?

8      A    No.

9      Q    So it's not excluded in C-6 as a

10 conditional use, correct?

11           MR. BUCKNER:  Object to form.

12      A    Correct.

13      Q    Let me restate it.  Towing is not excluded

14 as a permitted use in C-6 by virtue of the fact that

15 it's listed as a conditional use because it's not

16 listed as a conditional use, correct?

17      A    That's correct.

18      Q    And then under permitted uses, if you look

19 at C-5, and so anything in C -- if I understand this

20 correctly, anything that's allowed in C-5 is allowed

21 in C-6 unless it's a conditional use in C-6, right?

22      A    Pursuant to B-1, that's correct.

23      Q    Okay.  And then if we look at -- all

24 right.  And then earlier in your deposition I think

25 you said that you had no reason to disagree with
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1 Mr. Kurlancheek's interpretation that C-5 -- towing

2 was permitted in C-5 and, therefore, based upon your

3 reading of B-1, it would be permitted in C-6,

4 correct?

5           MR. BUCKNER:  Form.

6      A    Any nonresidential use permitted in the

7 C-5 district, except those listed as conditional

8 uses, would be permitted in the C-5.

9      Q    Okay.  Towing is not a residential use,

10 right?

11      A    That's correct.

12      Q    So, therefore, it would be permitted in

13 C-6 under the code?

14           MR. BUCKNER:  Object to form.

15      A    So you're saying that pursuant to Section

16 6-13, B-1, that any nonresidential use permitted in

17 the C-5 district except those listed as conditional

18 uses.

19      Q    Right.  And I think earlier in your

20 deposition you said that you did not disagree with

21 Mr. Kurlancheek's interpretation under this code

22 that towing was a permitted use under C-5.

23      A    I didn't disagree with his conclusions in

24 his -- in the transcript.

25      Q    Do you disagree with the Board of
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1 Adjustment's holding on the Magnum Towing matter

2 that we discussed earlier today?

3      A    No.

4      Q    So looking at this then and

5 Mr. Kurlancheek's decision and looking at the code,

6 towing is permitted under this version of the code

7 in the C-6 and C-5 Districts, correct?

8           MR. BUCKNER:  Object to form.

9      A    That I couldn't answer per the code

10 because towing is not listed as a specific use in

11 C-6 or C-5.

12      Q    Okay.  But it was interpreted by the city

13 and we went over the Magnum Towing case and Board of

14 Adjustment's opinion back in 1987 as allowing towing

15 in C-5, right?

16           MR. BUCKNER:  Object to form.

17 BY MR. REISS:

18      Q    That was the interpretation?

19      A    That was the conclusion reached by the

20 planning director as part of the transcript.

21      Q    And you don't disagree with that?

22      A    And, no, I don't disagree with that.

23      Q    And do you see anything in the code that

24 negates that determination?

25      A    No.
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1      Q    And you have in front of you C-5, if you

2 turn to page 6.24, I think those are the permitted

3 uses in C-5, right?

4      A    That's correct.

5      Q    Well, they start on 6.23.

6      A    That's correct.  B, under 6-12 B, "Uses

7 Permitted."

8      Q    All right.  And one of the uses is number

9 20, "Storage garages, automobile and truck storage

10 within an area enclosed by an opaque masonry wall or

11 structural wood fence not less than 6 feet in

12 height."  Other than the exchange of money in return

13 for parking the vehicle, is that generally analogous

14 to what towing services are about?

15           MR. BUCKNER:  Object to form.

16      A    Number 20 would be consistent with the

17 towing operation.

18           MR. REISS:  What was the matter with the

19      form?

20           MR. BUCKNER:  I think you're

21      mischaracterizing.

22 BY MR. REISS:

23      Q    Did I mischaracterize something?

24      A    Not to me.

25      Q    Thank you.  So looking at the permitted
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1 uses in C-5, do you see anything in the code that

2 negates the idea that towing was a permitted use in

3 C-6, under this version of the code marked as

4 Exhibit M, which is effective through the end of

5 January 18, 1985?

6      A    No.

7      Q    So, just so I'm clear then, just because

8 the word "towing" is not listed as a permitted use

9 in C-5 or C-6, to you looking at the code, based on

10 what you know, does not make towing an illegal

11 unpermitted use, correct?

12      A    In C-5 or C-6, correct.

13      Q    It's my understanding that after Exhibit

14 M, the next time the code -- there was a major

15 amendment to the code was the '89 code, right?

16      A    That's correct.

17           (Defendant's Exhibit N was marked for

18 Identification.)

19 BY MR. REISS:

20      Q    I show you Exhibit N as in Nancy.

21           MR. REISS:  I'm one short.

22           MR. ANDRADE:  Are you?

23           MR. REISS:  I've got mine, but --

24           (Witness reviews document.)

25 BY MR. REISS:
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1      Q    Have you ever seen Exhibit N before?

2      A    I don't believe so.

3      Q    This is kind of peculiar, because this is

4 N, but N sub F, if you would turn to that.

5      A    Exhibit F within N.

6      Q    Yes, sir.

7      A    Okay.

8      Q    This looks like a screen shot of the City

9 of Miami Beach records showing Tremont Towing at

10 1916 Bay Road.  Do you know what -- in 1988 what

11 zoning district that would have been located in?

12      A    I don't know offhand what that district --

13 where that would be located.

14      Q    Do you know -- where the Sunset Harbour

15 shops are now, do you know what zoning district that

16 would have been in prior to 1989?

17      A    That's CD-2 now.  Probably CD-5 --

18 probably C-5.  But without actually seeing a map

19 from then, I couldn't confirm.

20           MR. ANDRADE:  There's a map in the back.

21      I'm pretty sure.

22           MR. REISS:  Well, I have the -- I only

23      have one copy, though.

24           MR. ANDRADE:  Didn't we print out -- yeah,

25      that's the one.  That has the map.  The map's



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 116

1      not there.  It's in here.

2           THE WITNESS:  Okay.

3 BY MR. REISS:

4      Q    I'll have to pass it around.  I won't mark

5 it as an exhibit.  But if you want a take a minute,

6 you can look at it.  See if you can --

7      A    Okay.

8      Q    -- figure out where that address -- zoning

9 district is.  And we'll pass it around if they want

10 to look at it.

11           MR. ANDRADE:  The map's like towards the

12      back.

13 BY MR. REISS:

14      Q    There's a tab.  Well, that was where --

15      A    Yes.  It's actually C-6.

16      Q    Okay.

17      A    Yeah, that whole area was C-6.

18      Q    Okay.  So, in any event, looking at --

19      A    Can I pass it around?

20      Q    Yes, you can pass it around if they want

21 to look at it.  I'm not hiding anything.

22           MR. REISS:  But I'd ask you to agree that

23      if I marked it, it's not a waiver of my work

24      product.

25           MR. BUCKNER:  You're not waiving your work
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1      product.

2           MR. REISS:  I think I put a tab on the

3      one --

4 BY MR. REISS:

5      Q    Is that the one you looked at, P-5?

6      A    Yes.

7           MR. BUCKNER:  I've got it.  Go ahead.

8 BY MR. REISS:

9      Q    So looking at the exhibit that's N sub F,

10 and I think we established that towing is not listed

11 specifically anywhere in the code that existed at

12 this time, yet it looks like there are licenses

13 issued to towing companies in the C-5 district --

14 I'm sorry, in the C-6 district under the code.

15      A    That's correct.

16      Q    And so, therefore, that would support your

17 conclusion that simply because the word "towing"

18 isn't mentioned does not imply that it's a

19 non-permitted use under the code prior to 1989,

20 correct?

21      A    That's correct.

22      Q    And then turning to -- on Exhibit N, the

23 document sub-marked N-G as in good, there's another

24 1989 screen shot of a tow company for -- at 1333

25 Dade Boulevard.  Do you know what zoning district
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1 that was?

2      A    Would also have been the C-6.

3      Q    So again another towing permit issued even

4 though the code in C-6 does not mention the word

5 "towing"?

6      A    Now, this one says South Beach Brothers

7 Auto Service.

8      Q    But at the bottom of that it says

9 "wrecker/towing service."  You see that, "$165,

10 Occupational Fees Calculations"?

11      A    Oh, okay.  I'm sorry.  Yeah.  Under the

12 "Description."  Okay.  Yes.  It says "wrecker/towing

13 service" and "tow truck."

14      Q    And then turning to N sub H, N-H, it's --

15 that's again -- that's Alton Towing, Inc. at 1333

16 Dade Boulevard, and it's wrecker/towing service.

17 Again, that would be C-6?

18      A    That address is --

19      Q    C-5?  I'm sorry.  This is --

20      A    Alton Towing at 1333 Dade Boulevard would

21 be C-6.

22      Q    Actually, this was issued in 1996, right,

23 this Alton Towing, Inc., original issue date?

24      A    Yes.

25      Q    And so at that time it would be CD-2?
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1      A    That's correct.

2      Q    Would the Planning Department have

3 reviewed this Business Tax Receipt before issuing

4 the license?  This is an original.

5           MR. BUCKNER:  Objection.  Speculation.

6      A    They should have.  Whether they did, I

7 don't know without looking at the notes.

8      Q    Okay.  And then looking at Exhibit N as in

9 Nancy, I as in ice, it's a BTR, Business Tax

10 Receipt.  It looks like Occupational License issued

11 1984.  Do you know where 800 First Street was at

12 that time?

13      A    No.  I would need to review the zoning

14 map.

15           MR. REISS:  Guys, pass that back.

16           MR. ANDRADE:  Incidentally, that's

17      Russel's home now.

18           MR. REISS:  You're not allowed to do that.

19      A    It's 801 -- oh, 800 First Street.  Okay.

20 It is C-6.

21      Q    Okay.  So again, even though towing is not

22 listed, apparently the city is issuing licenses for

23 towing in C-6 consistent with the interpretation of

24 Mr. Kurlancheek that towing was permitted in C-6 at

25 that time, correct?
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1      A    Correct.

2      Q    And the absence of the word "towing" in

3 C-5 or C-6 in your review of the city code in effect

4 and through 1989 does not negate the legality of

5 towing in those districts, correct?

6      A    Correct.

7      Q    Will it be important to your analysis that

8 the city code requires cars being towed for police

9 or parking department to be stored on the city --

10 within the city despite the fact that in the

11 pre-1989 code towing was not specifically listed

12 expressly as a permitted use in C-5 or C-6, or

13 anywhere in the code?

14      A    Can you repeat?

15           MR. BUCKNER:  Form.

16 BY MR. REISS:

17      Q    Yes.  We know that the city code requires

18 cars being stored for police or parking -- for the

19 police or parking department to be stored in the

20 City of Miami Beach, correct?

21      A    Correct.

22      Q    And we know that prior to 1989 there were

23 tow companies located in the City of Miami Beach?

24      A    Correct.

25      Q    And we also know that the word "tow
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1 company" is not listed in the pre-1989 code at all,

2 correct?

3      A    Correct.

4      Q    So as part of your analysis, will you

5 consider the fact that even though towing is not

6 specifically listed, the code elsewhere actually

7 required the towed cars to be stored within the

8 city?  Will that come into play as part of your

9 analysis?

10      A    That's something that I can look at.

11      Q    Have you considered that before today?

12      A    No.

13      Q    If the code required, as it did, cars

14 being towed for the police or parking department to

15 be stored within the city, wouldn't you be required

16 as part of your interpretation to apply that towing

17 must be permitted somewhere within the city?

18      A    The interpretation that I'm doing is

19 specific to one property.  And so I can certainly

20 take into consideration the fact that under another

21 section of the code cars towed in Miami Beach by

22 police and fire were required to be located within

23 Miami Beach.

24      Q    And particularly with respect to any

25 interpretation or argument that simply because



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 122

1 towing is not specifically listed it's therefore

2 negated, correct?

3      A    Correct.

4      Q    They can't both be true at the same time.

5 The code can't require the cars to be towed and

6 parked in the city and at the same time preclude all

7 towing, right?  Those are impossibilities?

8      A    That would be a correct statement.

9           MR. REISS:  I need to take a two-minute

10      break.  Sorry.

11           (There was a recess taken from 1:18 p.m.

12 To 1:22 p.m.)

13 BY MR. REISS:

14      Q    Mr. Mooney, what definition of legal

15 nonconforming use are you using in your analysis?

16      A    The definition from Chapter 118 under

17 Nonconformances.

18      Q    Do you know generally what that provision

19 provides for?

20      A    No.  I would need to -- I would need to

21 access the code.

22      Q    Do you know what section it is?

23      A    It's Chapter 118.  I don't know the exact

24 section.

25      Q    Generally what's a legal nonconforming



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 123

1 use?

2      A    Generally a legal nonconforming use is a

3 use that was lawfully established prior to a change

4 in the code that subsequently prohibited the use.

5      Q    Do you have knowledge of any facts to

6 indicate that Beach Towing's use of 1349 Dade

7 Boulevard today for towing is not a legal

8 nonconforming use?

9      A    No.

10      Q    Prior to 1989, was towing at 1349 Dade

11 Boulevard a permitted use?

12           MR. BUCKNER:  Object to form.

13      A    My reading in research of the code

14 indicates that it appears to have been permitted in

15 the C-5 district under the towing -- under the

16 vehicle storage, 612, B-20.

17      Q    Okay.  And therefore in C-6 at 1349, since

18 it was permitted in C-5, and C-6 adopts C-5, it was

19 permitted in C-6 as well?

20      A    That's correct.

21      Q    So if I'm clear then, it's your

22 interpretation of the City of Miami Beach Zoning

23 Code that prior to 1989 towing was a permitted use

24 at 1349 Dade Boulevard?

25      A    Yes.
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1      Q    And I think you said earlier that based on

2 your letter to Mr. Penn that you believe that towing

3 is not a main permitted use in the post-1989 zoning

4 code in CD-2, correct?

5      A    That's correct.

6      Q    So since it was, based on your testimony

7 today towing was a permitted use prior to 1989 at

8 1349 Dade Boulevard, when it became not a main

9 permitted use in CD-2 post 1989, it became a legal

10 nonconforming use because it was uninterruptedly

11 used for that purpose, correct?

12      A    I have not reached that formal conclusion

13 as of yet.

14      Q    But you have no knowledge of any facts to

15 indicate that the answer to my question is not, in

16 fact, correct, it became a legal nonconforming use?

17      A    I don't have anything -- I haven't seen

18 anything that would contradict that.

19           MR. REISS:  It's your turn, Mr. Buckner.

20      Do you want to switch sides to make it easier

21      for the court reporter?

22           MR. BUCKNER:  If you don't mind, can we

23      take a break and do that?  Because I think it's

24      going to be too hard for me to talk over these

25      guys.
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1           MR. REISS:  And then we're going to switch

2      back on redirect?

3           MR. BUCKNER:  Yes.

4           (There was a recess taken from 1:26 p.m.

5 to 1:30 p.m.)

6           MR. BUCKNER:  Okay.  I'm going to

7      continue.  I apologize to you all in advance.

8      I forgot to make enough extra copies.  So I've

9      got one for the witness and one for them or

10      you.

11           MR. BOKSNER:  That's fine.

12           MR. BUCKNER:  We'll figure it out.  A lot

13      of it's stuff we've already used.

14                  CROSS-EXAMINATION

15 BY MR. BUCKNER:

16      Q    All right.  Mr. Mooney, I'm going to try

17 not to cover all the ground Mr. Reiss covered.  I

18 just want to -- I want to talk to you about some of

19 this stuff.

20           Okay.  What's an accessory use?

21      A    A use that is subordinate to the main

22 permitted use.

23      Q    Okay.  And am I correct that an accessory

24 use cannot continue unless the main permitted use is

25 continuing?
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1      A    That's correct.

2      Q    So if, for example, you had a gas station

3 with an accessory towing use, when the gas station

4 ceased to function, the towing use would have to end

5 as well, correct?

6           MR. REISS:  Object to the form.

7      A    If the towing function was accessory to

8 the gas station, yes.

9      Q    And there's been a lot of different words

10 used today.  I want to make sure I'm using the right

11 ones the way you use them in your professional work.

12 Do you refer to it as a main permitted use?

13      A    Yes.

14      Q    And I know we've gone through this, but

15 what is a main permitted use?

16      A    A main permitted use is the use -- the

17 main use on the property.  And it would not be

18 considered an accessory use.

19      Q    And main permitted uses are set out in the

20 code we've been talking about, correct?

21      A    That's correct.

22      Q    Both the post-1989 code and the pre-1989

23 code?

24      A    That's correct.

25      Q    And those main permitted uses are the uses
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1 that are allowed in each zoning district as set

2 forth in the code, correct?

3      A    That's correct.

4      Q    And so one way the citizens of the City of

5 Miami Beach can tell what kind of uses they're

6 permitted to put their property to is by going to

7 the zoning code and looking to see what the main

8 permitted uses are, correct?

9      A    That's correct.

10      Q    And in addition to main permitted uses,

11 there's also, we've talked about accessory uses,

12 correct?

13      A    That's correct.

14      Q    And there are also things known as

15 conditional use, right?

16      A    That's correct.

17      Q    What's a conditional use?

18      A    A conditional use is a use that requires

19 the review and approval of the Planning Board before

20 it can become an operational use.

21      Q    And so a conditional use is something that

22 could potentially be allowed, but only with certain

23 approvals, in this case, as you described, from the

24 Planning Board, correct?

25      A    That's correct.
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1      Q    And were there conditional uses in --

2 strike that.

3           Are there conditional uses under the

4 current code?

5      A    Yes.

6      Q    And were there conditional uses under the

7 pre-1989 code?

8      A    Yes.

9      Q    And just so we're clear, because I don't

10 want the record to be in any way ambiguous later,

11 when I say "the code," we're talking about the Land

12 Development Regulations of the city code?

13      A    That's correct.

14      Q    Okay.  So if I refer to that as "the

15 code," you know what that is?

16      A    Okay.  Yes.

17      Q    All right.  And I'm going to try and be

18 careful, because I know we're dealing with pre and

19 post 1989, so I'll try and put a date on it.  But if

20 for some reason I'm not clear to you - you seem very

21 adept at asking for a restatement - you will, I'm

22 sure, ask me to restate?

23      A    Yes.

24      Q    Okay.  So the fact that something's a main

25 permitted use in a particular district, that means
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1 that someone who owns property that's zoned in that

2 district can put their property to that use without

3 any further approval, correct?

4      A    They would need building permit approval

5 potentially if they're doing physical improvements

6 on the site and the use would also require a

7 Business Tax Receipt.

8      Q    Okay.  But they wouldn't need a

9 conditional use approval, would they?

10      A    No.  Not if it's listed as a main

11 permitted use.

12      Q    Right.  And so if it's not listed as a

13 main permitted use in a particular district and

14 someone wants to put their property to that use,

15 they need to get a conditional use approval,

16 correct?

17           MR. REISS:  Form.

18      A    If it is listed as a conditional use

19 within that zoning district, they would need to get

20 conditional use approval.

21      Q    Well, let me ask you this.  In going

22 through the code, is every single possible use to

23 which a particular parcel of land could put actually

24 listed somewhere in the code?

25      A    No.
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1      Q    In fact, isn't it the case that both in

2 the pre-1989 code and the current code there are

3 certain uses that are set forth in there, correct?

4      A    Correct.

5      Q    And there are some set forth as primary --

6 I'm sorry, as main permitted uses, correct?

7      A    That's correct.

8      Q    And there are some set forth as

9 conditional uses, correct?

10      A    That's correct.

11      Q    And there are other uses that are not

12 listed anywhere?

13      A    That's correct.

14      Q    But those uses do exist within the City of

15 Miami Beach today, do they not?

16      A    Yes, they do.

17      Q    And prior to 1989, such uses existed

18 within the City of Miami Beach, did they not?

19      A    Yes.

20      Q    So the mere fact that -- well, strike

21 that.

22           And the reason for that is because the

23 Zoning Code cannot possibly anticipate every single

24 potential use to which property can be put, correct?

25      A    Yes.
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1      Q    And so the main permitted uses tell you

2 what you can do without further approval from the

3 zoning -- from the Planning Board, correct?

4           MR. REISS:  Form.

5      A    That's correct.

6      Q    And the conditional uses are uses you can

7 put property to if you get Planning Board approval,

8 correct?

9      A    That's correct.

10      Q    And back before 1989 -- well, strike that.

11           Today when -- is the City of Miami Beach

12 still -- strike that.

13           Today does the City of Miami Beach still

14 approve on occasion conditional uses of property?

15      A    Yes.

16      Q    And do those conditional uses require

17 approval from the Planning Board?

18      A    Yes.

19      Q    Do they require commission approval?

20      A    No.  Not under today's code.

21      Q    Did they used to require commission

22 approval?

23      A    Under the previous code, City Commission

24 approval was required.

25      Q    And when you say "the previous code,"
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1 you're talking pre-1989?

2      A    Yes.

3      Q    And were they also recorded in the records

4 of the Circuit Court in and for Miami-Dade County,

5 Florida?

6      A    I don't know.

7      Q    Do you know if today conditional use

8 approvals are recorded in the Circuit Court records?

9      A    Yes, they are.

10      Q    So as of the current time period when the

11 city Planning Board grants conditional use approval

12 to a particular use, that is recorded in the Circuit

13 Court's records?

14      A    Yes.

15      Q    And what you don't know as you sit here is

16 whether pre-1989 they were also recording those

17 conditional uses in the Circuit Court records?

18      A    That I don't know.

19      Q    Do you know where pre-1989 they were

20 recording those conditional use approvals?

21      A    Since they were reviewed by the City

22 Commission, I would imagine that the city clerk kept

23 a record of that at the time.

24      Q    Do you know for a fact that the city clerk

25 kept a record?
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1      A    That I don't know.

2      Q    Do you know if those records still exist

3 today?

4      A    That I don't know.

5      Q    Do you know if those records still exist

6 today if they're complete?

7      A    That I don't know.

8      Q    And the reason that those conditional use

9 approvals are required to be recorded is so that if

10 some years down the road someone wants to find out

11 if there was a conditional use, they would have a

12 place to go to check?

13           MR. REISS:  Form.  Predicate.

14      Speculation.

15      A    Right now conditional use approvals are

16 recorded so that there is a formal record and so

17 that future property owners will be aware of any

18 conditions that are part of that conditional use

19 approval.

20      Q    But as you sit here today, you don't know

21 how complete the older records from prior to your

22 tenure are, do you?

23      A    No, I don't.

24      Q    And you don't know how complete the

25 records are from prior to 1989, do you?
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1      A    No.

2      Q    But one of your predecessors who worked as

3 planning director in the city back then might know,

4 correct?

5           MR. REISS:  Form.  Speculation as to the

6      mind of another.  Predicate.

7      A    I couldn't speak to my predecessor's

8 knowledge.

9      Q    Well, let me ask you this.  In terms of

10 how -- in terms of how conditional use approvals

11 were recorded and maintained prior to 1989, would

12 you defer to your predecessors as planning director

13 who were there at the time in terms of their

14 knowledge on that issue?

15           MR. REISS:  Form.  Predicate.

16      Speculation.

17      A    In terms of how commission actions were

18 recorded, I would defer to the city clerk at the

19 time.

20      Q    Okay.  And with regard to how the -- how

21 the Planning Department handled conditional use

22 approvals prior to 1989, would you defer to your

23 predecessors who were working as planning directors

24 prior to 1989 on that procedure?

25           MR. REISS:  Form.  Predicate.
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1      Speculation.

2      A    For the Planning Department and Planning

3 Board recommendations, I would defer to my

4 predecessors.

5      Q    Now, you've said several times today that

6 towing is not permitted within the CD-2 district,

7 correct?

8      A    That's correct.

9      Q    And so the only way today that Beach

10 Towing could be lawfully towing at 1349 Dade

11 Boulevard is if it was a legal nonconforming use,

12 correct?

13      A    They -- Beach Towing has an active BTR.

14 That's how they're able to continue their towing

15 operation.

16      Q    Okay.  But in terms of the determination

17 that Mr. Reiss was asking you about that you're

18 going to be completing by the end of the month,

19 which is, as I understand it, whether Beach Towing

20 is operating lawfully where it is, that's what the

21 determination will be, right?

22           MR. REISS:  Form.

23      A    Yes.  That's correct.

24      Q    Okay.  And so as part of that

25 determination -- well, strike that.
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1           Because Beach Towing is not lawfully able

2 to tow at 1349 Dade Boulevard under the current

3 code, correct?

4           MR. REISS:  Form.  Predicate.

5      A    Towing would not be a permitted use under

6 the current code.

7      Q    So the only way you can make a

8 determination that they are towing lawfully there

9 today, and your determination at the end of the

10 month, is if you find they're a legal nonconforming

11 use, correct?

12           MR. REISS:  Form.  Legal conclusion.

13      A    Again, the -- the determination as to

14 their legal nonconforming status is a question of

15 fact that I will be putting together and finalizing

16 by the end of next week.

17      Q    Right.  And I understand that.  What I'm

18 trying to get at is something different.  I'm trying

19 to make sure there's nothing I'm missing here.  For

20 you to find that Beach Towing is operating legally

21 at 1349 Dade Boulevard, you would have to find that

22 they're a legal nonconforming use, because there's

23 no other legal basis for them to be operating there

24 today; is that not right?

25           MR. REISS:  Form.  Predicate.  Legal



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 137

1      conclusion.

2      A    That's a very broad question that I

3 couldn't answer at least until I make the

4 determination regarding legal nonconforming use.

5      Q    Okay.  Is the towing operation at 1349

6 Dade Boulevard, to your knowledge, an accessory use

7 to any other use?

8      A    The current operation, no.

9      Q    And you've said it's not a main permitted

10 use under the current code, correct?

11      A    That's correct.

12      Q    And does Beach Towing have a conditional

13 use permit to tow at 1349 Dade Boulevard?

14      A    No.

15      Q    Other than being a legal nonconforming

16 use, is there any other status under the code that

17 would allow them to tow there today?

18           MR. REISS:  Form.  Predicate.  Legal

19      conclusion.

20      A    That's something that I also couldn't

21 answer, again until I make the determination as to

22 the legal nonconformance.

23      Q    Okay.  Well, am I missing -- is there a

24 status other than main permitted use, conditional

25 use or accessory use that I've missed?
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1           MR. REISS:  Form, predicate, legal

2      conclusion.

3      A    Those are the three main types of uses

4 that a property would consist of.

5      Q    Okay.  Are there any others that I've not

6 named?

7      A    Not that I'm aware of.

8           MR. REISS:  Form.  Legal conclusion.

9           (Discussion off the record)

10 BY MR. BUCKNER:

11      Q    Let me -- I want to ask you about

12 something else.  Mr. Reiss asked you some

13 questions -- and I apologize; I may jump around a

14 little because I'm sort of tracking what he did.  So

15 it's not meant to confuse you.  It really is --

16      A    Okay.

17      Q    -- because I'm schizophrenic.

18           MR. REISS:  Is that on the record?

19           MR. BUCKNER:  Yes, it is.  Use it to your

20      heart's content.

21           One second.  I want to find something that

22      seems to have wandered off.  There it is.

23      Okay.

24           (Plaintiff's Exhibit No. 1 was marked for

25 Identification.)
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1           MR. BUCKNER:  Marked as Exhibit 1.  Again,

2      I'm going to apologize to everybody.  This is

3      Section 118-390 of the code.  I'm sorry.  I

4      don't have copies.  I totally forgot.  You all

5      from the city, I owe you great penance.  I

6      supplicate myself.

7           MR. BOKSNER:  I'll make sure I'll try to

8      collect on that.

9           MR. BUCKNER:  You should.  You should.

10      It's worth at least a few rounds.

11 BY MR. BUCKNER:

12      Q    So I've put in front of you Exhibit 1,

13 sir.  Do you recognize that?

14      A    Yes.

15      Q    What is it?

16      A    This is Article 10 of the city code under

17 Chapter 118 regarding nonconformances.

18      Q    And --

19      A    I'm sorry.  Article 9.

20      Q    That's fine.  And Article 9,

21 Nonconformances, is this the part of the city code

22 that gives you the rules with regard to how the city

23 deals with nonconforming uses?

24      A    Yes.

25      Q    And this is part of the current code,
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1 correct?

2      A    That's correct.

3      Q    And so this is one of the things you have

4 to consider in the analysis you're going to complete

5 by the end of the month?

6      A    Yes.

7      Q    I want to ask you a few things about this.

8 So first of all, if you look here, in Section A, in

9 the middle of it, it says, "The intent of this

10 section is to encourage nonconformities to

11 ultimately be brought into compliance with current

12 regulations."  What does that mean?

13      A    Pretty much what it says, to encourage

14 nonconformities to be brought into compliance with

15 the current regulations.

16      Q    So if you have a nonconforming use, it's

17 the city's policy to try and bring it into

18 conformity with the current regulations, correct?

19      A    That's correct.

20      Q    It's not to leave the nonconforming use in

21 place for an indefinite period of time, right?

22      A    It's to encourage bringing a nonconforming

23 use into compliance.

24      Q    Okay.  Is part of your job as planning

25 director to bring nonconforming uses into
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1 compliance?

2      A    I wouldn't characterize that as part of my

3 job, because that's not something that I can

4 ultimately control in terms of the use of the

5 property.

6      Q    Well, when you say you can't control as to

7 the use of the property, your department has a hand

8 in issuing BTRs, correct?

9      A    Correct.

10      Q    If you decided, for example, to stop

11 issuing BTRs to a particular property owner for a

12 particular use, they would have to cease that use,

13 right?

14      A    The Finance Department is the entity that

15 issues BTRs.  We review BTRs, new BTRs for

16 consistency with the current code.

17      Q    If you told the Finance Department --

18 well, strike that.

19           So whose job is it, if it's not yours, to

20 effectuate the intent of this section to encourage

21 nonconformities to be brought into compliance with

22 current regulations?

23           MR. REISS:  Predicate.  Form.

24      A    It would be the responsibility of the

25 planning director.
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1      Q    So that is one of your responsibilities?

2      A    Yes.

3      Q    And we talked about nonconformity before.

4 Looking at part B --

5      A    Okay.

6      Q    -- "The term 'nonconformity' shall refer

7 to a use, building or lot that does not comply with

8 the regulations of this article.  Only legally

9 established nonconformities shall have rights under

10 this section."  I read that right?

11      A    Yes.

12      Q    And what does that mean?

13      A    That means that a use or a building would

14 have to be legally established in order to continue

15 with any nonconforming attributes.

16      Q    And by "legally established" that means it

17 had to have been a legal use prior to it becoming an

18 illegal use?

19      A    A nonconforming use, that's correct.

20      Q    So, for example, if there was a change in

21 the code that rendered a particular use

22 nonconforming, the only way it could be legally

23 nonconforming if it was a legally conforming use

24 under the old code, right?

25      A    It would have to have been legally
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1 established under the previous code.

2      Q    And when you say "legally established,"

3 does that mean if the use that has to have started

4 while the old code was in effect?

5      A    Yes.

6      Q    Forgive me.  I'm going to be looking at

7 stuff --

8      A    That's okay.

9      Q    -- because I have people just throwing

10 stuff at me and whatever.  It's hard to follow all

11 these people throwing things at me.

12           And you understand under Section 114.4 of

13 the code -- I'm sorry, 114.7 of the code

14 enforcement, you have the authority to refuse to

15 approve of a BTR if a nonconforming use is

16 nonconforming --

17           MR. REISS:  Form.  Predicate.

18 BY MR. BUCKNER:

19      Q    -- remains nonconforming, correct?

20           MR. REISS:  Form.  Predicate.

21      A    That's correct.

22      Q    And so in terms of bringing nonconforming

23 uses into conformity, which is the intent of the

24 code, you have both the authority and the ability to

25 do that, right?



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 144

1           MR. REISS:  Form.  Predicate.  Legal

2      conclusion.

3      A    I have the authority to enforce the code.

4 And that would include all of the standards set

5 forth under the nonconformances.

6      Q    And if you go further down under D-3, we

7 just discussed this, an existing use, it's defining

8 "legally established."  And it says, among the

9 things that makes something legally established is,

10 "An existing use which conformed to the code at the

11 time it was established," correct?

12      A    That's correct.

13      Q    That means that for a current use to be

14 legally nonconforming, it had to have conformed to

15 the code at the time the use was established,

16 correct?

17      A    That's correct.

18      Q    Now, am I right that there are -- and I

19 don't know this.  So if I'm wrong, you tell me.  You

20 won't hurt my feelings.  There are three kinds of

21 nonconformity, a nonconforming use of a building, a

22 nonconforming use of a land, and nonconforming use

23 general?

24      A    There's --

25           MR. REISS:  Form.
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1      A    -- a nonconforming building, nonconforming

2 use of a building, and nonconforming use of land.

3      Q    Okay.  And nonconforming -- you would

4 agree with me that at 1349 Dade Boulevard, Beach

5 Towing is using its land to tow and store cars,

6 correct?

7           MR. REISS:  Form.

8      A    From what I have seen, they're using both

9 the land and the building.

10      Q    Okay.  So there's a non -- there could

11 theoretically be a nonconforming use of the building

12 and a nonconforming use of the land, correct?

13      A    That's correct.

14      Q    And with regard to the nonconforming use

15 of the land, Section 118-391 governs that; is that

16 right?

17      A    That's correct.

18      Q    And it says, "In any district where vacant

19 land is being used as a nonconforming use, and such

20 use is the main use and not accessory to the main

21 use conducted in a building, such use shall be

22 discontinued not later than two years from the

23 effective date of these land development

24 regulations."  Did I read that right?

25      A    Yes.
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1      Q    And does that require that nonconforming

2 uses of land be terminated within two years of the

3 enactment of this code section?

4      A    Vacant land.

5      Q    Okay.  And what's the difference between

6 Beach Towing's land and vacant land?

7      A    They have a building on it.  I believe

8 multiple buildings.  And the land is not vacant.

9 It's being used.

10      Q    Okay.  So even though they're using the

11 land for towing, and the -- you know that not all

12 the -- strike that.

13           You know that not all the cars that Beach

14 Towing tows are contained within that building,

15 correct?

16           MR. REISS:  Form.  Predicate.

17      Speculation.

18      A    That I don't know.  I don't know their

19 operation.

20      Q    As part of this opinion you're going to

21 render at the end of the month, are you going to go

22 out to Beach Towing and investigate how they're

23 using the land?

24           MR. REISS:  Form.

25      A    I will certainly -- I have taken a look at
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1 the property.  And I will certainly take another

2 look at the property.

3      Q    Okay.  And having taken a look at the

4 property, you know that the building they have on

5 the property cannot store more than a few cars at

6 most, right?

7           MR. REISS:  Form.  Predicate.

8      A    That's correct.

9      Q    And under the towing permit, they're

10 required to have space to store up to a hundred

11 cars, right?

12      A    That I don't know, because I'm not

13 familiar enough with the permit.

14      Q    Okay.  Do you know how many cars they're

15 required to be able to store at any one time?

16      A    No.

17      Q    But you would agree with me since you

18 visited the property that Beach Towing has cars

19 stored all over the property, not just inside the

20 building.

21           MR. REISS:  Form.

22 BY MR. BUCKNER:

23      Q    Correct?

24      A    I have seen cars stored both outside and

25 inside the building.
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1      Q    It says here further down in 118-391, "Any

2 building incident and subordinate to such use of

3 land shall be removed at the end of the two-year

4 period or, if such building is so constructed as to

5 permit the issuance of a permit for a use not

6 excluded from the district, such building may remain

7 as a conforming use; thereafter, both land and

8 building shall be used only as conforming uses."

9 Doesn't that contradict your statement that vacant

10 land doesn't have a building on it if they're

11 contemplating nonconforming use of land can have a

12 building on it as an incident and subordinate use?

13           MR. REISS:  Form.  Predicate.

14      A    Sorry.  Can you repeat?

15      Q    Sure.  That part that I just read to

16 you --

17      A    Yes.

18      Q    -- it's under the section "Nonconforming

19 use of land," right?

20      A    Uh-huh.

21      Q    And you distinguished this section from

22 the way Beach Towing is operated by saying Beach

23 Towing isn't vacant land because it has a building

24 on it, right?

25      A    Well, no, not just because it has a
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1 building on it, but because it's not vacant land.

2 They've got a use on the land.  Vacant land is

3 vacant land.  There's nothing on it.

4      Q    No use at all.

5      A    No use at all.

6      Q    Okay.  If there's no use at all, if that's

7 what's required something to be vacant land, then

8 why does 118-391 talk about use of the vacant land?

9 If it's being used -- it couldn't be in

10 nonconformance if it's vacant land with nothing

11 happening on it, right?

12      A    That's correct.

13      Q    So this section here talks about vacant

14 land both with uses on it and buildings on it.  Is

15 it possible that your interpretation of the term

16 "vacant land" here is too narrow?

17      A    No.  I don't believe so because it says

18 very specifically in the first sentence, "In any

19 district where vacant land is being used as a

20 nonconforming use."

21      Q    Okay.  And I'm not trying to argue with

22 you.  I'm just trying to figure out what makes

23 something vacant land.  You had said it doesn't have

24 a building on it, but then it talks about buildings

25 on vacant land.  Then you said if it has a use on
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1 it, it's not vacant land, but it talks about uses in

2 here.  So if those two things don't make something

3 vacant land, what makes something vacant land?

4      A    Vacant land could be land that is adjacent

5 to a use that's being used for storage of materials

6 or being used in some other capacity that's

7 nonconforming.  But in order for it to meet that

8 two-year period for elimination, a determination

9 would have to be made that it is, in fact, vacant

10 land.

11           This was a section of code that was

12 written before I even started with the city.  And so

13 it may have been intended for certain types of uses

14 because of that two-year sunset provision.

15      Q    Okay.  But it is still part of the city

16 code --

17      A    Yes.

18      Q    -- correct?

19      A    Uh-huh.  Yes.

20      Q    And it's part of the city code that the

21 city is required to comply with, correct?

22      A    That's correct.

23      Q    As it's part of the city code that you're

24 required to enforce, correct?

25      A    That's correct.
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1      Q    Let's switch to the next page, if we

2 could, Section 118-394.  So you see here under

3 118-394-A, it says, "A nonconforming use may not be

4 enlarged, extended, intensified, or changed, except

5 for a change to a use permitted in the district in

6 which the property is located."  I read that right?

7      A    Yes.

8      Q    And does that express, again as we

9 discussed at the outset of this section, the intent

10 of this section to encourage nonconformities to

11 ultimately be brought into compliance?

12      A    Yes.

13      Q    Now, "enlarged," what does that mean?

14           MR. REISS:  Form.

15      A    It could mean --

16           MR. REISS:  Hypothetical.

17      A    It could mean a number of things.  An

18 enlargement of a building, of a nonconforming

19 building.  An enlargement of a particular use.

20      Q    So if there was a nonconforming use, for

21 example, on part of a property, enlargement would be

22 the spreading of that use onto more of the property.

23           MR. REISS:  Form.  Hypothetical.

24 BY MR. BUCKNER:

25      Q    Correct?
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1           MR. REISS:  Predicate.

2      A    Potentially.

3      Q    And by the way, it's your job as city

4 planning director to interpret these code sections

5 every day, isn't it?

6      A    Yes.

7      Q    You familiarize yourself with them, right?

8      A    Yes.

9      Q    And over the years you've worked with the

10 city, you've made it a matter of, I assume, your

11 professional practice to be conversant in the code?

12      A    Yes.

13      Q    When it says "extended," that means a use

14 should not be extended in time, correct?

15      A    I would not agree with that.

16      Q    Okay.  What do you think "extended" means?

17      A    "Extended" means -- it could mean a number

18 of things.  And these are things that are looked at

19 on an individual case-by-case basis.  But "extended"

20 in my mind would mean extending the use to other

21 areas of the property, extending the building.

22      Q    Okay.  Let me ask you this.  Is it the

23 city's policy to allow legal nonconforming uses to

24 be allowed to continue indefinitely?

25      A    If there's a legally established use that
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1 becomes legal nonconforming, there's nothing in this

2 section of the code that would sunset that use.

3      Q    Okay.  And there's nothing that would

4 sunset it, you mean there's no hard deadline,

5 correct?

6      A    There's no hard deadline.

7      Q    But there is the intent of the section to

8 encourage them to come into compliance with the

9 current regulation, correct?

10      A    That's correct.

11      Q    What efforts has the City of Miami Beach

12 made to try and bring Beach Towing into

13 compliance -- strike that.

14           What efforts has the City of Miami Beach

15 made to try and bring Beach Towing's use of 1349

16 Dade Boulevard as a towing use into compliance with

17 the current regulations?

18           MR. REISS:  Form.  Predicate.

19      A    I'm not aware of any efforts.

20      Q    Do you know how many other legal

21 nonconforming uses there are in the city today?

22      A    No.

23      Q    Are you making any effort to bring other

24 legal nonconforming uses into compliance with the

25 current code?



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 154

1      A    We look at legal nonconforming uses on a

2 case-by-case basis.

3      Q    Okay.  So as you sit here today, can you

4 think of any legal nonconforming uses that you are,

5 as planning director, attempting to bring into

6 compliance with the current code?

7           MR. REISS:  Form.  Predicate.

8      Hypothetical.

9      A    I can't think of any offhand.

10      Q    Do you know, as you sit here, what the

11 longest lasting -- strike that.

12           Do you know, as you sit here, what the

13 oldest legal nonconforming use in the City of Miami

14 Beach is today?

15      A    No.

16      Q    Does your department track legal

17 nonconforming uses somewhere?

18      A    No, we don't.

19      Q    What, if anything, does your department do

20 to comply with the intent of Section 118 and Article

21 9 to bring nonconformities into compliance with the

22 current code?

23           MR. REISS:  Form.

24      A    When we are presented with a legal

25 nonconforming use, we will address each of those
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1 uses on a case-by-case basis.

2      Q    Okay.  As you sit here today, can you

3 think of the last time, other than this case, that

4 you've addressed the question of a legal

5 nonconforming use on land in the City of Miami

6 Beach?

7      A    Certain retail uses in an RO district.  RO

8 is residential office.  And there's a lot of legal

9 nonconforming retail and nonresidential office uses.

10 And my staff has worked with tenants and with

11 landlords when they come in with new tenants about

12 perhaps doing use that would be consistent with that

13 district purpose and allowed under the district.

14      Q    So your staff works with these landlords

15 when they come in with new tenants to try and bring

16 their use of their land into compliance with the

17 current code?

18      A    That's correct.

19      Q    Anything else you can think of that you've

20 done that in?

21      A    Not offhand, no.

22      Q    When was the last time that circumstance

23 you just described occurred?

24      A    Probably within the last two months.

25      Q    Has the -- and we'll talk more about this,
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1 I think, as we go along today.  Talked a little

2 about BTRs, Business Tax Receipts, right?  Correct?

3      A    Yes.  Correct.

4      Q    I'm sorry.  In your experience, has the

5 City of Miami Beach ever issued a Business Tax

6 Receipt in error?

7           MR. REISS:  Form.  Hypothetical.

8      A    I cannot think of one offhand, but that's

9 not to say that it hasn't happened.  I can't say

10 that it has not happened, but I can't think of one

11 offhand where it has happened.

12      Q    And you would agree with me that even

13 within your line of work as the city planning

14 director, sometimes mistakes are made, right?

15      A    That's correct.

16      Q    And one of the reasons you have the power

17 and authority you do is to go back and correct those

18 mistakes, correct?

19      A    That's correct.

20      Q    And if someone was issued a BTR and you

21 subsequently learned that they were not operating

22 consistent with their zoning on their property, you

23 could revoke that BTR, right?

24      A    I could not revoke it as the planning

25 director.  Only the city manager could revocate a
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1 BTR.

2      Q    Okay.  So the city manager could revoke a

3 BTR if it was determined that the property owner was

4 using a land inconsistent with the zoning

5 regulations?

6      A    If they were using the land in a manner

7 inconsistent with the zoning regulations and not

8 previously approved.

9      Q    And the question -- the reason I ask is a

10 BTR isn't a -- strike that.

11           The property owner doesn't own the BTR.

12 It's at the discretion of the city to issue a BTR,

13 right?

14      A    It's at the discretion of the city to

15 issue the initial BTR.

16      Q    And if it's subsequently found that the

17 property owner is not in compliance with the zoning

18 code and therein which their land is located, that's

19 one basis for the city manager to revoke a BTR,

20 correct?

21      A    That's correct.

22      Q    And you could make that recommendation to

23 the city manager to revoke a BTR?

24      A    That's correct.

25      Q    So the mere fact that an owner of land has
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1 a particular BTR doesn't necessarily mean that that

2 owner of land is using the land consistently with

3 the zoning regulations, does it?

4      A    No.

5      Q    No, it does not?

6      A    No, it does not.

7      Q    One of the things that the Article 9

8 Nonconformances requires is that you, as the

9 planning director, conduct a factual investigation

10 to determine all aspects of the nonconformity,

11 correct?

12      A    That's correct.

13      Q    And you're required to conduct that

14 investigation before you determine that a particular

15 use is legally nonconforming?

16      A    That's correct.

17      Q    Tell me what investigation you conducted

18 to date with regard to Beach Towing's use of 1349

19 Dade Boulevard for towing use.

20           MR. REISS:  Form.  Predicate.

21      A    To date, I've reviewed the Article 9 of

22 Chapter 118.  I've reviewed the BTR history for the

23 property.  I've reviewed the Zoning Code that was in

24 place prior to October of 1989.  I've reviewed data

25 and exhibits that Mr. Andrade has sent to me.
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1      Q    Anything else?

2      A    Not that I can think of offhand.

3      Q    By the way, the exhibits that Mr. Andrade

4 has given to you, I don't know that I've seen those.

5 What are those?

6      A    Some of them were presented today.  They

7 consist of the BTR, copies of the BTRs from the

8 1980s from some of the towing uses; the transcript

9 of the appeal; the Planning Board or the Planning

10 Department staff report to the Board of Adjustment

11 on the 1987 appeal.

12      Q    Okay.  Was there anything else that

13 Mr. Andrade has given you that has not been made a

14 an exhibit today?

15      A    I'd have to look and compare what he sent

16 me to --

17      Q    If there is any such thing, would you mind

18 giving it to your attorney so I can get a copy?

19      A    No, not at all.

20      Q    Thanks.  Have you had any discussions with

21 Mr. Andrade prior to today about this case?

22      A    No.

23      Q    Have you had any discussion with anybody

24 on behalf of Beach Towing prior to today with regard

25 to this case?
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1      A    No.

2      Q    In your discussions with the

3 commissioners, has any of them emphasized to you

4 that they want you to come out with a particular

5 determination with regard to Beach Towing's legal

6 nonconforming use?

7      A    No.

8      Q    Have any of them emphasized to you the

9 importance of Beach Towing to them?

10      A    Not in meetings that I've had with them.

11      Q    In any way?

12      A    At the commission meeting some of the

13 members of the commission expressed the importance

14 of Beach Towing.

15      Q    Now, you've said before, we all agreed

16 Beach Towing is the CD-2 district?

17      A    Currently it's in the CD-2 district.

18      Q    And I should be more precise.  1349 Dade

19 Boulevard is zoned CD-2?

20      A    Correct.

21      Q    Has Beach Towing or anyone on their behalf

22 ever come to the city to try and have that property

23 rezoned I-1?

24      A    Not that I'm aware of.

25      Q    And you would agree with me that towing is
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1 permitted -- is a main permitted use in I-1,

2 correct, under the current code?

3      A    Under the current code, towing is a

4 conditional use in the I-1.

5           Just so you know, there's a scrivener's

6 error in Municode.  We fixed it.

7      Q    Okay.  Because I was like am I losing my

8 mind?  I know I read this.

9      A    I know.  We fixed it.

10      Q    So --

11      A    It's a conditional use.  I apologize.

12      Q    No, no.  It's okay.  So let me explore

13 this, because I --

14      A    It was previously a permitted use.

15      Q    Okay.

16      A    And then it became a conditional use.

17      Q    All right.

18      A    That happened about 2008.

19      Q    Okay.

20      A    And then in 2012 or 2014, with another

21 code change, that somehow got deleted during the

22 Municode translation.  And we noticed it.  And I

23 worked with the city attorney.  We fixed it.  We

24 sent the corrected version to Municode.

25      Q    Okay.  So --
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1      A    And I can get you both sides if you need

2 it, all the relevant adopted ordinances that back

3 that up.

4      Q    No, that's fine.  They're obviously not

5 zoned I-1.  So I'm just a little surprised.  But

6 okay.

7           So currently towing is only allowed in the

8 City of Miami Beach, a towing use, on property in an

9 I-1 district with a conditional use permit?

10      A    That's correct.

11      Q    Is Tremont Towing on an I-1 -- is their

12 building on an I-1 lot?

13      A    I believe so, yes.

14      Q    Do they have a conditional use permit?

15      A    I believe so, yes.

16      Q    And, in fact, the current code in I-1,

17 when you say it's in the conditional uses, it

18 specifically says "towing services;" it uses those

19 words, correct?

20      A    That's correct.

21      Q    So it's a specific delineated use?

22      A    That's correct.

23      Q    But as Mr. Reiss asked you several times,

24 in the pre-1989 code you cannot find the words

25 "towing" or "towing use" or "towing services"
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1 anywhere in there?

2      A    That's correct.

3      Q    You also, by the way, in the pre-1989

4 code, if I'm not mistaken, cannot find the term

5 "nuclear power plant;" is that correct?

6      A    That's correct.

7      Q    And you also can't find --

8           MR. BUCKNER:  Guys.  You can whisper.

9 BY MR. BUCKNER:

10      Q    And like I was asking you before, there

11 are a number of other uses that don't appear in the

12 code.  That's correct?

13      A    That's correct.

14      Q    In the pre-1989 code?

15      A    That's correct.

16      Q    If I owned land in the City of Miami Beach

17 pre-1989, and I had a use to which I wanted to put

18 it that was not listed, what would I be required to

19 do?

20           MR. REISS:  Form.  Predicate.  Improper

21      hypothetical.

22      A    Depending upon the use and depending upon

23 the property that you wanted to put the use, we

24 would have to evaluate whether or not that use would

25 be consistent with the listed permitted uses.
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1      Q    Right.  But if you determined -- if the

2 city determined that the use was consistent with the

3 listed permitted uses, I would still need a

4 conditional use permit because it's not listed,

5 right?

6           MR. REISS:  Form.  Lack of predicate.

7      A    No.  You're only required to get

8 conditional use approval for uses specifically

9 called out as conditional uses.

10      Q    Let's look at that.  I've got -- here's an

11 even older code that was produced in discovery.  I

12 believe this is the 1979 code.

13           (Plaintiff's Exhibit No. 2 was marked for

14 Identification.)

15 BY MR. BUCKNER:

16      Q    Exhibit 2.  And we're going to come back

17 to this.  I'm going to ask a few questions and we're

18 going to come back to this.

19           If you go to page 6.18, which is the C-6

20 Intensive Commercial District.

21      A    6.18?

22      Q    6.18, yes, sir.

23      A    Okay.

24      Q    Okay.  First of all what it says, "Uses

25 Permitted."  It says, "No land, water or structure
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1 may be used, or whole or in part, except for one or

2 more of the following uses," correct?

3      A    Okay.

4      Q    Did I read that right?

5      A    Yes.

6      Q    And that means that in the C-6 district

7 you can't use land, water or a structure unless it's

8 one of the following uses delineated therein, 1

9 through 19, correct?

10      A    That's correct.

11      Q    And then 20 says, "The following uses may

12 be permitted as a conditional use:  A, Uses not

13 listed above, which are similar in character to one

14 or more permitted uses, and which would not be

15 inappropriate in the district."  Did I read that

16 right?

17      A    Yes.

18      Q    And what that means is, if it's not one of

19 the listed uses, you can use it in that district,

20 you can use the land for that, as long as it is not

21 inappropriate and consistent with the character of

22 the listed permitted uses, right?

23      A    That's correct.

24      Q    And then it would be a conditional use?

25      A    That's correct.
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1      Q    And then you would need a conditional use

2 permit?

3      A    That's correct.

4      Q    One of those, by the way, another thing

5 that you would need a conditional use permit for is

6 a filling station, right?

7      A    That's correct.

8      Q    We'll come back to this.  Hang on to that.

9 Because I want to ask the other stuff first.

10      A    Okay.

11      Q    So let me go to where I was before.

12           (Plaintiff's Exhibit Nos. 3 and 4 were

13 marked for Identification.)

14 BY MR. BUCKNER:

15      Q    I'll give you these both at the same time.

16      A    This is three and four, right?

17      Q    Three and four.

18      A    Okay.

19           MR. BUCKNER:  Al, I actually have another

20      one.  Just one.

21           MR. BOKSNER:  Just one.

22           MR. BUCKNER:  Just one.  I'm going to keep

23      apologizing.

24           MR. BOKSNER:  That's all right.

25           MR. BUCKNER:  I'm going to keep
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1      apologizing, Al.

2           (Witness reviews document.)

3 BY MR. BUCKNER:

4      Q    Do you recognize three and four as screen

5 printouts from the City of Miami Beach website with

6 regard to Business Tax Receipt categories?

7      A    Yes.

8      Q    Okay.  And obviously these are not every

9 BTR category, right?

10      A    That's correct.

11      Q    These are BTR categories, at least some of

12 them, in the transportation and warehousing

13 category, correct?

14      A    That's correct.

15      Q    And these are different uses to which real

16 property in the City of Miami Beach can be put?

17      A    That's correct.

18      Q    And on here, for example, one of the uses

19 is storage yard on Exhibit 3.  You see that?

20      A    Yes.

21      Q    And a storage yard is -- what's your

22 understanding of what a storage yard is?

23      A    A place where things are stored.

24      Q    Is it specifically a place where

25 automobiles are stored?
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1      A    It could be automobiles.

2      Q    Okay.  In addition, one of the other uses

3 is tow truck/wrecker, correct?

4      A    That's correct.

5      Q    And on Exhibit 4, the last is

6 wrecker/towing service; that's another use, correct?

7      A    That's correct.

8      Q    And these are all separate and independent

9 uses to which real property can be put, correct?

10      A    That's correct.

11      Q    And obviously, if you have a BTR -- strike

12 that.

13           You can have a BTR -- a particular

14 property owner can have -- let me not step all over

15 myself.  Strike that.

16           A particular property owner can have a BTR

17 for his or her property that has more than one use

18 listed on it, correct?

19      A    That's correct.

20      Q    In fact, it's probably not an unusual

21 occurrence that property owners have multiple uses

22 listed on their BTRs?

23      A    That's correct.

24      Q    But each use is separate and independent,

25 correct?
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1      A    That I couldn't answer, because the

2 issuance of the BTR -- a BTR is separate.  So if

3 somebody gets multiple BTRs on a property, those are

4 all separate.

5      Q    Okay.  I guess my question -- I'm sorry I

6 confused you.  These uses are each different uses?

7      A    On the Exhibit 3 and 4.

8      Q    Yes.

9      A    Yes.

10      Q    And, in fact, your Planning Department has

11 in the past, in the recent past when Mr. Lorber --

12 who is Richard Lorber?

13      A    He was the previous planning director

14 before me.

15      Q    Okay.  Was he acting or was he actually

16 ever full-time?

17      A    He was the acting director.

18      Q    He had your job?

19      A    Yes.

20      Q    And during the time Mr. Lorber was

21 planning director, with regard to these particular

22 defendants, Beach Towing, the Planning Department

23 made a distinction between a towing use and a

24 vehicle storage use, correct?

25           MR. REISS:  Form.  Predicate.
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1      A    That I don't know.

2      Q    Okay.

3           (Plaintiff's Exhibit No. 5 was marked for

4 Identification.)

5 BY MR. BUCKNER:

6      Q    Exhibit 5.

7           (Witness reviews document.)

8      A    Okay.

9      Q    All right.  So, and you can take a minute

10 to read it if you need to.  But this is a request by

11 Beach Towing to store vehicles on the old Giant

12 Motors property located at 1743 Purdy, correct?

13           MR. REISS:  Form.  Best evidence rule.

14      Predicate.

15      A    Yes.

16      Q    And the determination, and you can read

17 through it, but there's -- this is -- this is --

18 well, strike that.

19           This is an analysis done by the staff of

20 the Planning Department, right?

21           MR. REISS:  Form.  Predicate.

22      A    Yes.

23      Q    And when you were a planning staffer, this

24 is the kind of analysis you would have written,

25 right?
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1      A    Yes, but I did not write this analysis.

2      Q    No, I know you didn't write this one.

3      A    But yes.

4      Q    Okay.  And now that you're planning

5 director, this is the kind of analysis that your

6 staff creates for you, correct?

7      A    That's correct.

8      Q    And you use these analyses to make your

9 determination with regard to zoning issues, right?

10      A    That's correct.

11      Q    And so let's go piece by piece through

12 this.  In the first paragraph under "Background" it

13 says that the Giant Motors property has been used

14 "for auto painting and motor vehicle storage yard

15 since 1990," and it says it's got a Business Tax

16 Receipt number, right?

17      A    Yes.

18      Q    And "those uses have since become

19 nonconforming," right?

20      A    Yes.

21      Q    That's because in that area that's now --

22 I believe that's also now zoned CD-2, right?

23      A    That's correct.

24      Q    And so vehicle storage would no longer be

25 permitted there?
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1      A    That's correct.

2      Q    Nor would auto painting, right?

3      A    That's correct.

4      Q    Because in the change in zoning for the

5 area, CD-2 is a much less intensive zoning category?

6      A    That's correct.

7      Q    And the analysis goes on to say, "Although

8 those uses have since become nonconforming, they may

9 continue to exist at this location as legal

10 nonconforming uses as per the Nonconforming Uses

11 section of the Land Development Regulations,

12 specifically Section 118-393," correct?

13      A    Correct.

14      Q    And that's what we were just talking

15 about, Section 118?

16      A    Yes.

17      Q    And then it goes to say as long as that

18 use is continuous and is not abandoned, which is --

19      A    That's correct.

20      Q    -- part of nonconforming use?

21      A    Correct.

22      Q    That is, when I say it's part of

23 nonconforming use, to have a legal nonconforming use

24 you can't have abandonment, right?

25      A    That's correct.
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1      Q    Now, this property was licensed by Giant

2 Motors for auto painting and a motor vehicle storage

3 yard, correct?

4      A    That's what it says here.

5      Q    Not towing?

6      A    I don't believe so.

7      Q    And if you go to the next page it says, in

8 the second paragraph under "Argument 1."  And

9 "Argument 1" is, "This use" -- apparently someone

10 objected and said, "This use is not permitted in the

11 subject CD-2 zoning District," which of course it

12 was not, right?

13      A    That's correct.

14      Q    And the issue here is whether Beach Towing

15 can store cars on the Giant Motors site?

16      A    Yes.

17      Q    "Care was taken to specify that approval

18 under the legal nonconforming regulations of the

19 City Code could extend solely to the storage of

20 vehicles, and would not permit the relocation of

21 other components of towing service operations to

22 this site, such as offices, cashiers, or other

23 customer service functions, nor would it permit the

24 installation of mechanical parking systems, which

25 would constitute an expansion of the legal



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 174

1 nonconforming use."  Did I read that right?

2      A    Yes.

3      Q    And that's because the relocation of those

4 towing services and functions to that site would be

5 an expansion of the vehicle storage use that was the

6 legal nonconforming use?

7      A    That is what Mr. Lorber concluded.

8      Q    Okay.  And then again it says further

9 down, "Note again, as indicated above in Argument 1,

10 that this approval would only apply to the storage

11 of vehicles, and would not permit towing service

12 operations," correct?

13      A    Correct.

14      Q    And that's because the towing service

15 operations is a different use than the storage of

16 vehicles, right?

17      A    That appears to be what Mr. Lorber

18 concluded in this.

19      Q    Do you have any reason to think that

20 towing service operations is the same use as the

21 storage of vehicles?

22           MR. REISS:  Form.  Predicate.

23      Hypothetical.

24      A    I haven't looked at that that closely.  So

25 I couldn't tell you here and now whether or not that
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1 would be the case.

2      Q    Well, but you would agree with me that at

3 least as of August 5th, 2011, with regard to

4 defendant Beach Towing the city took the position

5 that towing was a different and distinct use from

6 vehicle storage, correct?

7           MR. REISS:  Form.  Predicate.

8      A    Well, I would say that as it pertains to

9 this particular property, that's the position taken

10 at this particular property.  Because the appeal was

11 specific to this address.  And so as it applies to

12 this property, that's the position that was taken.

13      Q    Okay.  But you would agree with me that if

14 towing services operations were the same as vehicle

15 storage operations, then the outcome of this would

16 have been different, right?

17           MR. REISS:  Form.  Improper hypothetical.

18      Predicate.

19      A    That I honestly couldn't answer.

20      Q    Well, if towing service operations were

21 the same as vehicle storage operations, then it

22 would not -- towing services operations would not

23 represent an expansion of the legal nonconforming

24 use, would it?

25           MR. REISS:  Improper hypothetical.  Form.
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1      A    That's what Mr. Lorber concluded in this

2 appeal.

3      Q    At least at some point in the recent past,

4 your department has made a distinction between

5 vehicle storage and towing, correct?

6           MR. REISS:  Form.  Predicate.

7      A    There was a distinction made in this

8 particular appeal, yes.

9      Q    Okay.  And you would agree with me,

10 though, that there are functions with regard to a

11 towing operation that are different from the mere

12 storage of vehicles, right?

13      A    When you say mere towing operation, what

14 do you mean?

15      Q    Well, I mean, you're the planning

16 director.  One of the things you have to do is

17 familiarize yourself with uses of land, right?

18      A    Correct.

19      Q    And because you're being asked to make

20 determinations about whether some use or other is

21 compliant with the code or not, right?

22      A    Correct.

23      Q    And part of your job is to read the plain

24 language of the code, right?

25      A    Correct.
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1      Q    And obviously if -- strike that.

2           And part of your job is to apply common

3 sense to the code, right?

4      A    Correct.

5      Q    And part of your job is to analyze the

6 facts of any particular situation, right?

7      A    Correct.

8      Q    And you and I discussed before when we

9 were talking about the 1979 code, that in the C-6

10 district, as in every other district, "no land,

11 water or structure may be used or whole or in part,

12 except for one or more of the following uses," and

13 then it lists them, right?

14      A    Correct.

15      Q    And if you don't see your use on that

16 list, you fall into the conditional use catchall

17 perhaps, correct?

18           MR. REISS:  Form.  Asked and answered.

19      Mischaracterizes the witness' testimony.

20      A    As it pertains to the C-6, per No. 1, you

21 could revert to uses permitted in the C-5 district.

22      Q    Okay.  Well, and in the C-5 district, by

23 the way, the only use that you've identified today

24 that could apply to Beach Towing prior to 1989 is

25 No. 20, right?
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1      A    Correct.

2      Q    And that says, "Storage garages, truck

3 storage within an area enclosed by a masonry wall."

4      A    Correct.

5      Q    It does not say towing, does it?

6      A    No.

7      Q    And Mr. Lorber made a distinction between

8 storage and towing, correct?

9           MR. REISS:  Asked and answered.

10      Argumentative.

11      A    Yes.  Pursuant to this appeal.

12      Q    And so you would agree with me if Beach

13 Towing's towing operation doesn't fall completely

14 within "Storage garage, truck storage, No. 20," it's

15 not a main permitted use in C-6, correct?

16           MR. REISS:  Form.  Mischaracterizes the

17      witness' testimony.

18      A    I'm sorry.  Can you repeat?

19      Q    If Beach Towing's towing operation, prior

20 to 1989 when it was initiated, did not fall entirely

21 within No. 20 in C-5, "Storage garages, truck

22 storage," then the only way it could have been

23 permitted would have been in the conditional use

24 section in C-6, correct?

25           MR. REISS:  Form.
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1      A    If it was concluded that towing did not

2 fall within No. 20, then yes, the only other option

3 would be under C-6 under conditional uses.

4      Q    Okay.  And today towing is specifically

5 delineated in I-1, correct?

6      A    Correct.

7      Q    But there are other parts of the code that

8 have storage as a listed use, vehicle storage,

9 correct?

10      A    I believe so, yes.

11      Q    And yet they're separately listed,

12 correct?

13      A    I believe so, yes.

14      Q    And that's because they're different

15 things, right?

16           MR. REISS:  Form.  Predicate.

17      A    Correct.

18      Q    I want to -- there's -- I'm sorry.

19           (Discussion off the record)

20 BY MR. BUCKNER:

21      Q    Now, Mr. Reiss asked you about

22 Mr. Larkin's letter.  You recall that?

23      A    Yes.

24      Q    Do I need to pull his letter back out?

25 I'm not going to go through it.  You know which
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1 letter I'm talking about?

2      A    Yes.

3      Q    Okay.  And you said you hadn't reviewed it

4 in a while?

5      A    That's correct.

6      Q    And I recommend it to you.  But be that as

7 it may.  You know that one of the things Mr. Larkin

8 alleged was that Beach Towing could only have been

9 using 1349 Dade Boulevard for towing as an accessory

10 to the gas station use that they sought approval of,

11 correct?

12      A    I believe that's what he alleged in the

13 letter, yes.

14      Q    Okay.  And are you aware that Mr. Andrade,

15 testifying as corporate representative of Beach

16 Towing, has said that Beach Towing is not in

17 compliance with any of the conditions for the

18 conditional use gas station permit they received in

19 1980?

20      A    No.

21      Q    You've seen that conditional use permit

22 attached to Mr. Larkin's letter, though, correct?

23      A    I believe so.

24      Q    Okay.  I think it actually was the -- I

25 think it's recorded on the building card.
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1           (Plaintiff's Exhibit No. 6 was marked for

2 Identification.)

3 BY MR. BUCKNER:

4      Q    Exhibit 6.  Turn to the second page.  Let

5 me ask you this.  Do you recognize what Exhibit 6

6 is?

7      A    Exhibit 6 is a building card for 1349 Dade

8 Boulevard.

9      Q    Okay.  And on the second page does it

10 reflect a Planning Board public hearing conditional

11 use approval of a reinstallation of gasoline pumps?

12      A    Yes, it does.

13      Q    And does it set forth conditions there?

14      A    Yes, it does.

15      Q    Okay.  And to be in compliance with that

16 conditional use, the property owner would have to be

17 in compliance with all of those individual

18 conditions, correct?

19      A    Yes.

20      Q    And if they weren't in compliance with all

21 of those conditions, they're not in compliance with

22 their conditional use permit, right?

23      A    That's correct.

24      Q    Would it be of interest to you to see

25 Mr. Andrade's testimony where he says that they were
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1 not in compliance -- strike that.

2           Would it be of interest to you to see

3 Mr. Andrade's testimony that Beach Towing is in

4 compliance with none of those conditions?

5           MR. REISS:  Form.

6      A    I certainly don't have a problem perusing

7 that, if it's sent to me.

8      Q    And you would also agree with me -- we

9 were talking about business tax receipts earlier.

10 All business tax receipts state that, "A Business

11 Tax Receipt issued under this article does not waive

12 or supersede other city laws, does not constitute

13 city approval of a particular business activity, and

14 does not excuse the licensee from all other laws

15 applicable to the licensee's business," correct?

16      A    That's correct.

17      Q    Mr. Andrade -- I'm going to go back to

18 some of -- I'm sorry.  Mr. Reiss, I'm going to go

19 back to something of his documents from before.  One

20 of them is -- can you go -- oh, God, I don't know

21 where it is.  Can you find his Exhibit A?

22      A    It should be right at the bottom.

23      Q    All right.  There you go.  Perfect.  Thank

24 you.  Do you recall that document?

25      A    Yes.
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1      Q    Okay.  And you recall Mr. Reiss asked you

2 some questions about when Beach Towing started

3 towing at 1349 Dade Boulevard?

4      A    Yes.

5      Q    Now, do you have any personal knowledge,

6 as you sit here today, when Beach Towing started

7 towing at 1349 Dade Boulevard?

8      A    No.

9      Q    Did you know, for example, that Vincent

10 Festa, the original owner of Beach Towing, had

11 several locations to which he towed on Miami Beach?

12      A    No.

13      Q    Did you know that he lost the right to tow

14 at some of those locations at some period of time?

15      A    No.

16      Q    And by the way, Mr. Festa's testified in

17 this case.  Did you know he testified that when he

18 sought the conditional use permit for the gas

19 station, he never intended to pump gasoline and

20 never pumped a gallon of gasoline?

21      A    I did not know that.

22      Q    Okay.  And looking here at Exhibit A,

23 remember Mr. Reiss showed you this, dated July 18,

24 1979 there on the middle card, right?

25      A    Yes.
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1      Q    And he showed you this to try and

2 establish that Beach Towing was towing to 1349 Dade

3 Boulevard as of that date, right?

4      A    I believe so.

5      Q    But that's not actually what it says, is

6 it?  If you read it, the second part says,

7 "determine appropriate action city may take to

8 require them to maintain their 1349 Dade Boulevard

9 property clear of disabled vehicles."  Doesn't that

10 mean they were allowed to tow vehicles to that

11 property as of that time?

12      A    I don't know.  I could not answer that.

13      Q    Okay.  This document does not establish

14 that Beach Towing was lawfully towing at 1349 Dade

15 Boulevard as of 1979, does it?

16           MR. REISS:  Form.  Argumentative.  Legal

17      conclusion.

18      A    I couldn't reach that conclusion.

19      Q    So you would not be able to conclude that

20 Beach Towing was towing as of that date from this

21 document, would you?

22      A    No.

23      Q    And so when Mr. -- the import of

24 Mr. Larkin's letter in part was that Beach Towing

25 was towing as an accessory use to a gas station use
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1 at 1349 Dade Boulevard as of 1980, correct?

2           MR. REISS:  Form.

3      A    I would have to review Mr. Larkin's letter

4 to determine that.

5      Q    Okay.  If they were towing as an accessory

6 to the gas station use, that gas station use was

7 under the old code, as we've seen, only allowed with

8 a conditional use permit, right?

9           MR. REISS:  Form.  Predicate.  Improper

10      hypothetical.

11      A    Under the C-6, it listed filling stations

12 as a conditional use.

13      Q    Right.  So they would have needed a

14 conditional use permit, right?

15      A    For a filling station.

16      Q    Right.  And, in fact, the building card

17 shows they sought and received a conditional permit

18 for a filling station, correct?

19      A    Correct.

20      Q    And towing could be an accessory use to a

21 filling station, right?

22           MR. REISS:  Form.  Improper hypothetical.

23      Predicate.

24      A    Towing generally could be an accessory use

25 to a filling station.
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1      Q    Right.  Because if you're -- if you have a

2 repair operation, for example, you might need to tow

3 cars that aren't running, right?

4      A    Correct.

5      Q    But if that filling station use ceases to

6 exist at some point in time, so must the accessory

7 towing use, correct?

8           MR. REISS:  Form.  Predicate.

9      A    It would depend upon how the towing use

10 was licensed and permitted.

11      Q    Okay.  But even if it had -- even if the

12 towing use had a BTR and everything else -- let me

13 ask you this.  Are you familiar with the situation

14 where an accessory use grows to overtake the main

15 permitted use?

16           MR. REISS:  Form.  Improper hypothetical.

17      Predicate.

18      A    I'm familiar with how that could

19 potentially happen.

20      Q    Right.  And if an accessory use expands

21 and overtakes the permitted use, that doesn't make

22 the accessory use permitted, does it?

23           MR. REISS:  Form.  Predicate.

24      A    It doesn't remove its status as an

25 accessory use if the code still listed it as an
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1 accessory use.

2      Q    And so if the main permitted use goes

3 away, then the accessory use is not allowed to stand

4 on its own; it too has to end?

5           MR. REISS:  Improper hypothetical.  Form.

6      A    If the accessory use is not a main

7 permitted use in the zoned district.

8      Q    Mr. Reiss -- if you go to D and E for me.

9 I'll try and move through these expeditiously.

10           MR. REISS:  The Resolutions.

11           MR. BUCKNER:  Yes, the two.

12           MR. BOKSNER:  He's got it, D and E.

13 BY MR. BUCKNER:

14      Q    Okay.  Perfect.  Let's start with -- let's

15 start with D.

16      A    Okay.

17      Q    Mr. Reiss asked you, in the third to last

18 "Whereas" clause, "Whereas, the permittees are the

19 only two service providers which satisfy all the

20 requirements in the Miami Beach City Code and

21 Administrative Rules and Regulations for police and

22 parking towing permits, including the requirement to

23 provide vehicle storage facilities within the city

24 limits."  Do you recall him asking you about that?

25      A    Yes.
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1      Q    Did you or the -- strike that.

2           Did the Planning Department at the City of

3 Miami Beach make that determination?

4      A    Not that I'm aware of.

5      Q    Okay.  Do you know who made that

6 determination in that "Whereas" clause?

7      A    No.

8      Q    Did you?

9      A    I did not.

10      Q    How about in E, the last "Whereas" clause,

11 which says essentially the same thing?

12      A    I'm not aware --

13           MR. REISS:  Form.

14      A    -- of the Planning Department putting

15 together that "Whereas" clause and I didn't put it

16 together.

17      Q    Okay.  So the Planning Department has made

18 no such finding as set forth in those paragraphs

19 that we just read?

20      A    As it pertains to these two Resolutions,

21 no.

22           (Plaintiff's Exhibit No. 7 was marked for

23 Identification.)

24 BY MR. BUCKNER:

25      Q    Exhibit 7.
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1      A    Okay.

2      Q    There's a previous exhibit sticker because

3 we used it at another deposition, but yours has the

4 right exhibit sticker on it, Mr. Mooney.

5      A    Okay.

6      Q    It's a series of --

7           MR. REISS:  I'm sorry.  Which exhibit on

8      this depo is it?

9           MR. BUCKNER:  Seven, also.  I did it to

10      line it up because I knew how important that

11      would be.

12           MR. REISS:  Good job.

13           MR. BUCKNER:  I have some marginal level

14      of competence.

15           And Allan's going to say humor doesn't

16      translate well to a transcript, but I disagree.

17 BY MR. BUCKNER:

18      Q    Do you recognize these as Beach Towing's

19 BTRs?

20      A    Yes, I do.

21      Q    Okay.  And these are BTRs that would have

22 been issued by the City of Miami Beach for Beach

23 Towing Services, Inc., Beach Towing Services of

24 Miami, Inc., and Alton Gulf Service, Inc.?

25      A    That's correct.
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1      Q    And the last, Alton Gulf Service, Inc., is

2 in care of Vincent Festa, right?

3      A    That's correct.

4      Q    Are you familiar with Alton Gulf Service,

5 Inc.?

6      A    No.

7      Q    Are you familiar with Beach Towing

8 Services of Miami, Inc.?

9      A    No.

10      Q    You're only familiar with Beach Towing

11 Services, Inc.?

12      A    Yes.  Well, I'm familiar with Beach

13 Towing.  I'm not familiar with any of the three

14 corporate entities.

15      Q    Okay.  I'll represent to you that Beach

16 Towing Services, Inc. is the operating entity.  I

17 think Mr. Reiss may have said it at the outset, but

18 it's the operating entity.

19      A    Okay.

20      Q    Who enters the data that's on these BTRs?

21      A    The clerk in the Finance Department.

22      Q    Okay.  And so if they say, "Tow trucks

23 linked to service station:  Number of trucks, 7,"

24 that's something that they would have gotten -- on

25 the first page, in the box underneath the "Business
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1 Type" uses, that's something they would have gotten

2 somewhere from within the city's records, correct?

3           MR. REISS:  Form.  Predicate.  Calls for

4      speculation.

5      A    I would need to defer to the Finance

6 Department on that.

7      Q    Okay.  But this, too -- these BTRs, you

8 said one of the things you're going to do is review

9 Beach Towing's old BTRs, right?

10      A    That's correct.

11      Q    Is there a service station at 1349 Dade

12 Boulevard today?

13      A    Not that I'm aware of.

14      Q    But there was a conditional use approval

15 for one in 1980, wasn't there?

16      A    According to the records there were, yes.

17      Q    Okay.  So, "Tow trucks linked to service

18 station:  Number of trucks, 7," can you think of any

19 other service station to which that would pertain

20 other than the one for which Beach Towing received

21 approval in 1980?

22           MR. REISS:  Form.  Predicate.

23      Speculation.

24      A    I don't know.

25
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1      Q    Would that figure into your analysis of

2 the zoning question that's before you to be decided

3 by the end of August?

4      A    It's something that I would take a look

5 at.

6      Q    One of the things you talked about at the

7 beginning of your testimony was your role as issuing

8 formal determinations regarding to zoning issues in

9 the City of Miami Beach, right?

10      A    Correct.

11      Q    And I don't -- I'm trying -- if I use the

12 wrong words, you tell me, because I don't know how

13 you refer to stuff.

14      A    Okay.

15      Q    So what is -- well, strike that.

16           My understanding is you create an actual

17 document when you make a formal building and zoning

18 interpretation, right?

19      A    That's correct.

20      Q    So as head of the Planning Department

21 when -- under the appropriate circumstances you're

22 asked to render an interpretation of the code, you

23 create a document?

24      A    That's correct.

25      Q    You don't give verbal opinions as to what
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1 the code means, correct?

2      A    That's correct.

3      Q    And the reason for that is you want to

4 make sure that you state with absolute precision all

5 the details necessary to understand the opinion

6 you're rendering, correct?

7      A    That's part of the reason, yes.

8      Q    And what other parts of the reason are

9 there?

10      A    So that there's formality to the decision.

11      Q    Okay.  And so these documents that you

12 issue, what do you call them?

13      A    Letters of determination or letters of

14 interpretation.

15      Q    And is that title actually at the top, one

16 of those two?

17      A    It's typically done in letter format to

18 the entity making the request.  And depending upon

19 whether it's an interpretation of the regulations or

20 a determination, then we'll usually put that.  It

21 will be either be Zoning Interpretation or Zoning

22 Determination and then the subject, the property or

23 the subject matter.

24      Q    And what's the difference between an

25 interpretation and a determination?
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1      A    Determination usually applies to

2 specifically to what may or may not be permitted at

3 a property, or if say something is not listed, what

4 that -- what the determination might be.

5           An interpretation would be where one party

6 reads the code one way and our -- my staff doesn't

7 agree with it, they'll ask the planning and zoning

8 director for a formal interpretation.  And usually

9 when those are made, they'll know beforehand what

10 the issues are.  And so they'll know whether or not

11 they're going to want to appeal them.

12      Q    And what kind of a letter are you going to

13 be issuing with regard to this matter?

14      A    That's something that I'm still

15 discussing.

16      Q    Okay.  But one of those two.  Or could it

17 be something else?

18      A    It could be something else.

19      Q    Okay.  Do those other things have a name?

20      A    Zoning letter, Zoning Interpretation or

21 Zoning Determination letters.

22      Q    But one of the reasons you put it in

23 writing is so that there's precision, so that

24 everybody knows all the factors that went into your

25 determination, correct?



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 195

1           MR. REISS:  Asked and answered.

2      A    That's correct.

3      Q    And so one of the problems with relying on

4 transcripts of hearings that occurred involving

5 people you don't know at some time in the past is

6 that you don't necessarily know all the details that

7 went into the particular determination that they're

8 talking about, correct?

9      A    That's correct.

10      Q    So, for example, Mr. Reiss in Exhibit K

11 put in front of you a transcript involving one of

12 your predecessors, Jud Kurlancheek, right?

13      A    That's correct.

14      Q    He made certain statements about C-5 and

15 C-6 zoning, correct?

16      A    That's correct.

17      Q    But you don't know all the detail -- well,

18 strike that.

19           Have you gone back and looked at all the

20 documents and all the determinations that

21 Mr. Kurlancheek made prior to making those

22 statements?

23      A    No.

24      Q    Do you know whether, for example,

25 Mr. Kurlancheek believed that a conditional use
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1 permit was required for towing in C-5 and C-6?

2      A    I don't know what Mr. Kurlancheek's

3 opinion was or what he thought.

4      Q    Okay.  And with regard to these -- this

5 particular property in question here, this

6 discussion involving Magnum Towing, do you know if

7 Magnum Towing had a conditional use permit to tow in

8 C-5?

9      A    That I don't know, either.

10      Q    And you started work for the City of Miami

11 Beach after the current code came into force, right?

12      A    That's correct.

13      Q    Mr. Kurlancheek, however, worked for the

14 city back when the pre-1989 code was in force,

15 correct?

16      A    That's correct.

17      Q    It would have been his job to interpret

18 that code day-to-day, right?

19      A    I believe so, yes.

20      Q    And would you defer to his interpretation

21 of the old, pre-1989 code with regard to these

22 issues?

23           MR. REISS:  Form.  Predicate.

24      A    If he had a formal interpretation, a

25 formal written interpretation, I would certainly
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1 take it into consideration.

2      Q    Okay.  But these statements in this

3 transcript, Exhibit K, that Mr. Reiss showed you,

4 these are not a formal interpretation of anything,

5 are they?

6      A    They're not a formal zoning

7 interpretation, no.

8      Q    They're just statements on a record that

9 may or may not be complete, right?

10           MR. REISS:  Form.  Predicate.

11      A    They're statements on a record.  I don't

12 know whether they're complete or not.

13      Q    You don't know what details aren't

14 recorded in this transcript, right?

15      A    Correct.

16      Q    You don't know what documents they were

17 looking at when they were discussing this, do you?

18      A    Correct.

19      Q    And so that's why you don't take

20 statements for record.  You taken written zoning

21 interpretations as persuasive in your line of work,

22 correct?

23      A    The zoning interpretations are what we

24 use.  The formal letter interpretations are what is

25 considered the interpretation.
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1      Q    Not some spoken words on a transcript,

2 right?

3      A    No.

4      Q    Am I right?

5      A    You're correct.

6           MR. BUCKNER:  Why don't we take a break.

7           (There was a recess taken from 2:52 p.m.

8 to 3:10 p.m.)

9 BY MR. BUCKNER:

10      Q    I'm going to bounce around a little again.

11 I'm just going to clean up a few things.  I'm going

12 to let Mr. Reiss ask you questions.

13      A    Okay.

14      Q    You remember Mr. Reiss showed you plans

15 for, Exhibit G, Sunset Park?  You remember that?

16      A    Yes.

17      Q    And he was asking you questions about

18 vehicular circulation particularly in Sunset

19 Harbour?

20      A    Yes.

21      Q    You would agree with me that all uses that

22 generate visits have some traffic or vehicular

23 circulation impact, correct?

24      A    That's correct.

25      Q    And so he gave you a number of uses.  But,
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1 for example, a vehicle repair garage would generate

2 vehicular circulation issues, right?

3      A    Yes.

4      Q    And like I said any -- well, strike that.

5           And I think you testified, but if I'm

6 wrong, you correct me, that you had not seen Exhibit

7 G before?

8      A    I had not seen Exhibit G, no.

9      Q    So you've had no role with regard to

10 approving or analyzing this plan?

11      A    I saw very early versions of that, but my

12 staff has been point on that.  And I have not

13 reviewed what has been submitted to date.

14      Q    Another thing Mr. Reiss asked you was he

15 asked you if you were aware of any violations at

16 1349 Dade Boulevard.  And I was confused -- well,

17 strike that.

18           Mr. Reiss asked you if you were aware of

19 any violations at 1349 Dade Boulevard.  Did you

20 understand that to mean active violation

21 investigations or inquiries by the city?

22      A    I understood that to be either code

23 violations or zoning violations.

24      Q    Okay.  And when he asked you if there were

25 code or zoning violations, have you actually
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1 investigated whether there were code or zoning

2 violations at 1349 Dade Boulevard?

3      A    No, I have not.

4      Q    So you're just not aware of any, but you

5 haven't checked to see if there are any?

6      A    That's correct.

7      Q    Can you pull Exhibit N for me?  We could

8 have done this before.  Sorry.  Can I help you?

9           MR. BOKSNER:  I think it's in this stack.

10           MR. BUCKNER:  It's about this thick.

11           MR. BOKSNER:  I think it's this one right

12      here.

13           MR. BUCKNER:  Yes.  The last one, of

14      course.

15 BY MR. BUCKNER:

16      Q    First of all, Exhibit N, do you know where

17 this comes from?

18      A    No.

19      Q    This isn't a document from the city, is

20 it, the front document at least?

21      A    I didn't produce this.

22      Q    You don't know who did?

23      A    No.

24      Q    So one of the things -- Mr. Reiss pointed

25 out some exhibits in here.  For example, he showed
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1 you Exhibit F, I think, Tremont Towing, Inc.

2      A    Okay.

3      Q    And you were talking about, I think,

4 Tremont Towing, if my recollection serves, at the

5 time they're talking about here, in the pre-1989

6 code was in the C-6 district?

7      A    That's correct.

8      Q    Do you know whether Tremont Towing had a

9 conditional use permit prior to 1989 for a towing

10 operation at its location?

11      A    I do not know.

12      Q    Exhibit G, on that same one.  It's South

13 Beach Brothers Auto Service, Inc, with an original

14 issue date beginning of 1989.  You see that?

15      A    Yes.

16      Q    And it has a number of -- these are all --

17 when it says "Occupational Fees Calculations" at the

18 bottom, these are all BTR categories, right?

19      A    Let's see.  At the time it may have been

20 an occupational license code.  But, yeah, BTR or

21 occupational code.

22      Q    Okay.

23      A    Use code.

24      Q    And from just looking at these codes,

25 first of all, do you know whether South Beach
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1 Brothers Auto Service had a conditional use permit

2 for towing?

3      A    I don't know.

4      Q    Do you know if South Beach Brothers Auto

5 Service, Inc. had tow truck and record towing

6 services and accessory use to their garage and

7 automobile painting?

8      A    That I do not know, either.

9      Q    And you can't tell that from this

10 document?

11      A    No.

12      Q    So it's possible that the wrecker/towing

13 service and the tow truck could have been an

14 accessory to the garage and automobile painting?

15           MR. REISS:  Improper hypothetical.  Form.

16      Predicate.

17      A    Potentially.

18      Q    And then the next one was Alton Towing.

19      A    That's H?

20      Q    That was, yes, H.  And if I'm not

21 mistaken -- give me a second to check my notes.  I

22 don't want to be wrong.  Alton Towing was the one

23 that you all determined was in the CD-2 district,

24 correct?

25      A    Yes.  Currently in the CD-2 district.
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1      Q    Right.  And the original issue date of

2 this --

3      A    It says March 14, 1996.

4      Q    So that would be under the current code?

5      A    That's correct.

6      Q    And it says they were tow truck/wrecker

7 and wrecker/towing service were the two uses for

8 which they had occupational fees calculated,

9 correct?

10      A    That's correct.

11      Q    And you said this was in CD-2, right?

12      A    Yes.

13      Q    Seems like somebody made a mistake, right?

14      A    They may have made a mistake.  Without

15 doing further research, I couldn't make that

16 conclusion one way or the other.

17      Q    But you do know that mistakes happen,

18 right?

19      A    Yes.

20      Q    Even within the City of Miami Beach?

21      A    Yes.

22      Q    That was for Al.

23           MR. BOKSNER:  Tom never makes mistakes.

24           THE WITNESS:  No, never.

25 BY MR. BUCKNER:
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1      Q    One of the things we talked about a little

2 earlier in your testimony was the current I-1 zoning

3 district.

4      A    Yes.

5      Q    And you said towing had gone from being a

6 main permitted use in I-1 to a conditional use.

7      A    That's correct.

8      Q    Why was that change made?

9      A    That I don't know.  I was not a staff

10 person to the Planning Board at that time.  And so I

11 don't know the reason why it was changed.

12      Q    Just for my edification, if I wanted to

13 see if I could figure that out, where would I go,

14 document-wise I assume?

15      A    There's a Municode.  They have a history

16 of the legislation.  And you could pull that

17 legislation.  I think there's a way you can pull it

18 from the website.  And each ordinance, approved

19 ordinance will have a corresponding attached

20 commission memo that will have a legislative

21 history.

22      Q    Perfect.  Okay.  I'll do that.

23           MR. BUCKNER:  I have no further questions.

24      Thank you, Mr. Mooney, for your time.

25           THE WITNESS:  You're welcome.
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1           (Discussion off the record)

2                 REDIRECT EXAMINATION

3 BY MR. REISS:

4      Q    All right.  Mr. Mooney, you've just been

5 subject to cross-examination by Mr. Buckner.  And

6 after that cross-examination, looking at the

7 documents that he's shown you, are you aware of any

8 facts that indicate, as we sit here today, factually

9 that Beach Towing is in violation of the City of

10 Miami Beach Zoning Code by operating a towing

11 service at 1349 Dade Boulevard?

12      A    No.

13      Q    I think you said -- I think this was your

14 testimony, so I'll just ask.  And I don't mean to be

15 redundant, but I want to make sure it's clear.  If a

16 use is permitted, then it's not an accessory use; is

17 that correct?

18      A    If a use -- a use has to be permitted even

19 if it's an accessory use.

20      Q    But it would be a permitted accessory use?

21      A    That's correct.

22      Q    So when we were talking about -- some of

23 my questions were in the pre-1980 code, I believe --

24 I'm sorry.  Strike that.

25           In the pre-1989 City of Miami Beach Code,
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1 it's my understanding from your testimony that

2 towing was a main permitted use in the C-5 zoning

3 district, correct?

4      A    Correct.

5      Q    And since C-6 permitted as a main

6 permitted use all uses permitted in C-5 that were

7 not residential, it was therefore also a main

8 permitted use in C-6?

9      A    That's correct.

10      Q    So then since towing was a permitted use,

11 a main permitted use in the pre -- strike that.

12           Since towing was a main permitted use in

13 the pre-1989 code in the C-6 district, a conditional

14 use permit was not required, correct?

15      A    That's correct.

16      Q    And since towing in the pre-1989 code was

17 a main permitted use in C-6, it was not an accessory

18 use?

19      A    Accessory uses are typically under a

20 different section of the code.  I haven't reviewed

21 the accessory use section of the pre-1989 code.  So

22 I couldn't confirm whether or not that would be

23 listed an accessory use or not.

24      Q    Okay.  But since towing was a main

25 permitted use in the pre-1989 code, whether or
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1 not -- well, we know that towing wasn't listed as an

2 accessory use in the pre-1989 code because towing

3 wasn't listed anywhere, right?

4      A    Correct.

5      Q    So, therefore, towing was not an accessory

6 use in the pre-1989 code?

7           MR. BUCKNER:  Object to form.

8      A    Correct.

9           MR. REISS:  What's the matter with the

10      form?

11           MR. BUCKNER:  I think it was leading.

12 BY MR. REISS:

13      Q    Was towing an accessory use in the

14 pre-1989 code?

15      A    Not that I'm aware of.

16      Q    Mr. Buckner asked you some questions in

17 terms of the word "status."  I just want to make

18 sure I understand your testimony.  Is a legal

19 nonconforming use under the current code a status

20 allowing operation of that legal nonconforming use,

21 although not permitted as a main permitted use?

22      A    If something is established as a legal

23 nonconforming use, it could be a main permitted use;

24 it could be an accessory use.

25      Q    But if it's a legal nonconforming use,
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1 it's a legal status --

2      A    Yes.

3      Q    -- in terms of the zoning code?

4      A    Yes.

5      Q    Mr. Buckner showed you -- if you could

6 look at Plaintiff's Exhibit 2.  I'm not sure exactly

7 what it is.  It looks like a portion of some code.

8      A    Okay.

9           (Discussion off the record)

10 BY MR. REISS:

11      Q    Did you get Plaintiff's Exhibit 2?

12      A    Yes.

13      Q    Now, Mr. Buckner pointed out to you that

14 in this document, whatever it is -- do you know what

15 this document is?

16      A    This appears to be a listing of the zoning

17 districts under the pre-1989 code.

18      Q    Well, it's different than Exhibit --

19      A    I believe he said this was the 1980 code.

20           MR. BUCKNER:  '79 code.

21           THE WITNESS:  1979 code.  Okay.

22 BY MR. REISS:

23      Q    So looking at Plaintiff's Exhibit 2, under

24 C-6, Mr. Buckner pointed out to you that paragraph

25 20 says, "The following uses" -- in paragraph 20,
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1 "The following uses may be permitted as a

2 conditional use.  Uses not listed above."  Okay.

3      A    Okay.

4      Q    So do you read this to mean, except listed

5 above in B-1 is, "Any nonresidential use permitted

6 in C-5."  Right?  And then if you look back at C-5,

7 Subsection 20 includes, "Storage garages, truck

8 storage within an area enclosed by a masonry wall."

9 Which I believe you said previously was -- although

10 towing wasn't anywhere specifically located in the

11 code, it was analogous to towing because it includes

12 storage and an office space, et cetera, correct?

13           MR. BUCKNER:  Object to form.

14      A    That's correct.

15           (Mr. Brodsky leaves the deposition room.)

16 BY MR. REISS:

17      Q    So is it your testimony that looking at

18 this Exhibit 2, Plaintiff's Exhibit 2, that towing

19 would have been permitted under C-5 as a main

20 permitted use and not a conditional use under C-6?

21      A    Yes.

22           (Discussion off the record)

23 BY MR. REISS:

24      Q    Looking at Exhibit M --

25      A    Your Exhibit M, right?



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 210

1      Q    Yes, sir.  Exhibit M was a copy of the

2 code.  It says, "Effective date October 1, 1971,"

3 correct?

4      A    Yes.

5      Q    And if you look at -- and then, "As

6 Amended through January 18, 1985," correct?

7      A    Correct.

8      Q    All right.  And so the language

9 Mr. Buckner pointed out to you in section -- for

10 section -- for C-6, that had been changed, right?

11 That conditional use had been removed, page 6.27.

12           MR. BUCKNER:  Object to the form.  It's

13      right there.

14      A    All right.  So on page 6.27, your question

15 was again?

16      Q    Under the code that -- as it was amended

17 through January 18, 1985, it specifically listed

18 conditional uses, correct?

19      A    Let's see.  On page 6.27, under No. 20,

20 "The following uses may be permitted as a

21 conditional use."  And it lists all the conditional

22 uses.

23      Q    Right.  It doesn't contain that language

24 about "uses not listed above"?

25           MR. BUCKNER:  Objection.
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1      A    It does.

2      Q    Where is that?

3      A    H.  I'm sorry.  I.

4      Q    Does that mean uses listed above in

5 Section 20 or in the rest of 1 through 19 to you?

6      A    Twenty.

7      Q    Okay.  So it would be A through H?

8      A    Yes.

9      Q    And the result is the same because you

10 feel even under the previous version of what's

11 alleged in the code that Mr. Buckner showed you,

12 C-5, towing would still be allowed as a main

13 permitted use and adopted through and in C-6 through

14 C-6 B-1 as a nonresidential use permitted in C-5?

15      A    Yes.

16      Q    So either way it's the same result?

17      A    Yes.

18      Q    Are you aware of any facts that indicate

19 that Beach Towing Services did not legally establish

20 its towing services under City of Miami Beach Zoning

21 Code prior to the 1989 amendment to the Zoning Code?

22      A    No.

23      Q    Okay.  Looking at Plaintiff's Exhibit 1,

24 subsection -- Mr. Buckner spent a lot of time with

25 you talking about "to encourage nonconformities to
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1 ultimately be brought into compliance."  You see

2 that?

3      A    Yes.

4      Q    What's the word "encourage" mean to you as

5 the planning director?

6      A    To encourage.

7      Q    Cajole?  Ask?

8      A    Encourage is very broad.

9      Q    Does it -- to you does it mean --

10           MR. BUCKNER:  Objection.  He's answering

11      the question.  You're cutting him off.

12 BY MR. REISS:

13      Q    I apologize.  I didn't mean to --

14      A    Encourage is very broad.

15      Q    Does it mean to you put somebody out of

16 business?

17      A    No.

18      Q    Does it mean pull somebody's Business Tax

19 Receipt?

20      A    No.

21      Q    Does it mean pull somebody's towing permit

22 that was issued after a vote by the entire city

23 commission?

24      A    No.

25      Q    In fact, the sentence before that says,
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1 "Nothing contained in this article shall be deemed

2 or construed to prohibit the continuation of a

3 legally established nonconforming use," et cetera,

4 right?

5      A    Correct.

6      Q    And Mr. Buckner went back over the

7 Resolutions D and E that we talked about during

8 direct.  And these are, in fact, Resolutions of the

9 City of Miami Beach, the entire commission, correct?

10      A    They were for the entire commission, yes.

11 They were a Resolution of the commission, yes.

12      Q    So these are the -- as you understand as

13 the planning director, these are the official

14 pronouncements on the issues raised in these

15 documents, Exhibits D and E, of the City of Miami

16 Beach, correct?

17      A    Correct.

18      Q    And with all due respect, you work for the

19 City of Miami Beach.

20      A    Yes.

21      Q    The Planning Department falls under the

22 City of Miami Beach umbrella?

23      A    Correct.

24      Q    The Planning Department doesn't speak for

25 the City of Miami Beach in this instance, correct?
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1      A    Correct.

2      Q    The City of Miami Beach speaks for the

3 City of Miami Beach through its Resolutions,

4 Exhibits D and E, correct?

5      A    Correct.

6      Q    Including the Planning Department,

7 correct?

8      A    Correct.

9      Q    Now, Beach Towing Services, Mr. Buckner

10 asked you about, you've been out there.  To your

11 knowledge, the office and the storage space, it's

12 all in a single folio, correct?

13      A    Correct.

14      Q    1349 Dade Boulevard?

15      A    Correct.

16      Q    It's one business?

17      A    Correct.

18      Q    It's not segregated?

19      A    Correct.

20      Q    It's not separate?

21      A    Correct.

22      Q    And there's a building where people come

23 and they pay money, they wait inside, they pay

24 money, they get their keys, they go out there, get

25 their car that's stored on the land where the
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1 building is, correct?

2           MR. BUCKNER:  Objection.  Outside the

3      witness' competence.

4      A    That's my understanding.

5      Q    And there is also an enclosed area --

6 strike that.

7           There's part of the building that's also

8 used, is it, to your knowledge, for storage of towed

9 vehicles?

10           MR. BUCKNER:  Object to form.  Outside

11      competence.

12      A    I've been into the Beach towing yard

13 before and I have seen cars in there.

14      Q    Inside?

15      A    Yes.

16      Q    And there's also an office back there?

17           MR. BUCKNER:  Object to form.

18      A    I'm only familiar with the office in the

19 front of the property.

20      Q    Looking at Plaintiff's Exhibit 6.

21      A    The building card.

22      Q    Mr. Buckner asked you about the

23 conditional use permit.  First of all, since -- as

24 you previously testified, towing in the pre-1989

25 code was a main permitted use; therefore, could the
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1 issuance of a COP for a gas station lead to the

2 conclusion that the towing was an accessory use?

3           MR. BUCKNER:  Objection.  It seeks

4      speculation.

5 BY MR. REISS:

6      Q    Withdraw the question.

7           Is there anything in Exhibit 6 that

8 indicates to you that towing was an accessory use,

9 not a main permitted use?

10           MR. BUCKNER:  Object to the form.

11           MR. REISS:  What's the matter with the

12      form?

13           MR. BUCKNER:  It's leading.

14 BY MR. REISS:

15      Q    You can answer.

16      A    You're talking about the Planning Board,

17 the conditional use.

18      Q    Yes, sir.

19      A    This appears to apply solely to the

20 filling station.

21      Q    Okay.  So nothing in here indicates to you

22 that towing was an accessory use?

23      A    No.

24      Q    And do you know who this -- who Vincent

25 J. Festa was making this application on behalf of,
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1 what entity?

2      A    No.

3      Q    Do you know if it was Beach Towing

4 Services, Inc.?

5      A    No.

6      Q    To the City of Miami Beach, does it matter

7 that none of these conditions were ever complied

8 with, with respect to your analysis as to

9 whether Beach Towing -- whether -- strike that.

10           Does it matter to the City of Miami Beach

11 in its analysis as to whether towing is a legal

12 nonconforming use that none of these conditions with

13 respect to Exhibit 6, the conditional use permit,

14 were complied with?

15      A    I don't believe that that's going to be

16 germane to our analysis.

17      Q    Going to Exhibit 5.  Do you remember

18 Mr. Buckner asking you about Exhibit 5?

19      A    Yes.

20      Q    This has to do with a property that's

21 different than 1349 Dade Boulevard, correct?

22      A    That's correct.

23      Q    And the question as to whether a legal

24 nonconforming use has been expanded on the property

25 at which the legal nonconforming use was originally
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1 established is different than whether it can be

2 extended to a second property, correct?

3      A    That's correct.

4      Q    And this document, Exhibit 5, had to do

5 with a second property?

6      A    It had to do with 1747 Bay Road.

7      Q    Okay.  And so the analysis is not

8 analogous to the analysis the city is currently

9 going through as to whether towing at 1349 Dade

10 Boulevard is a legal nonconforming use?

11           MR. BUCKNER:  Object to form.

12      A    That's correct.

13           MR. REISS:  What's the matter with the

14      form?

15           MR. BUCKNER:  You're leading.  You're on

16      redirect.  It's your witness.

17           MR. REISS:  I got it the first time, but

18      thanks.  I appreciate the coaching.

19 BY MR. REISS:

20      Q    How is the analysis in Exhibit 5,

21 Plaintiff's Exhibit 5, having to do with two

22 properties analogous to the analysis the city is

23 currently going through as to whether Beach Towing's

24 use of 1349 Dade Boulevard is a legal nonconforming

25 use?
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1      A    I don't think it is analogous.

2      Q    Looking at Exhibit K.

3      A    Okay.

4      Q    And you can take a minute to look through

5 it.  But did you see anything in any of these

6 documents that indicate that Magnum's use of the

7 property in C-5 for towing was a conditional use and

8 not a main permitted use?

9      A    I didn't see anything in going through

10 these documents that would indicate that it was a

11 conditional use.

12      Q    I believe that -- and I'm not going to --

13 I wasn't physically at the commission meeting on

14 July 25th, but I believe - and again, I'm not going

15 to ask for privileged communications - but I believe

16 that your determination that you're working on and

17 we talked about earlier in the day is going to be

18 reduced to the amicus brief by August 30th.  Is that

19 your understanding?

20      A    Yes.

21      Q    You're not issuing any of the letters that

22 Mr. Buckner was asking you about, correct?

23      A    We have not determined the manner in which

24 it will be issued.

25      Q    Okay.  Well, in this case the owner of the
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1 property, Vincent Festa, he's not asked for one of

2 those written determinations, correct?

3      A    That's correct.

4      Q    And my understanding of the code is you

5 only issue those letters that Mr. Buckner was

6 talking about at the written request of the owner,

7 correct?

8      A    Our current policy is that we only issue

9 those formal determinations when the property owner

10 has requested it.

11      Q    And that's not happened in this case?

12      A    That has not happened in this case.

13      Q    Do you know if there's a present intention

14 to do something other than the amicus that was the

15 subject of the vote on July 25?

16      A    As part of the direction to put together

17 the amicus, the commission directed me to prepare an

18 interpretation as part of the amicus.  And so it

19 will be part of the amicus.

20      Q    It will be incorporated into the amicus,

21 correct?

22      A    I can't speak to --

23           MR. BOKSNER:  Objection.  Calls for

24      attorney/client communication.  Don't answer.

25 BY MR. REISS:
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1      Q    In any event, to the extent that your

2 interpretation is issued, it would not be pursuant

3 to the code section related to a request by the

4 owner for such an interpretation, correct?

5      A    The owner would not be making a request

6 for the determination.

7      Q    Okay.  So that code section wouldn't apply

8 to your interpretation?

9      A    Which code section is that?

10      Q    The code section that talks about when the

11 owner requests a written interpretation then the

12 planning director will give you one.

13      A    There's no specific code section on that.

14      Q    Office space is allowed within the CD-2

15 district, right?

16      A    Yes.

17      Q    So if hypothetically -- well, strike that.

18           If Beach Towing wanted to open an office

19 for the purpose of conducting its business, but not

20 have storage in CD-2, that would be permitted in the

21 CD-2 district?

22      A    Office uses are permitted in the CD-2

23 district.

24      Q    Have you had a chance to review Beach

25 Towing's current Business Tax Receipt?
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1      A    I think I've seen it.  If it's not in one

2 of these exhibits, I don't recall offhand whether

3 I've seen the current one.

4      Q    Are you aware that that language

5 concerning linked to a service station has been

6 removed by the city from that BTR?

7      A    No.

8      Q    Are you aware as to whether that language

9 was included as a mistake in the earlier versions?

10           MR. BUCKNER:  Object to form.

11      A    That I don't know.

12      Q    You don't know how it got there?

13      A    No.

14           MR. REISS:  I'm almost done.  I've just

15      got to go through my notes.  Five minutes.

16      Okay?

17           THE WITNESS:  Okay.

18           (There was a recess taken from 3:50 p.m.

19 to 3:59 p.m.)

20 BY MR. REISS:

21      Q    There were some questions about Commission

22 Memorandum 8205.  I marked it as Exhibit L.  And

23 part of this document, which hasn't been made a part

24 of the record, was also part of a letter that Sunset

25 Land sent to you on April 15, 2016.  So I don't have
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1 a lot of extra copies with me, but this was served

2 by Sunset.  If you look at the letter dated -- the

3 May 7, 1990 letter.

4      A    So that's this?  Is that L?

5           MR. BUCKNER:  What are we talking about?

6           MR. BOKSNER:  You're talking about L?

7           MR. ANDRADE:  It looks like L.

8 BY MR. REISS:

9      Q    Yes, L.  The part of the letter that, B-1,

10 that Sunset Land sent you.  The actual request, if

11 you take a look at that, it says, "The applicant,

12 Vincent Festa, owner of Beach Garage," right?

13      A    Okay.

14      Q    So the application was not on behalf of

15 the Beach Towing?

16           MR. BUCKNER:  Object to form.  Outside the

17      witness' knowledge.

18 BY MR. REISS:

19      Q    Do you have any knowledge that this

20 document is not a correct recitation of who the

21 applicant was on 8205?

22      A    No.

23      Q    A couple final questions.  Does a legal

24 nonconforming use run with the land?

25      A    There's nothing in the code that puts a
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1 cap on it.  So the term "run with the land" usually

2 applies to things like covenants or variances that

3 are granted by a board.  So I've never used that

4 term with a legal nonconforming use.

5      Q    But does the use itself, if there's a

6 determination made that there's a legal

7 nonconforming use, it relates to the use of the

8 land, not the owner of the property, correct?

9      A    That's correct.

10      Q    So if the owner sold the property and then

11 the next day somebody bought it and continued the

12 same legal nonconforming use, that would be okay?

13      A    Yes.

14      Q    So if I understand your testimony, if you

15 make the final determination that towing is a legal

16 nonconforming use at 1349 Dade Boulevard, if Beach

17 Towing the day after that determination closed and a

18 new tow company opened, that would be okay?

19      A    If that determination was made, yes.

20           MR. REISS:  That's all I've got.

21      Gentlemen?

22           MR. BUCKNER:  No.  I'm allowed to go home.

23           MR. REISS:  Read or waive?

24           MR. BOKSNER:  He's going to read.

25           MR. REISS:  Thank you, sir.
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1           THE WITNESS:  All right.  Allan, nice to

2      meet you.

3           MR. REISS:  Nice to meet you.

4           THE REPORTER:  Do you need this

5      transcribed?

6           MR. REISS:  Yes, please.

7           THE REPORTER:  Regular delivery?

8           MR. REISS:  Regular.

9           THE REPORTER:  Mr. Buckner, do you need a

10      copy?

11           MR. BUCKNER:  I'll take a copy, just

12      e-tran.

13           (Thereupon, the deposition concluded at

14 4:03 p.m.)

15

16

17

18

19

20

21

22

23

24
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1                 CERTIFICATE OF OATH

2

3 STATE OF FLORIDA     )

4 COUNTY OF MIAMI-DADE )

5

6           I, the undersigned authority, certify that

7 THOMAS R. MOONEY personally appeared before me and

8 was duly sworn.

9           WITNESS my hand and official seal this 4th

10 day of September, 2018.

11

12

13

14                     ______________________________

15                     LILLIAN GADOMSKI
                    Notary Public - State of Florida

16                     My Commission No. FF186967
                    Expires:  January 4, 2019

17

18

19

20

21

22

23

24

25
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1                     CERTIFICATE

2

3 STATE OF FLORIDA    )

4                     )  SS:

5 COUNTY OF MIAMI-DADE)

6

7           I, LILLIAN GADOMSKI, Professional Court

8 Reporter and Notary Public, certify that I was

9 authorized to and did stenographically report the

10 deposition of THOMAS R. MOONEY; that a review of the

11 transcript was requested; and that the transcript is

12 a true and complete record of my stenographic notes.

13           I further certify that I am not a

14 relative, employee, attorney, or counsel of any of

15 the parties, nor am I a relative or employee of any

16 of the parties' attorney or counsel connected with

17 the action, nor am I financially interested in the

18 action.

19           Dated this 4th day of September, 2018.

20

21

22                               _____________________

23                               LILLIAN GADOMSKI

24

25
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1

2

3

4              __________________________

5                   THOMAS R. MOONEY

6

7

8 Sworn to and subscribed before me
this     day of             2018.

9

10 _________________________________

11 Notary Public - State of
My Commission Expires:

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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                   ERRATA SHEET

IN RE:  SUNSET LAND ASSOCIATES, LLC vs. MARK FESTA,
        et al.

CASE NO.:  2016-004547 CA 01

DEPOSITION OF:  THOMAS R. MOONEY

DATE TAKEN:  AUGUST 24, 2018

DO NOT WRITE ON TRANSCRIPT - ENTER CHANGES HERE.

PAGE NO.    LINE NO.         CORRECTION OR CHANGES

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

________    ________         _______________________

Please forward the original signed errata sheet to
this office so that copies may be distributed to all
parties.

Under penalties of perjury, I declare that I have
read the foregoing document and that the facts
stated in it are true and correct subject to any
changes in form or substance entered here.

DATE:_____________

SIGNATURE OF DEPONENT:_____________________________
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 TAYLOR, JONOVIC, WHITE, GENDRON & KIRCHER-ECHARTE
             FLORIDA REALTIME REPORTING
            2455 EAST SUNRISE BOULEVARD
                     SUITE 1200
          FORT LAUDERDALE, FLORIDA  33304
                   (954) 759-4560

September 4, 2018

City of Miami Beach
Attn:  Thomas R. Mooney
c/o Aleksandr Boksner, Esquire
1700 Convention Center Drive
4th Floor
Miami Beach, Florida  33133
Dear Mr. Mooney:
With reference to the deposition taken on August 24,
2018, please be advised that the transcript of the
deposition has been completed and is awaiting
signature.

Please arrange to stop by our office for the purpose
of reading and signing the deposition.  Our office
hours are 9:00 a.m. to 5:00 p.m., Monday through
Friday.  You may, however, read a copy of the
transcript provided by any of the attorneys
connected with the case, denoting any corrections by
page and line number on a separate sheet of paper.
This correction page must be signed by you and
returned to us for filing with the original.

If this has not been taken care of, however, within
the next 30 days, or by the time of trial, whichever
comes first, I shall then conclude that the reading,
subscribing and notice of filing have been waived.
The original of this deposition has been forwarded
to the ordering party, and your errata sheet, once
received, will be forwarded to all counsel of
record.

Sincerely,

Lillian Gadomski

CC:  Allan S. Reiss, Esq.
     David M. Buckner, Esq.
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EXHIBIT “E” 



1700 Convention Center Drive
Miami Beach, Florida  33139-1819

TRADE NAME:

IN CARE OF:

ADDRESS:

LICENSE NUMBER:

Beginning:

Expires:

Parcel No:

CITY OF MIAMI BEACH
CERTIFICATE OF USE, ANNUAL FIRE FEE, AND BUSINESS TAX RECEIPT

DBA:

Code Business Type

#Locations

TRADE ADDRESS: 
A penalty is imposed for failure to keep this Business Tax Receipt 
exhibited conspicuously at your place of business.

A Business Tax Receipt issued under this article does not waive or 
supersede other City laws, does not constitute City approval of a 
particular business activity and does not excuse the licensee from all 
other laws applicable to the licensee's business.

This Receipt may be transferred:

A. Within 30 days of a bonafide sale, otherwise a complete annual 
payment is due.

B. To another location within the City if proper approvals and the 

Additional Information

Storage Locations

FROM:

PRESORTED
FIRST CLASS

U.S. POSTAGE
PAID

MIAMI BEACH, FL
PERMIT No 1525

CITY OF MIAMI BEACH
1700 CONVENTION CENTER DRIVE
MIAMI BEACH, FL 33139-1819

SAMPLE



EXHIBIT “F” 
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DECLARATION OF JUD KURLANCHEEK 

1. I have been asked to provide three expert opinions regarding the following: 

a. Was a towing service permitted in the C-6 Intensive Commercial District 

under City of Miami Beach Ordinance No. 1891, as amended through 

January 18, 1985?  

 

b. Is the towing service at 1349 Dade Boulevard a legal non-conforming use? 

c. Does a business tax receipt (“BTR”) establish that a use of property 

 complies with the Zoning Code? 

 

2. My opinions are a towing service was not a permitted use in the C-6 Zoning District 

as the main use of the property and that the towing service at 1349 Dade Boulevard is not a legal 

non-conforming use.  Furthermore, a BTR does not establish that a use of property complies with 

the Zoning Code.  

QUALIFICATIONS 

3. I have been a professional planner for approximately 42 years (See Exhibit “A”). I 

am certified by the American Institute of Certified Planners (“AICP”). I received a Master’s in 

Urban & Regional Planning from the University of Pittsburgh in 1975 and a Bachelor of Arts from 

the University of Miami in 1971.  

4. I was employed by the City Miami Beach in the Planning and Zoning Department 

from 1975 to 1990.  From 1975 through 1983, I held a variety of planning positions, including but 

not limited to, Planner, Senior Planner, Principal Planner, and Assistant Director. From 1984 to 

1990, I served as the Planning and Zoning Director.  From 1990 through 1993, I served as the 

Historic Preservation Director and Urban Design Director.  

5. I was also employed by the City of Hollywood.  From 1993 through 1998, I served 

as the Director of Planning and Zoning and Assistant Economic Development Director for the City 
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of Hollywood.  In that capacity, I was responsible for supervising the following divisions: (1) 

Planning and Zoning; (2) Code Enforcement; (3) Community Development; (4) Engineering; and 

(5) Building Divisions.  

6. In 1998, I became employed by the Village of Key Biscayne as its Building, 

Zoning, and Planning Director.  I held that position until my retirement in 2017. 

7. In the above positions, I was responsible for authoring new zoning ordinances for 

each municipality and numerous amendments to the Zoning and Land Development Regulations. 

As Planning Director for the City of Miami Beach, I led a team of planners that authored numerous 

Planning, Zoning, and Development Plans (See Exhibit “B”) which received awards from a variety 

of agencies. 

8. For the City of Miami Beach, I authored the zoning ordinance that replaced Zoning 

Ordinance No. 1891, which included the C-6 Intensive Commercial District. I was also responsible 

for making zoning interpretations of Ordinance No. 1891. During this employment, I authored 

over 1,000 recommendations to the City of Miami Beach’s City Commission, Planning Board, 

Board of Adjustment (variances), Historic Preservation Board, and Design Review Board. 

A TOWING SERVICE IS NOT A PERMITTED USE IN THE C-6 ZONING DISTRICT 

AS THE MAIN USE OF THE PROPERTY 

9. A towing service was not permitted in the C-6 Intensive Commercial District under 

City of Miami Beach Ordinance No. 1891 as amended through January 18, 1985. 

10. The Zoning Ordinance describes the C-6 Zoning District as a “utilitarian district 

characterized by sales, storage, repair, processing, wholesaling and trucking activities and shall 

not include any residential uses.” The Zoning District includes three types of uses: (1) Permitted 

Uses; (2) Conditional Uses; and (3) Accessory Uses.  



3 

11. The Zoning Ordinance does not provide a definition of Permitted Uses; however,

the definition of an Accessory Use refers to such use as “a subordinate use which is incidental to 

and customary in connection with the main building or use and which is located on the same lot 

with such main building or use.” The C-6 Zoning District includes a list of Main Permitted Uses, 

which are the only uses that were permitted as the main uses of land in the C-6 Zoning District.  A 

Towing Service is not included on the list of Main Permitted Uses in the C-6 Zoning District. 

12. The Zoning Ordinance defines a Conditional Use as “a use that would not be

appropriate generally or without restriction throughout a particular zoning district, but would, if 

controlled as to number, area, location, or relation to the neighborhood, be appropriate.” The 

Zoning Ordinance includes a list of Conditional Uses in the C-6 Zoning District. A Towing Service 

is not included in the C-6 Zoning District list of Conditional Uses. 

13. Section 6-13(B)(20)(i) of the Zoning Ordinance provides that uses not included in

the list of Conditional Uses in the C-6 Zoning District, but "which are similar in character to one 

or more permitted uses, and which would not be inappropriate in the district" may be permitted as 

a Conditional Use. A Towing Service would be appropriate with the purpose and character of the 

district and may have been permitted as a Conditional Use, if a Conditional Use Permit had been 

sought for the use. 

14. The Zoning Ordinance defines Accessory Uses as “a subordinate use which is

incidental to and customary in connection with the main building or use and which is located on 

the same lot with such main building or use.” Section 6-13(B)(21) permits, “Accessory uses for 

Permitted Uses and Conditional Uses.” There is no list of Accessory Uses in the C-6 Zoning 

District. Accordingly, if not permitted as a Conditional Use pursuant to Section 6-13(B)(21)(i), a 
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Towing Service could only have been permitted as an Accessory Use to one of the listed Permitted 

or Conditional Uses in the C-6 Zoning District while the Zoning Ordinance was in force. 

15. Section 6-13(B)(20)(d) lists Filling Stations as a Conditional Use in the C-6 Zoning 

District. A Filling Station is defined as, “a building, structure, or land used for the retail sale of 

motor vehicle fuels, oils and accessories, and servicing and repairing of minor parts and 

accessories, but not including major repair work, such as motor replacement, body and fender 

repair, or spray painting and excluding public garages.” Towing Services are typically associated 

with Filling Stations and are considered an Accessory Use. 

16. Section 6-13(B)(9) lists a “garage for mechanical service” as a Permitted Use in the 

C-6 Zoning District. This use includes the repair of automobiles, including those that would need 

to be towed to the Filling Station for repair. As such, a towing service is an Accessory Use to a 

garage for mechanical service. 

17. Thus, the only way a Towing Service could have been permitted in the C-6 Zoning 

District was limited to a Conditional Use or an Accessory Use to a Filling Station or a garage for 

mechanical service. 

A TOWING SERVICE AT 1349 DADE BOULEVARD IS NOT A LEGAL NON-

CONFORMING USE 

18. The Towing Service at 1349 Dade Boulevard is not a legal non-conforming use. 

19. City of Miami Beach records indicate that in 1975, the property located at 1349 

Dade Boulevard was used as a garage for mechanical services. This use was a Permitted Use in 

the C-6 Zoning District. On June 4, 1980, the owner of the 1349 Dade Boulevard property, Vincent 

Festa, applied for and was granted a Conditional Use to establish a Filling Station at 1349 Dade 

Boulevard (Exhibit “C”).  During the course of the Conditional Use Public Hearing, it was 
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disclosed that wrecked vehicles had been stored on the property as part of the garage for 

mechanical services. Thus, the garage for mechanical services was the Main Permitted Use and 

the storage of wrecked vehicles was an Accessory Use to the 1349 Dade Boulevard property. When 

the Filling Station was approved as a Conditional Use, vehicles were no longer being repaired at 

the property and Towing Services were to be operated as an Accessory Use to the Filling Station 

only. A few years after the Conditional Use for the Filling Station was approved, Mr. Festa applied 

for and was granted a DERM Permit to remove the underground fuel tanks (Exhibit “D”). When 

the fuel tanks were removed from the 1349 Dade Boulevard property, the Filling Station ceased to 

operate. The removal of the Filling Station tanks resulted in Towing Services becoming the main 

use of the property, as the Main Permitted Use and Conditional Use to which Towing Services 

could be an Accessory Use were no longer being conducted at the property. 

20. Under the Zoning Ordinance that existed at the time, there were only three ways a 

Towing Service could be permitted at 1349 Dade Boulevard. These were: (1) as a Conditional Use 

permitted under Section 6-13(B)(20)(i); (2) as an Accessory Use to a Main Permitted Use such as 

a garage for mechanical services; or (3) as an Accessory Use to a Conditional Use such as a Filling 

Station.  The Towing Service was not an approved Conditional Use at 1349 Dade Boulevard, and 

when the Main Permitted Use of the garage for mechanical services and the Filling Station as a 

Conditional Use ceased operating, the remaining use of the property at 1349 Dade Boulevard was 

a Towing Service. Since a Towing Service was not listed as a Main Permitted Use in C-6, and was 

not an approved Conditional Use at 1349 Dade Boulevard, it was not a conforming use prior to the 

adoption of the current Ordinance in 1989 and the designation of the property as CD-2, which 
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zoning designation, Mr. Mooney has made clear, does not permit a towing use. As such, the 

Towing Service at 1349 Dade Boulevard cannot be considered a legal non-conforming use. 

21. In 1989, Zoning Ordinance No. 1891 was replaced with the current Ordinance. 

1349 Dade Boulevard was then zoned CD-2. On June 7, 2016, Mr. Penn requested that Planning 

Director Mr. Mooney determine “whether a towing storage yard and facility is a Main Permitted 

or Conditional Use in the CD-2 Zoning District.” (See Exhibit “E”). Mr. Mooney replied on June 

15, 2016 that, “Under Sections 142-302 and 142-303 of the Land Development Regulations of the 

City Code, towing storage yards and facilities are not listed as a permitted or conditional use within 

the CD-2 Zoning District.”  

22. A Towing Service was permitted as an Accessory use to the prior garage for 

mechanical services and the Filling Station. However, when those uses ceased to exist, as they did 

prior to 1989, the Towing Service became the Main Permitted Use of the 1349 Dade Boulevard 

property. As a Towing Service was never listed as a Main Permitted Use nor did the operator 

obtain Conditional Use approval for it, it operated in violation of the Zoning Ordinance. 

Furthermore, and in the alternative, since it was never a conforming use there in the absence of a 

Main Permitted Use (vehicle repair) or a Conditional Use (Filling Station) to which it could be an 

Accessory Use, it cannot be considered a legal non-conforming use today. 

A BTR DOES NOT ESTABLISH THAT A USE OF PROPERTY COMPLIES 

WITH THE ZONING CODE 

 

23. A BTR does not establish that a use of property complies with the Zoning Code. 

Rather, a BTR is a tax and not a land use regulation. 

24.  BTRs are regulated by the City of Miami Beach’s Finance Department, which is 

separate and distinct from the City of Miami Beach’s Planning Department. Thus, when the 
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property owners of 1349 Dade Boulevard applied for an Occupational License (predecessor to the 

BTR), the administration of the application was overseen by the Finance Department and not the 

Planning Department. This occurred because the Occupation License was considered a tax on the 

applicant. Accordingly, there would typically be no review by the Planning and Zoning Staff to 

determine consistency with applicable zoning regulations. The Finance Department also 

administered the renewal process for Occupational Licenses thereby preventing any review by the 

Planning and Zoning Staff.  The change from Occupation Licenses to BTRs demonstrates the 

intent that the BTR was a tax and not a land use regulation.  

25. A BTR may be issued under the City of Miami Beach’s City Code even where the 

use of land does not comply with zoning regulations because compliance with zoning regulations 

is not an enumerated requirement for approval of a BTR application.  (See Sections 1062-371-372 

of City of Miami Beach’s Code).  Furthermore, the issuance of a BTR does not indicate compliance 

with the Zoning Code as the BTR states on its face that, it “does not waive or supersede other city 

laws, does not constitute City approval of a particular business activity and does not excuse the 

licensee from all other laws applicable to the licensee’s business.”  (See Exhibit “F”).   

26. As noted above, the City of Miami Beach issued a Conditional Use Permit in 1980 

for a Filling Station at 1349 Dade Boulevard (with certain conditions that Beach Towing’s 

representatives have testified are not being complied with).  Thus, any BTR issued for towing at 

the 1349 Dade Boulevard property was as an accessory use to the Filling Station.  However, Mr. 

Festa in 1984 applied for and was granted a DERM permit to remove the underground fuel tanks 

(Exhibit “D”). When the fuel tanks were removed from the 1349 Dade Boulevard property in 1984, 

the Filling Station ceased to operate. The removal of the Filling Station tanks resulted in Towing 

Services becoming the main use of the property.  However, as the use of the property at                
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EXHIBITS 

Exhibit  A Jud Kurlancheek Resume 

Exhibit  B Planning, Zoning, and Development Plan Awards 

Exhibit  C City Commission June 4, 1980 Conditional Use Minutes regarding an application 
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Exhibit  D DERM Permit to remove fuel tanks at 1349 Dade Boulevard 

Exhibit  E Attorney Graham Penn letter to Planning Director Thomas R. Mooney requesting 

a zoning interpretation pertaining to Towing storage yards in the CD-2 and Mr. 

Mooney’s reply 

Exhibit  F Zoning Chronology: 1349 Dade Boulevard 
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RESUME 

JUD KURLAN]CHEEK, AICP 

611 OCEAN DR.APT 9-E 

KEY BISCAYNE, FLORIDA 33149 

EDUCATION 

CELL 305 608 7384 

FUNFUN99@AOL.COM 

Graduate 

Undergraduate 

University of Pittsburgh, Pittsburgh, PA 15260 

Master's Degree in Urban and Regional Planning 

University of Miami, Coral Gables, FL 33146 

B.A. Politics and Public Affairs 

Word, Excel, Powerpoint and Outlook Computer Skills 

WORK EXPERIENCE 

Personal Mission Statement: The delivery of courteous and expedient service with 
the highest degree of professionalism and integrity. 

To Date: 
Retired after 43 years of City Planning and Building services. Part-time planning 
and zoning consultant. 

Sept1998 
to May 15, 2017 

Village of Key Biscayne, 88 West McIntyre St, Key Biscayne, 
Florida 33149 (12,000 population) Building, Zoning, Planning 
and Public Works Director. Major responsibilities include: 

Department Administration: Day to day Administration of a $1.8 million dollar 

budget with a 19 member staff including all issues relating to the budget and 

personnel. Responsible for the administration of the building permit process, 

zoning and building code compliance, site plan review, current planning (zoning 

plan review, variances, Site Plan Review and zoning amendments), 

comprehensive planning (Master Plan and Concurrency), Business Tax 

Receipts, code enforcement, public works. Administration for the following 

Committees: Land Acquisition Committee, Special Magistrates, Art in Public 

Places Board and for the following committees which were sunseted: Noise 

Ordinance Review Committee, 2020 Vision Plan Committee, Zoning Ordinance 

Review Committee Dock Regulation Committee, Crandon Boulevard Master Plan 

Committee, Crandon Boulevard Implementation Committee and Charter High 
School Committee. 
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Major Accomplishments: 

2020 Vision Plan: established comprehensive, long range vision for the Village 

working with an 11 member committee and consultant. 

Capital Improvements Plan (CIP): Prepared (2010) the first 5 Year Capital 

Improvements Plan utilizing staff members from several departments to form the 
CIP Team. 

Charter High School: Lead staff to the Charter High School Committee. 

Coordinated the work of the Committee and consultants. 

Civic Center Project Manager (1999-2003): The Center comprises a Village Hall 

and Police Station (33,000 sq. ft.), Fire Rescue Station (25,000 sq. ft.), 

Community Center (44,000 sq. ft. plus and 88 space below grade garage), Civic 

Center Park and two new pedestrian orientated roads. Prepared and 

administered the architectural and contractor selection process, monitored 

construction, change orders, and accounting. Prepared amendments to 

construction agreements and site plans as the project progressed from planning 
to completion. 

New Village Zoning Ordinance (2000 and 2010): Prepared a new zoning 

ordinance that is consistent with the Village's Master Plan resulting in a reduction 

in residential density in all multiple family districts. The regulations reduced the 

size of homes, increased open space, and provided a floor area ratio bonus 

schedule that resulted in better designed homes. This work occurred over two (2) 

years and included an extensive citizen participation process involving a Zoning 
Ordinance Review Committee. 

Golf Cart Master Plan: worked with shopping center owners to obtain access 

their properties from a public road via easements to Crandon Boulevard (the 
major street in the Village). 

Traffic Calming Master Plan: lead staff to a consultant to establish a variety of 

traffic calming strategies throughout the Village. 

Building and Occupational License Fees (2003): Prepared an analysis and 

ordinance that increased the building, zoning, and planning fees by 

approximately 75%. The ordinance was unanimously adopted. This was the third 

review of the fee schedule since the Village adopted fees in 1994. The first two 

ordinances were not approved. The Building Division is now fully funded from 

permit fees. Similar work was performed (2003) for Business Tax Receipts which 

resulted in the first increase in fees since they were originally adopted in 1994. 
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Crandon Boulevard Streetscape Master Plan (2003-04): Lead staff for the 

preparation of a Master Plan for a one (1) mile long road in the center of the 

Village. Obtained funding for the Plan and staff liaison to an 18 member 

committee. The objective was to change a four (4) lane road with a median (150 

ft. right of way) that was designed to expeditiously move traffic to a pedestrian 

oriented street. The construction budget was $20 million. Lead staff to this 18 

member Committee. The Master Plan was adopted by the Village Council and 
fully implemented. 

Crandon Boulevard Master Plan Implementation Committee: The purpose of this 

Committee was to assist staff in working with the Miami-Dade County 

Citizens Independent Transportation Trust (CITT) in the adoption of the 

Village's Five (5) Year Transportation Plan (2003-2008), assist staff in obtaining 

approval of the Crandon Boulevard Streetscape Master Plan (AMaster Plan@) by 

the Miami-Dade County Commission, and monitor the implementation of the 

Master Plan. Lead to staff to this Committee. 

Art in Public Places Board: Advocated the creation of a committee responsible 

for the placement of permanent and temporary art in the Village. Advocacy 

included preparation of an ordinance creating the Board, appointment resolution, 

guidelines for the selection of permanent and temporary art, and bylaws. Lead 

staff to the Board. To date, this work led to installation of "Monaco Fountains" by 

artist Sarah Morris, seven (7) terrazzo plazas by Jose Bedia. 

Noise Ordinance Review Committee (2003-04 ): Staff to a committee that was 

responsible for the review the Noise Ordinance and preparation of amendments 

that reflect the quality of life in the Village. Lead staff to the Board. 

Monitoring of Two Development of Regional Impact (DRl's) $800 million: 

assured compliance with ORI requirements. 

Staff liaison to the Year 2000 Census Committee. This work resulted in a 

strategy to publicize the importance of the census. The strategy included 

assignments to students involving art work and essays with recognition by the 

Mayor at a Council meeting, the production of a play by the local drama club and 

the continuous broadcasting on public TV, the development of a multilingual 

poster that was distributed to stores and apartmenUcondominiums, and a letter 
sent by the Mayor to all residents. 

Acting Village Manager for four (4) months when the Village Council conducted a 
search for a new Village Manager. 

Feb 1993 
to Sept 

City of Hollywood, 2600 Hollywood Blvd., Hollywood, Florida, 
33022 (130,000 population). Department of Development 
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1998 Administration/Community Planning Division. 

Assistant Department Director and Community Planning Division Director August 

1997 to September 1998; Community Planning Division Director February 1995 

to September 1998; Assistant Community Planning Division Director December, 

1993 to February 1995; Supervising Planner February 1993 to December 1993. 

Assistant Department Director: day to day administration of a 87 member 

Department that contained the following Divisions: Community Planning, 

Neighborhood Master Planning, Engineering, Code Enforcement, and Building. 

This work involved the preparation of the Department's $6.0 million dollar budget 

and yearly work program, personnel matters, and intra-divisional coordination, 

extensive citizen involvement and presentations before City Commission and 

neighborhood associations. Department representative on the Management 

Benefits Committee ( 1993-94) and Management Labor Committee 1994-1998. 

Community Planning Division Director: Day to day administration of Community 

Planning Division with 22 member staff and $1.1 million budget. Supervisory 

responsibility includes: Current Planning (zoning plan review for building 

permits), Comprehensive Planning, Neighborhood Master Planning, Community 

Revitalization and Development, Urban Design, Historic Preservation, 

Concurrency/Site Plan review, grant applications,GIS and subdivision plans. 

Supervision includes matters associated with the annual work program, payroll, 

budget, annual work program, staff assignments and personnel including hiring 
and evaluations. 

Coordination of major development projects for Department for private sector and 

design of city streetscape projects. 

Presents reports and recommendations to the City Commission, Planning and 

Zoning Board, Board (Zoning) of Appeals and Adjustments, Design Review 
Board and Historic Preservation Board. 

Prepared a new citywide zoning ordinance. New initiatives included a density 

based ordinance, design review for all new construction and rehabilitation, 

historic preservation, parking impact fee program, streamlining of regulations and 

creating a "customer friendly" zoning ordinance. 

Prepared a $29 Million Hollywood Beach Revitalization Plan which was adopted 

by City Commission in April, 1996. Prepared a Community Redevelopment Plan 

for Hollywood Beach which was adopted by the City Commission in July, 1997. 

After the CRA was created, I was responsible for processing all of the planning 

and zoning applications related to the approval of the $300 million Diplomat Hotel 
Project. 
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Developed and implemented streetscape plans for the following areas: Harrison 

Street (downtown) $2.2 million, Hollywood Blvd $5.0 million, and Ocean Drive 
(A 1A) $5.2 million. 

Prepared and received three Historic Preservation Grants relating to surveys, 

local designation districts/sites and National Register District Nomination. City 

designated as a Florida Certified Local Government for Historic Preservation. 

National Register (historic recognition) nomination for downtown Hollywood Blvd. 

and Young Circle Park. The Historic Preservation Officer for the State of Florida 

has recommend nomination which is now under consideration on the federal 
level. 

Lead staff in the development and planning for the Community Redevelopment 

Area. Prepared a RFP for a 1 acre site in the Downtown Redevelopment Area, 

development of a streetscape and facade renovation program. Prepared and 

presently implementing a $4.5 Million capital improvement program. Prepared a 

RFP for a city owned 5.5 acre city owned oceanfront site for a festival 
marketplace development. 

October 1992 
to Feb., 1993 

North Beach Development Corporation, 300 715', Miami Beach 
Florida 33141. Executive Director. Major responsibilities 
included: 

First Executive Director of a not-for-profit economic development organization 

responsible for promoting the economic development of the North Beach 

community of Miami Beach. 

Established tax exempt status (501, C-3) of organization, initiated membership 

recruitment program and created Management and Financial Standards. 

Liaison with City for a $12.0 million streetscape improvement program including 

establishment of special taxing district, public participation, planning and 
implementation of project. 

Administration of Community Development Block Grants for: $250,000 Facade 

and Building Rehabilitation Program and $100,000 Street Improvement Project. 

Administration of the North Beach Swings 16 week community concert series. 

Obtained $30,000 Grant and $30,000 in matching funds. 

August 1977 
Sept. 1992 

City of Miami Beach, 1700 Convention Center, Drive, Miami 
Beach, Florida 33139 (100,000 population). 
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July 1990 to Department of Historic Preservation and Urban Design, Director 

Sept. 1992 

Established Department whose mission is to provide professional services to 

protect and enhance the physical environment of the City, preserve its heritage 
and improve the quality of life. 

Responsible for the Administration of the Department including supervision of its 

two Sections: Design Services and Historic Preservation. 

Responsible for citywide streetscape design services. 

Staff to Design Review Board, Historic Preservation Board and Zoning Board of 
Adjustment. 

Administration of the design review process for all building permits. 

January 1984 
to July 1990 

Department of Planning and Zoning, Director 

Responsible for the Administration of the Department with 15 employees and 
$950,000 budget. 

Increased departmental revenues from $40,000 to $220,000. 

Administration of City Boards including the Planning Board, Board of Adjustment, 

Design Review Board, Historic Preservation Board, Zoning Ordinance Review 

Committee. 

Initiated a team approach and organized the Department into three sections: 

Current Planning, Comprehensive Planning and Design Services/Historic 
Preservation. 

Prepared the City's Year 2000 Comprehensive Plan pursuant to the State of 

Florida requirements under the Comprehensive Planning and Land Development 

Act. The State found the Plan to be in compliance with all applicable regulations 

upon our initial submission. 

Prepared a new Citywide Zoning Ordinance as part of the Local Development 

Regulation to implement the Comprehensive Plan. 

Prepared strategic neighborhood plans and development guides including Ocean 

Drive, Espanola Way, North Shore, Lincoln Road and the Museum District. 
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Prepared the City's first and subsequent Capital Improvement Plan (Cl P). 

Reorganized the Planning Board by reducing the membership from 11 lay 

persons to 7 individuals of which 5 are professionals and 2 are lay. 

Designated the City's first three local historic districts, created economic 

incentives within the Zoning Ordinance to encourage the substantial revitalization 
of historic properties and prepared the Historic Property Database. 

Technical advisor to the Ocean Drive Political Advisory Committee. This work 

resulted in the approval (public referendum) of a $3 million bond issue for street 
and park improvements. 

Implemented and administered the City's first Parking Impact Fee Program. 

Numerous public speaking presentations to elected officials, advisory boards and 
citizen organizations. 

Expert witness for the City in court pertaining to planning and zoning litigation. 

One Year Building Division, Plan Review Supervisor 

Overall responsibility for processing all building permit applications. 

Supervisory responsibility for staff of six professional and three clerical positions. 

Administration of Site Plan Review Process and Zoning Plan Review. 

Administration and technical support staff to the Zoning Board of Adjustment. 

Two Years Department of Planning, Current Planning Section Supervisor 

(Principal Planner) 

Principal staff to the Planning Board and Zoning Board of Adjustment - prepared 

and presented planning recommendations regarding: South Pointe Interim 

Development proposals, change of zoning and variance requests, conditional 

use applications, amendments to the Zoning Ordinance and Comprehensive 
Plan, site plan review, and development projects. 

Supervisory responsibility for four professionals. 

Developed Planning Department policy, administration and management 

recommendations for consideration by the Planning Director. 
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Prepared planning grant applications and monitored consultant contracts. 

Funded applications include a $3 million Land and Water Conservation Grant to 

develop a Beachfront Park and Promenade, $40,000 HUD Housing and Land 

Use Plan and a $30,000 Recreation and Park Management Program. 

Developed requests for proposals, prepared consultant evaluation procedures 
and selection recommendations. 

City representative to various Advisory Boards including Lincoln Road 

Revitalization, Biscayne Bay Management Plan and Shoreline Development 

Ordinance. 

Principal author and staff coordinator for the preparation of the City's 

Comprehensive Plan, Collins Avenue Corridor Study, Citywide Housing Plan, 

Recreation and Open Space and Flamingo Park Master Plan. 

Developed and coordinated the preparation of numerous planning reports and 

recommendations regarding zoning applications, land use regulations and 

development proposals. 

One Year and 
Four months 

Department of Planning, Senior Planner 

Major responsibilities included areas of Comprehensive Planning, Zoning, 
Neighborhood Planning, and Special Area Planning. 

Specific tasks involved zoning matters, site plan analysis, reports and 

recommendations to the Planning Board and Zoning Board of Adjustment. 

City representative on the Ad Hoc Advisory Committee regarding the Shoreline 

Development Ordinance of the Biscayne Bay Management Plan. 

Two Years Department of Planning, Planner 

Major responsibilities included data collection and analysis for all types of 

planning reports, zoning amendments, map changes, conditional use 

applications, site plan review and neighborhood studies. 

Support staff to the Planning Board and Citizens Advisory Board for Community 
Improvement. 

June 1975 to 
August 1977 

Southern Tier Central Regional Planning and 
Development Board., 53 Bridge St., Corning, N.Y. 14830. 
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Assistant Program Manager: 

Responsibilities included: 
EPA 208 Water Quality Program Major 

Supervisory responsibility for five professionals, developed a CPM Management 

Program and budget ($800,000), program policy and administration of project. 

Public presentations to local governments and various interest groups and 

administration of work activities for committees (4). 

Developed growth management techniques, land use controls and impact 
assessments. 

Dec.1974 
to June, 1975 

Low Country Regional Planning Council, Yemassee, S.C. 
29943. Regional Planner. Major responsibilities: 

Developed a designation package, detailed work plan and grant application 

pursuant to EPA 208 Water Quality grant requirements. This work resulted in a 
grant of $680,000. 

Provided technical assistance to local governments in the areas of water and 

sewage, Community Development Block Grant Program and Health Assistance 
Planning. 

PUBLICATIONS 

Golf Cart Master Plan, 2010 

Key Biscayne Zoning Ordinance, 2000 and 2010. 

Master Plan Evaluation and Appraisal Report, 2007 

Key Biscayne 2020 Vision Plan, 2006. 

Crandon Boulevard Master Plan, 2004 

Hollywood Beach Master Plan: Polishing the Diamond, Nov. 1995. 

Hollywood Zoning and Land Development Code, 1994. (New Citywide Zoning 
Ordinance 

Hollywood Design Review Guidelines, 1994. 

Hollywood Request for Proposals for the Development for Site 2 in the 

Downtown Redevelopment Area. 
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Miami Beach Design Review Guidelines, 1992. 

Miami Beach Comprehensive Plan, October, 1989. 

Miami Beach Zoning Ordinance, September, 1989. 

Museum District Plan (Miami Beach), February, 1989. 

Parking Policy Strategy (Miami Beach), October, 1986. 

North Shore (Miami Beach) Comprehensive Plan: A Commercial revitalization 
Study, March, 1986. 

Espanola Way (Miami Beach): Renaissance of the Spanish Village, Nov. 1985. 

Ocean Drive (Miami Beach): A Planning and Urban Design Study, October, 
1984. 

Miami Beach Housing Plan, September, 1982. 

Lincoln Road Revitalization Plan, 1981. 

Miami Beach Comprehensive Plan, August, 1980. 

Housing and Land Use Element, HUD 701 Program, City of Miami Beach, 1978. 

The Planning Board: Its role in the Governmental Process, Miami Beach, 1978. 

Southern Tier Central Areawide Management Plan, August, 1977. 

Baseline Land Use Projections, 1976. 

Low Country Comprehensive Health Plan, 1975. 

PRIVATE DEVELOPMENT 

Virginia Street T ownhomes: Purchased, arranged financing and converted a duplex 

structure into two condominiums ($155,000). The project was the first two unit 
condominium in Coconut Grove, Florida (1977-78). 

Montage T ownhomes: Developed a four unit $520,000 townhouse project in Coconut 

Grove, Florida (1979-1980). Development of the project included site acquisition, 

architectural contractor selection, financing, site development and sales. 

CONDOMINIUM OFFICER 
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Sands Condominium (Key Biscayne, FL): Vice President 2018 

Villaharbour Condominium (Key Biscayne, FL): Board Member 2010 

Kendall Trace Townhomes: Board Member 1989-1991, President 1991-1998 (extensive 

work including supervision of repairs after Hurricane Andrew) and Treasurer 1998. 
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PLANNING AND ZONING AWARDS FOR PROJECTS ADMINISTERED BY JUD KURLANCHEEK 

PROJECT AWARD ORGANIZATION 
South Shore Revitalization Award of Excellence South Florida Chapter - American Planning 
Strategy Association 

Community Improvement 
Award Florida Planning and Zoning Association 

Beachfront Park and Award of Excellence Florida Nursery/Growers Association 
Promenade 

Miami Beach Year 2000 Plan Award of Merit South Florida Chapter - American Planning 
Association 

Ocean Drive Plan Award of Excellence So. Florida Chapter - American Planning 
Association 

Award of Merit 

Florida Chapter - American Planning 
Outstanding Service Association 

National Planning Award Miami Beach Development Corporation 
Honorable Mention 

American Planning Association 

Award of Excellence Florida Trust for Historic Preservation 
in Urban Environment 

Rudy Bruner Foundation 

Espanola Way Plan Award of Excellence Florida Trust for Historic Preservation 

Award of Merit So. Florida Chapter - American Planning Assoc. 

Award of Excellence Florida Chapter - American Planning 
Association 

Desiqn Review Board Preservation Award Miami Design Preservation League 

Miami Beach Art Deco Florida Preservation Award Florida Trust for Historic Preservation 
District Revitalization 



Exhibit B 



EXHIBIT "8" 

PLANNfNG AND ZONING AWARDS 
FOR PROJECTS ADMINISTERED BY 

JUD KURLANCHEEK 

PROJECT AWARD ORGANIZATION 

South Shore Revitalization Award of Excellence South Florida Chapter - American Planning 
Strategy Association 

Community Improvement 
Award Florida PlanninQ and ZOnina Association 

Beachfront Park and Award of Excellence Florida Nursery/Growers Association 
Promenade 

Miami Beach Year 2000 Plan Award of Merit South Florida Chapter-American Planning 
Association 

Ocean Drive Plan Award of Excellence So. Florida Chapter - American Planning 
Association 

Award of Merit 
Florida Chapter - American Planning 

Outstanding Service Association 

National Planning Award Miami Beach Development Corporation 
Honorable Mention 

American Planning Association 

Award of Excellence Florida Trust for Historic Preservation 
in Urban Environment 

Rudy Bruner Foundation 
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PROJECT AWARD ORGANIZATION 
Espanola Way Plan Award of Excellence Florida Trust for Historic Preservation 

Award of Merit 
So. Florida Chapter - American Planning Assoc. 

Award of Excellence 
Florida Chapter - American Planning 
Association 

Design Review Board Preservation Award Miami Design Preservation League 
Miami Beach Art Deco Florida Preservation Award Florida Trust for Historic Preservation 
District Revitalization 
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6--------- "'JI ACA T/ONLANJJ U.S. rl .': -------------- 

OFFICE OF THE CITY MANAGER 

HAAOLO T. TOAL 
CITY MANAGER 

CITY HALL 

1700 CONVENTION CENTER DRIVE 

TELEPHONE: 673,7010 

CITY COMMfSSION MEETING 

ACTION SUMMARY 

,JUNE 4, 1980 

COMMISSION CHAMBERS, 3RD FLOOR, CITY HALL 

1700 CONVENTION CENTER DRIVE 

MAYOR MURRAY MEYERSON 

VICE-MAYOR ALEX DAOUD 

COMMISS!ONER mLDREO S. FALK 

COMMISSIONER MICHAEL FRIEDMAN 

COMMISSIONER MEL MENDELSON 

COMMISSIONER LEONARD 0. \'/EINSTEIN 

COMMISSIONER DR. SIMON WIKLER 

CALL TO ORDER - 9:45 A.M. 

INVOCATJON AND PLEDGE OF ALLEGIANCE 

REQUESTS FOR ADDITIONS, WITIIDRAWALS AND DEFERRALS 

C TTY MANAGER MAROLD T. TOAL 

*CITY A'l1'0RNEY JOIIN A. R !TTER 

CITY CLERK ELAINE MA'f11-IEWS 

ACTION 

All present except for Commissioner 

Weinstein, who is out of town. 

Rabbi Mayer Abramowitz 

Reflected throughout Action Summary 

CONSENT AGENDA 

C-1. LICENSES AND PERMITS 

A. COMMISSION MEMORANDUM NO. 8244 Approved. 

APPLICATION FOR TRANSFER OF TAXICAB PERMIT NO. 21 

FROM LESTER PROBER TO JOSEPH GATT. 

ADMINISTRATION RECOMMENDATfON: APPROVE 

8. COMMISSION MEMORANDUM NO. 8245 Approved. 

APP LI CAT ION FOR TRANSFER OF TAX f CAB PERMIT NO. 3 7 

FROM HARRIET LUREY AND BARBARA GLASS TO MIHAIL AND/ 

OR RA! I.LA SHP ILMAN. 

ADMINISTRATION RECOMMENDATION: APPROVE 

C-2. COMPETITIVE BID REPORTS 

A. COMM[SSION MEMORANDUM NO. 8246 

BID AWARD NO. 52-80, FUEL F/\CTL!T!ES FOR PUBLIC 

WORKS RELOCATION, PB-76. 

DID AMOUNT: $148,797.00 

ADMINISTRATION RECOMMENDATION: Al'l'llOVE BJll AWARD 

NO. 52-80 fN 'nu: AMOUNT OF $148,797, PLUS AN 

ADDITIONAL $19,000 FOR PAVING, GRJ\ll!NG, SITE PREPA 

RATION, UTILITY ADJUSTMENTS, INSPECTION, CONTRACT 

ADMINISTRATION, AND INSTALLATION OF CONCRETE SLABS 

AT BOTH TiiE FIRE STATION ANO TME NURSERY COMPLEX. 

THUS A TOTAL OF $167,797 TO BE APPROPRIATED FROM 

THE MARCH 14, l 972 RELOCATION OF PUBLIC WORKS llOND 

FUND. 

Awarded, Picco Mlami, Inc. 

Appropriation of $167,797 from 3/14/72 

Public Works Relocation Bond Fund, approved. 

*City Attorney Ritter in court; represented by AssistR t City J\ttorney Lucia Allen in morning 

session. Present in afternoon session. 
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REGULAR AGl:NDA - .JUNE 4, J 9/lO 

R""'.l. TIMI: CER'l",\IN 1·1~ 

11:00 A.M. - BOARD /\NO COMMITTEE REPORTS 

A. REPORT FROM SIDNEY GOLDMAN, CHAIRMAN, MAR [NE 
AU1l10RITY, REGARDING AN AMliNDMENT TO MJ\IUNE 
ORDINANCE NO. 75-2050, AllTICLE VI, SECTION 
7-68(4) MULTIPLE DIVELLlNG IIOUSEBARGE. 

11:00 A.M. - TIME CERTAIN ITEM 

13. DISCUSSION OF THE LEAS] NG or: AIR Rl GIITS OVER 
l'ARK TNG LOT llETWEEN 27TH ANO 28TH STREETS ON 

COLLINS AVENUE TO PROVTDE FOR RENTAL HOUSING. 
(REQUESTED BY COMMJSSIONER MILDRED FALK) 

(DEFERRED FROM S/21/80) 
l, Report from S.Z.Bennett re. parking 

lots and possible utilization for housing. 

3:00 P.M. - PUBLIC HEARING 

C. COMMISSION MEMORANDUM NO. 8205 

PLANNING BOARD RECOMMENDATION REGARDING CON 
DITIONAL USE APPLICATION FOR 'mE OPERATION or 
A FILLING STAT!ON AT 1349 DADE BOULEVARD. 

ADMINISTRATION RECOMMENDATION: COMMJ SS ION 
APPROVE THE PLANNING BOARD'S RECOMMENDATION T 
APPROVE THE CONDlTIONAL USE APPLICATION TO 
OPERATE A FILLfNG STATION AT 1349 DADE BOULE 
VARD WITH THE STTPULATlON TIIAT THE EIGHT CON 
DITIONS DELINEATED IN COMMISS fON MEMORANDUM 
NO. 8205 ARE MET. 

l. NOTICE OF PUBLIC HEARING. 

ACTlON 

Mr. Goldman appeared. 

An ordinance amending Section 7-68 of the Code, 
so as to add the following: "No housebarge de 
signed to contain more than one (1) dwelling 
unit shall be permitted to be moored or docked 
within any waterways of the City of Miami Beach" 
was passed on first reading. 

Hearing and second reading scheduled for 
6/18/80, at 2:00 p.m. 

Commissioner Falk's motion that the City con 
sider leasing air rights for construction of 
rental housing failed of passage. 

Report set forth that of sites surveyed, 
27th St. only one suitable; further study 
being made. 

Hearing held and concluded. 

Planning Board's recommendation to grant con 
ditional use request for remodeling and ex 

pansion of an existing filling station approved 
subject to 8 conditions as sec forth in Com 
mission Memorandum No. 8205, with further 
amendment of Condition No. l that "storage area 
shall be decreased in size and a masonry wall of 
sufficient height to completely screeh the 
storage area from all adjacent streets, but in 

no case less than 6 feet, shall be constructed". 

3:15 P.M. - PUBLIC HEARING 

D. COMMISSION MEMORANDU~1 NO. 82Q6 Hearing continued to August 20, 1980, at 

PLANNING BOARD RECOMMENDATION REGARDING CON- 3: 15 p.m., al the applicant's request. 

DITlONAL USE APPLICATION TO REMODEL AND EXPAND Owner agreed to bear expenses of re-advertising. 
AN EXISTING FILLING STATION AT 1840 ALTON ROAD 

ADMINISTRATION RECOMMENDATION: COMMISSION 

APPROVE 111E PLANNING BOARD'S RECOMMENDATION TO 
APPROVE THE CONDITIONAL USE APPLICATION TO 
REMODEL ANO EXPAND A FILLING STATION AT l 840 
ALTON ROAD WITH THE STIPULATION THAT THE TEN 
CONDITIONS DELINEATED IN COMMISSfON ME~IORANDUM 
NO. 8206 ARE MET. 

1. NOTICE OF PUBLIC IIEARING. 

ACTION SUMMARY 
JUNE 4, 1980 
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--·--. 

MEYERSON: R-3C. Will you please c a l I the Pub l Lc Heiring, Miss Ha t t hews ? R-3C. 

MATTHEWS: Mr. Mayor, notice was published in tlae Miami !leach Sun Reporter in issues 
of May 30th and 31st as well as being sent to vnrious civic organizations that the 
Commission would at this time consider the PLANNING JlOi\RD llECO/·:l'!l'.:mi\TION FOR i\l'l'l?OVAL OF A 

CONDTTlONJ\L USE i\l'PLICi\TlON FOR TIIE OPERATION OF' i\ F ILUNC STATION J\'f 
131,9 DJ\DE BOULEVARD Suhj<:!ct t o r ecommonelrr t om, wh i c h were> made by the Planning 
lln;11·d. 

MEYEI\SON: Very we 11. 

MATTHEWS: No response. 

MEYERSON: No responses? 

HATTllE\./S: No, sir. No written response. There may be some present. 

MEYERSON: Very well. The Chalr will entertain a motion to open the public hearing. 

1'RIEDt1J\N: Move it. FALK: Se~ond. 

MEYERSON: Moved by Mr. Friedman. Seconded by Mrs. Palk. 
by saying "Aye". 

/\11 those in favor signify 

CROUP: Aye 

MEYERSON: Any opposed? None opposed. Publi~ hearing is now open. We do not have any 
listed speakers on chis ltem. 

/\RNOJ,ll LEON: Yo11 don't l rn v e :, quorum. 

Ml•:Yl:RS/JN: Ye s , Dr , \./ikJcr is in the o t.ho r r1111on. llr. 111klc'r ;11·(• you t hc re ? 

\~IKl.t-:11: Yes. 

MEYERSON: Yes, all right. noes anybody wish to be honr d on Lt cm R-3C? Item R-JC. 
Very well, the Chair will entertain a moliun LO close t hc pub l f c: hearing. 

FRlf.DMAN: Move l t . F/\LK: Second. 

MEYERSON: Moved by Mr. F'r i edm.m . Sccondrd by Mrs. l';1lk. AJJ those in f avo r signify 
hv sayinr, "Aye". 

GROUI': Ayr- 

Ml·.YEI\SON; Any oppo s o d ? Nn11,· oppoucd . '!'lot, pub l i c la·:orin:'. Is now closed. I turn Lo 

liH! Adm f u Ls t r a t. i on . 

11011 DAV[I): Memb,·rs of the Commission, chi" is., rr-cotrsnenda t f on that came bc f o r e 
Lhc• Pl.~nning Board for I r cqur.s c for the r e i ns u i t ut Lon of a ga s service at; on existing 
fill in•; s ra r t on th,1t'·: l or-n red on the nonlo,··ist· co r n.vr of Dade Boulevard and North Bay 
Ro:od. Th e area in which t h i s ';ils :ltatlon i:: l ccn t.cd is zoned for a RM- ... excuse me, 
a r.-6 ~,Ioich is an intensive comme rc l a L district which permits trucking, wa rehous Lng , 
p:1 int :111J hotly shops, and s i m 11 ar rype s of he avy u s e s . 

MEYl·:H~iON: l.c t, me :;:;k you a quc s t Iou br-Io r c you begin, Mr. Da v Ld . Is this t ho filling 
s t n t i on wh i ch :1d_joi11s LIH· fly-over'/ 

lhV[D: Yes. It is a d j ac cn t .. i.L ls one of the two that Ls r i ght; there. Yes, sir. 

MEYERSON: J\djac nL co the [ly-over. 

DAVTD: There are two of them located ,H t ha t i n t e r s cc t l on . 

MEYERSON; J\11 right. Go rlght ahead. 

DAVID: The applicant ls nsking to reinstitute as I snid the gas service which had prior ... 
t~hi.ch had been a prior use there. lie had discontinued that due to some problems that he 
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DAVID (Can't): had with the original owo r s of the s t a t Lon . In any cn se conducted a 
regular garage service independent of the gas operation. 

MEYERSON: Now, as I understand the backup ma t c r LaI the g.1s station has not been r n 
operation for a period of five years. ls that correct? 

DAVID: Tha t is correct. And as n condirion.1l use i.t is necessary to come back before 
t h l s Boa r d for r t s r ccons t.dc rn c t on . The l'l.:mning Board in reviewing the o r Lg i na I 
:;11lw1l"i:--.;lon 111a<lc ~u·v1·r:1l rt•,·u111111e11<laLtc1ns in ,·011j1111,·tlnn w l t h Liu' Pl.1nni";~ DiviHion. 
Tia: Lwn d1,1grnms t h t t, you s,·c hc·re l Ll u s t ra t o on Lids s l dr- t he orif'.in:11 pl:ui t hn t wn s 
subm i t t cd which ii; in eff,:ct t hc gas st.:itin11 a,; i t. p rv scn t l y i,: con s t i t.u t c-d . Thu 
diagram over to your left Jndir.ates the revisions and modifications that have been 
recommended by the Planning Board. And very simply I' 1.1 go through those with you 
brlcfly. First of all chis gas stntion also provides for the storage o[ wrecked vehicles. 
We arc recommending t ha t, the wrecked vehicles he enclosed in a pa r t Lcu La r area within 
the site by a masonry wall. That r s concealed from public view. We are also recom 
mending that any OLher vehicles that nre stored on the site, wrecked or oLherwise, 
be Stored within that area. The present d ti ve s L hat front on Dade lloul eva rd , there 
are two of them, is recommended chat one of those two, the one further to the west be 
closed. (inaudible - not using microphone) There is presently a driveway located 
here and a second one is presently located here. Recommending that landscaping be 
incorporated along in front of the gas station so as to have only one entrance from 
Dade Boulevard leaving two remaining entrances or exits off of North Bay Road. The 
intent of this of course is co reduce the traffic that may result from the Dade Boulevard 
side. It is also requested as a stipulation that in the event of any stacking of auto- 
mnbJ l r-s who t he r i t be a gas er i s i s or otherwise, that the lla<le Bou Icva rd entrance be 
b a r r Lcnd ed and all cx.i t s and enc ranees be from the North l~ny Road app ronch co the site. 

MEYERSON: You an t Lc Lpat e some difficulty in that r e ga r d? 

DAVTD: As far as further c1s crisis? 

l1EYEl(S0N: Yes. 

D/\Vl I): \Jdl.. 

MEYERSON; No, I'm talking about congestion in the area. 

DAVID: There possibly .. , you know, if cnrs stJck up on North Bay ... on Dade Boulevnrd 
t ho t would be a problem, in foc.:1:, because of the lanes being restricted at Lhat point 
bcc-ms o of the fly-over. 

~rnYERSON: This is ., pn r t i cuIn r l y d:in):en.rn,; ;Jr<, ba s od on the cur omob I l o accidents. 
lfo've Ind some ve ry serious n c c Idon t s and I r ec n l L, Mr. David, t ha t in 1974 and 1975 
,,.. i.,111 ., 1~r1':1t cl<':il o f d i f f l c u Lty w i t u t hi t; fly-ovr•r. 'l'li,·re were t a l k c about chang Lng 
IL :rnd <"hn111;ing th<• c•n1•lnl't·rin:: :{kc·l'<"IH•s nrul tc·1rin~ it clown hc<"n11sc it is nn abortion 
i,1 my opinion nod it wa:; ,111 abor t Lcn i11 the opinion ol p e op Le who served on the Coun c i l 
,JL t.hn t, time. ll.18 any t h i n-; ehnng, d ? 

ll.\VTO: Wcl l, Mr. M.iyor, t he r e has hcen some mo d i f Le a t. ion, in face t hn t dares back 
r-,•vcral years. lluL to, you know, make a conf i rm.i ng o p i n i on on that we r cquc s t cd the 
D·1de County Department or T'rn Ff f c and 'l'r ans po r t a t Lon ro make an analysis of this and 
they felt that wiLh the s ti pu l a t Lon s t ha t we: ha vo , that it wouldn't result in any, 
you know, undue hardship in terms of traffic or e x i s t i.ng circulation in the area. 

MEHl!SON; 0. K. 

IJ/\VID: So we fult ... :ind w,• .i l so rc,c1'1L·>:t ... d our l'nli,·,: \J,•pa1-L111e11L co make- :i 

th.,t also and they f.ound it to be g<"ncral Jy 01cc:< p t ab l c with t ho sc conditions. 
review () r 

Going 011 

MEYERSON: Mr. Mendelson. 

MENDELSON: Sarr; I missed t he beginning. Arc you eoini: to block off the Dade Boulevard 
~ntrance completely? 

OAVIn: One of the two. There arc two entrnnces nnd exits now on Dade Boulevard. We're 
making it so t.ha t there wou l d be only an cn t ranee and one cnt ranee f com Dad e Bou.l evard. 
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Ml~Y"RSON: Do you remember <luring the gas rr unc h or the c r i s Ls ? 

D~VID: Yes, sir. 

MEYERSON; Do you remember how far it was backed up? They had an animal clinic 
along side, I believe. They just, blocked t he t r d r i veway and nobody in that garage 
came out and helped the situation whatsoever. 

DI\VJD: Well .. 

MEYJ(RSON: ls H the srunc owner? The s.111,e pcup l o there'? 

DAVID: Yes, it is. In face the applicant is here if you'd like to address questions 
directly to him. 

MEYERSON: Yes, because I remember r e ad t ng nbout; it in the paper and T remember passing 
by that garage many a time and they had the:. cars stacked up all the way down Alton Road. 

DAVID: \./ell .. 

FRIEDMAN: That's the other one. There's another permit. Mr. Mendelson, there's 
another pe rm Le coming up that deals t~ith the Allon Road one. This one's on the .... 
Dade Boulevard and North Bay Road. 

MEYERSON: Oh, O.K. Right. 

FR1EDM'\N: Tha c 's the other one. 'l'ha t did back up. 

DAVID: But there is ... you know, there is a possibility chat that could occur and in 
chis event, one o( the stipulations of this conditional use is thnc entrance be barricaded 
Now, under conditional use provisions, t he City hos the right to w i thd raw this con- 
di t ona l use if these condilions are not a dhe red to. So this is not like any normal 
u·,c: wlre r e iL ls guu,i·:illy pc rmt t r cd . 'l'h i s: is ::omcthini; rhn t, the City h:1s the right 
to ucL on if the conditions nrc not met. 

MEYERSON: Sometimes, Mr. David, ba s ed on vond i c Lona I uses the conditions are question 
able. It's a matter of interpretation and once the Commission grants the approved then 
of course the Cou rt s have to doc i dc whether the conclitions have b con met. ls that not 
Lruc? 

DI\V1D: \~ell, l'J.I r ead the condiLion to you, Mr. Mayor. 

MEYEUSON: Yts, plensc do. 

IJI\VlD: This is how it is worded . "No veh i c l c "ilitlng for gn so Li no should be permitted 
to l !110 up on Dade Bou l ev.i r d . A b.,rricade shaJJ be p l nr-r-d in the r crna Ln ing driveway 
1111 lr ul c- 8011J,vnnl r r gnn lint·s hr·i;in to f o rm.." Tl,nt',; t ho wordin~ p ruson t Ly . Now 
yo11 m i v wislo t.o .umrid t h.u, in ,;umc: ~my and 1 'm ,:1..rLai11 t hru, , you know, iL could possibly 
b o imp1·nvc<l. 

Mt:YEHSON: Wh:1t a r e some of the o t ho r c oud i t i on s i nvo l vv d ? 

ll1\I/JIJ: 0.K. Two r cmn i n ing c ond i t Lo ns a r .. Ll,at Lhe t pp l ic·mt ma kc p r i ma r y use o[ the 
",il.; pumps tl1.1L are l ocn t ed on the B.,y ... North n.,y Road side as opposed to the front. 
That i., again in an effort to draw traffic over to the Nor ch Bay Road area and finally 
r ha t :1 proper c nc l o s cd t rns h storn:~e ,irc:·J b-: p ro v.i dc d "" site. 

MEYEI:SON: Mr. l);,vlrl, l c-r me n s k you n q11r:;t ion. Did t l u: 1'1:innin:: llllartl take i n t o 
,:o,n;jdL·1·atin11 Lh.tl L11.1L p:trLicuJ,11· l ocu t Lon now i:; 1;,.1in". Lo J:L·ne, .. u e a t rumoudous 
amoun t of t rc f f t c due to the fact that t hc r e ore i:o'inr, to he 800 units on Purdy 
Avenue and perhaps evcn more than chat on the Island Vlew llospirnl site? 

DAVID: That was generally conslt.lered. Ts land View uosp t enf. Site has not been considered 
but as far as the development of the 'I'u r c h i n property that was taken into consideration. 
In fact, when we asked for the reviews of this hy Dade County we indicated that those 
developments would occur and that they should take those into consi~eration. Actually 
t h l s J.s one street removed. Jt is close hut Jt is one st ree t removed from the main 
quarter that would service that drvclopmcnt. 

MEYERSON: The problem t hough , Hr. David, is that ... that Dade Boulevard is a very 
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MEYEHSON (Con' t): narrow s t ri p .md t.ha t .1nynnc p,oin1; to Purdy Avenue rind Ll,ose 800 
units has to pass through that area. It's the only a r t c r y leading to the l'urdy 
Avr-nuo site, is down Dade Boulevard next tu t hc fly-over. That conc e rns me. It also 
concerns me that there are what'? 7 or 8 other conditions that have to be met. lt 
seems to be an aw[ul lot of conditions for conditional use. That's my thinking at 
the present time but go on. Go on with your presenrnti.on. 

DAVID: \foll, T Lh l nk t hn t, c-0111plc,t~·s t lrc c onrl It, ions r 1,aL wc r c imposed by the IJ0;1r.d 
and the Divfaion. I t.h t nk Lh..! npp l t cun t j,: hc r e and could possibly cou l d i;ive you 
fL1rthcr infonnat:Jon. 

MEYERSON: O.K. 

DAVID: Please state your nnme. 

MEYERSON: Very we l l , we'll hear from the applicant. 

V[NCENT J. FESTA: Yes, my name is Vincent J. Festa and I.'m the owner of the 
p ro pc rt y on 1349 Dade Boulevard. And all J.'m trying to do is put four pumps back 
in the exact same spot that they were when we took them off. And l. heard say something 
about a backup on Dade Boulevard. ln that case this would be a help because if the 
backup becomes to the gas station which is adjacent to me on the Gulf station, there 
Ls where you're going to have a problem. You will not have any traffic going east and 
we s t because the traffic will back out. And that will be right in the street of Bay 
Road. And there's where you will. have a problem. Mine iH coming from Al ton Road 
and it's before the problem occurs so wha c we wou] d do j f t he r o is a line up they w L 11 
come into my place so there is no ljne up on Bay Road and the existing Gulf station 
t hut 's there. So l would assume that this would be a help ... a help to get rid of 
some of the traffic c ha c ' s going to ... if there is a gas crunch as you're predicting. 

MJ•:YJ·:RSON: Mr. F<'sr·:i, :11·L· you t li c owner n f r·h,: prnp, r t v nr t hv l c s s c-r-? 

FESTA: Ho, L'm the owner, Your llonor. 

MEYERSON: The owncr . You operate it a lso n s the Jesse~? 
r·'ESTA: 

Yes, I'm opc ro t tng it now. It was closed for ,1 wh i l c . 

HEY ER SON: I sne . 

FE~;'l'A: · 0.1{. WIii le T h:,<l a ::us SL.Jtion down ru, 1150 Col I ins Av,•nuc which ( had to gee 
011r after JO YL':Jrs becaus e T <'n11ldn't get ,1 I i cr-nso f o r towjn[:. A wrecker license after 
JO years of doing wr0cking service t her e for cvo rybndy on t h« lleaclt, \JC finally come up 
w Lrh a r o a sou why i t, c·o11ld11't r,et r cncwcd . So ,·0115eq11ent.ly to pay the t n xc s on the 
property T rou l dn t r j us r do it by r.a.~ alon,•. T hn d to move to., C-6. 'I'h i c a r cn is C-6, 
it'" for gasolin,•, it's for, lil·L Mr. J),1vic1111c·ntion,•<l, il's for e vc r yt.h I ng t ha t ·1 need. 
J '10 not uoinu past any ... I "m C-6. l 1111 not do i ng .111ything that's aga Lns t the Law or 
in violation. All I'm ,1sl·Jng is eus form}' t rucks and for the public. And ... 'I'ha t l s all 
l'cl f tkc . I'd like the four pumps put bar-k c: . .rc t l y vhc rc they w,•n .. 

M'·:YERS11N: O.K. Mrr. f'nl k. 

l'AI.K: Sir, T "ve h..?Ln hcni-ing convc- r sa Li on that yuu have on your pro pc. r t y d c re Li c t s that 
.11··· stacked "I'· ts ch.u, r ruo? 

FE:;TI\:. No, t.huy l r o 111>L strwlt<'d 11p. 'l'h,·y'r,· IH'hinrl :1 lc•1u-1•. l•ll1.1t we• did, Mrs. Fn Lk , 
i,: ,.,,, took rl» m 11-,:iy fr om in f roru, of y1111r lu111..i.; ... 111 front o l: lrnilding, M,·. M,•ndeJson's 
bu i l di ng , et c c r o r.i , ct cetera. l~c took iL :n-my fr,,111 your bu i Ld l nr- o r your house so it 
do c cn ' t deface your p ropr-r t.y and we put 1 t iii a C-6, 0111! of the few properties ... 

f'AI.K: Where? T understand it's on rh i s l OL. 

FESTA There's R f0nce. Riqhc there behind the fence. 

FALK: Is i.c visible. 

PESTA: It's behind a fence. 

FALK: Sir, 1 asked you, are those wrecks visible from the street? 

COMMISSION MINUTES 6/t,/80 
Page 



FESTA: From the street? 

1•/\LK: Yes. 

FESTA: Yes, I wou l d S'-lY they're ... from the street. From 13ay Ro.id . 

FALK: Well, I don't know whether thal is a very good recommendation for people coming 
ovvr t hc Vcrn-r l an tn flt'<' ..•. 

FEST/\: Can t t s ec it from the V1•11eti.111. 

FRIEDMAN: Point of information. 

f'ALK: You're corning up and if they're right in there .... 

FEST.\: They're not in there. If you'd look at this piece of property is 135 x 200. 
and the last 30 to 40 feet of the 200 is where the cars arc stored. 

FALi(: !low long do you keep the cars in the lot, sir? 

PESTA: llow long <lo I keep the ca rs? The most T I< c ep them is 4 5 days because they 
arc derelicts. They arc taken away from ~e streets. 

FRTED11Afll: Point of information. 

MEYERSON: Point o[ information, Mr. Friedman. 

FR I ED:1/\N: Ms. Fn 1 I<, if you'd re fc r to the c genda pncka~e you' I I [ ind chat one of the 
condjtinns recommended by the Planning Department and the Planning Bn'-lrd is number one 
s t o rn-jo area shall be decreased f n size and a mas on ry , it's a concrete type of wall 
.:o you can't see t h r-our- h Lt , at lease 6 fec:t in height sha l l be constructed around the 
stor:ii:e area to concc.i l the vc h i cLe s from pub l t c view. Th1t's on pa~c R-9 .... wLlJ, 
l c t; me g i.ve you the rl•:hL site. R-J, pagc 2, Comm i s s i on Memorandum 820'.>. It's in your 
fHI Ck.,''(~. 

FESTA: Ri gb t . O.K. 

1','J.I': Mr. Meyerson, l'<l Lf k e you to ask the Admt n Ls t r c t Lon how t hey feel about 
this because in anticipation of giving 01Jt the towing con t rac t , I assume this gentleman 
wi 11 w:int co bid on it. 

VES'f'/1: ( ,11 r cnrly hnv, i he lowest bid. 

F/11.I<: There w;J I be a quo s t Lon of that, wlie t.he r the s t x foot hir;h fence, Mr. To a l , 
\·Jlic.,tli~r In h t s op l u Lou , in order to keep these ca r o from the vic:w, 011r front door, 
l I rJ l ; lcr1 to have- :;omP np i n Lon on t hn t. 

MEYERSON: Vc:ry wrll. Mr. Cohen. 

II/IL COHEN: Relative Lo the cowing business t hu t nrs . Fn l k r ef'c r a co, we are going to 
r c qu l r e chat all cars r a kcn off the s t rr-er s , t·o,n•d 0111. be, behind an opaque fence of 
some type. l·Jhac is being p ropnse d he re a!; T 1111<krst:1111l t s a masonry fence which "is 

t hv present o rdf n-mcc . Pr obab l y we would rr- l ax rha t 1nd allow other types of fences 
nr 1,rne as they wrre opi-1<111e ... 

MliYJ•:J:~iON: D11c: q11c::ti,111, Ll11>11:~li, Mr. fbvid you <:illl ;111,w.:r t h l s . I r cuugu i uc t.hn t; 

t hvre l Ll, be a six root w:il!_ and p r obab Ly t h.u; wo,ild be sc r ccncd I ram the g rad Lng o[ the 
ro·1tl on Dade Boulevard. C,111 the, dc r e Lj.c t .iu t.omob I Le•; be seen fL-0111 the fly-over? 
Bc,·.Jl1se youre ra t ned sumcwhn r . 

DI\V'fl): Well, they're in the hack of Lhe .. on the opposite side o f the g a r ag e , so not 
li·avine really made an a e r La I a nn Ly s Ls , I would doubt t ha t they could be seen, however 
because of the garage as we l 1 a s the six foot wal 1. 

MEYERSON: Cominp from either direction? 

D,\VTD: Yes, sir. 

MEYERSON: Mr. Festa, you agree wiLh tint? 
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FEST/\: Yes. T say they're not visible from Dade Bou l c-vn r d . 

MEYERSON: Mrs. Falk does that answer your question? 

FALK: Yes, because l have to bow to these ... to the p lcuucr s and to the l\dministration 
on their assurance that the eyesore will be corrected. 

FEST/\: We're talkinP, about gaso l tne now. l~e're t a l k i ng About rhe ga so l i ne ... 

FALK: Hc:'n, to l.k I ng ahou t rt«, 11<:.ich s t a t Lou . 

FEST/\: Yes, I understand that but that is a C-6. When Redevelopment comes in, they' re 
goi.ng to be coming in asking where are we going to get mo r e C-6 to take care of the 
businesses that a r c dawn I' i r s t to Sixth Street. i\nd T have a business down there that 
I... - 

FALK: I'm not opposed to your having the C-6 district. I'm not opposed to keeping 
the cars there but if in Mr. Cohen's opinion, Mr. Toal 's opinion they would recommend 
a 7 foot fence and maybe all around fence with just one entrance and one exit. So ... 

FESTA: \~ha tever they want, I \~i 11 comp) y. 

FALK: .. So then I would have no further objection. 

FESTA: O.K. I'm going to comply. I won't mention any names now but I am one of 
the few towing services cha i is ... has a C-6 and C-6 is what you need for towing. 

COIIEN: You know the Administration has no objection, Mn,. Falk, to an amendment 
seating chat the fence shall be such that the storage curs cannot be seen from any 
of the adjacent roadways. 

l'i\l.K: Pe r f cc t . 

MEYEl<SON: Would you o c ccp t Lh.11 amendment, Hr. F,•r.LPr'! 

FESTA: Yes. Did we acknowledcc ~1ether it was masonry or whether it was opaque? 

FIII.K: l don't care. 

MEYERSON: Mr. Cohen? 

CUIIEN: Under the present ord t n.iucc it mus t, be masonry. 

O.K. That will t:•> for the: goose .md the g amlc r . 

Ml·:Yl-:1<1,0N: Y <·1'1. 

Fl::;·1·11: · 0.1<. 

Fiil l·:lliti\11: \~h It does that .... 

Ml'.YEl<SIJN: We] 1, what do you me.m l>y the ::.indl'r? \~, know whn t, tlu- gow:e i s , 

l•'EST.'.: \.Jell, O.K. All right. There arc five, six people involved in this and in the 
have: been po in t ed out ... T. h i ve been pointed out in violation even 
people who wc:rc in R-1, R-1-2-5 wrre not. We are not mentioning 

pnHt ... tn the past J 

L hou;;h I wo1s C-6 and 
11 w,•s. 

COIIEN: Mr. Mayor. 

MEYERSON: Mr. Cohen. 

COlll~N: Yes, I just want to hav1.: the gcru.Lcman clear tine we may amend chat ordinance 
ln the future so what we're sugcesting here rPlatcs to his conditional use only and 
not to the towing cont ra ct; and wha t b l ddc rn nny or may not be required unde r that La t e r 
on. 

MEYERSQN: Yes. 
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D~OUD: Mr. Mnyor. 

MEYEP.SON: You understand t ha t , Mr. Fc s ra , wh:it Mr. Cohen is saying? l:i1;ht now 
you're here on a conditional use. 

FESTA: That's rlght. 

Mi,YERSON: .. and those are the coud i t Lon s thar. WL're posing to you. lt m.1y not apply 
to the other membu r s bccnus e they n r e not 1isking fnr c:oncli.tion,11 usc . 

FESTA:· All right. Now, what they're <loin~ i s , they're telling me that 1 have to do 
something different from anybody else even tho~gh I'm in the right zoning. 

MEYERSON: ~Jell, you're in the r i gh ; zoning provided Lh.11: the Commission gives you 
the conditional use. And the com.licions have co he met. 

FESTA: 
lJke to be not favored. 

I understand but I just don't like to be favored by anybody and [ just don't 

MEYERSON: Yes. Well, that's not the issue here. No one is t a k i ng advantage of you. 
You have a conditional use and we're trying to determine whether or not tho:;e conditions 
if: they are met will be in the public interest. That's a l l , 

:FESTA: Right. \-/ell the public 1nterest ... n gas srnU011 ... a f I l l Lng s t.a t i on woultl be 
nic~r to look ac then a junk y.ird. 

ME.YERSON: O.K. You made your point. 

Fl•:STA: 0.K.? 

ll/\OUJl: Mr. tfoyor. 

Ml·:n:t<SON: Mr. IJ:wu,J. 

DI.DUO: I have two c r uc l a L qucs c t on s . N11mlH!r one, m1,J r h l s j,-; very important so r 
wnn t you to thi.nk j t o ve r he fore you an swo r it. Ar·e you r.o ing to be open on week-ends 
wlron everybody else is c l oacd ? 

FESTA: Yes. In the past I was open al 1 night because I had the police towing and 
I also had Tri p lo A. So we wr r e a l I open. The Pol il'C.e Dc-pa r-rrncn t is notified, Central 
C·11> is notified, cvo r yborly is notified. And wc were a Cod send that City Ball Ca rngc 
\11S opcnnd , 

MEYERSON: \~hat's the 11:11ne of your cowinr>, se rv i <'C? 

~It-:\' lil!SO)J: Beach Towing. 

llt\OUJl: And number two, T wanted to c La r i l"y nm: point. Arc you still dot ng the cowing 
for ... in the .:1rQ:J. You're towinr~ dc re l i r- r; c·.H'•; ,n.,.,y'? 

Fl·Sl'i\: Y'-'i;. 

ll/10111): Ynu still a r c p r cscn c l y? 

1'1•:ST/\: Y1•s, w1• do. r 1.l1i11k ... Yr-s , anybodv ,-1hn ra l l s 11p, "'-' 11n• the onus . Evc11 when 
IJ:1d, County had .1 problem, lor :111 H 111<111th p ruu l cm , ancl I lu-y wnu l d not takt• any of the 
ca r s out because they 11·e con r rnc t ed to take them out, the Po l Lc e Department called me 
.1" 1 Favo r and cook them out and f held them I o r li5 days . I'm talking about cars with 
no whce l s on le, a nd 1 mean J 'm t a l lc i ng nbout, d e r c l t c r s . J\nd I hc l d them for 45 days 
Lo Gell it for $25. So ft was for the heLr~r of Miami Bench. 

MEY~RSON: Hr. David, what wns the vote of the Plannin~ Commission on the approval of 
the conditional use? 

Df1V1D: This was a una n i mou s vote by the Co1111ni.1,sio11 with these conditions. And if I may, 
.Ir , Mnyor, for the record, thl:!rc'B two po t nr s I'd like to c La r i f'v . One is that in 
achl Lt t on to the I r cms that I read into the r,•,·ord, listed here is also another condition 
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DAVID (Con't): in rega r d Ing the sign. The triangular 111eL::il sign which should be 
removed and replaced by il sign that conforms wt i h the si~n code for that district. 
And the second thin!: is in ruga rd to Mrs. Falk's amendment wh i c h i•1 wel I accepted. 
I think just something that would indicate chat in add ltiou to that that i L be not 
less than six feet, if it's required to be more that's fine buL 1 think we should 
have somcLhing in there al least minimizing Lh<.:! height. 

FALK: Mr. Dav Ld I think Hurray Meyerson exp rr-s scd it very well. So that no mn t r o r 
what hcJ5•,ht is requJred so t ha t the junl<cd ca rs should not he visihll' for people 
t rn vr-l ing up .,nd clown Dude• ISouleviltcl. 

DAVID: 0. K. 

FRU:OMi\N: Mr. Mayor. 

MEYERSON: Yes, Mr. Friedman. 

FRIEDHAN: Yes. I have a c;ouple of questions. added, is t ha t correct? 

COIIEN: Tha r 's correct. 

First of all. landscaping has to be 

FRIEDMAN: It's not currently there. Another thing is, I'm a Lf t t I.c b t t concerned 
knowing that under normal circumstances you will control your gas station, the flow 
of traffic but that arrow is rea I l y not going to be a major. dcgcrcnt for someone 
going Lhat way and out across Dade noulevard or creating a bottleneck in that area 
there. Is there any possibJe way, I've seen other areas, l'm not Loo fond of them 
bcc iusc my MC doesn't flt over them, but where they have where you can go in one way 
without any problem, you know, they're kinda like things in the ground but to go the 
other way you can't go without really damaging your car. That s1:rvcs as a real deterrent 
for someone jumping ncrosc Dade Boulevard like that. T'll tell you something. I reud 
this 1111d iL said t ha t whr-n Lh i x g;i,; st.tlion fir,;t n1H·11 whidt wufl in '',6 - '58 something 
JJkc t ha t , That sticks f n my head. 

FESTA: '56 

FRI EmL'\N: '56. It was desirable. But, '56 and 1980 is " di ff o rcru, time and Lite 
nmoun r of lrtiffic flow in that a r cn based on that f Ly-ovc r there has .. wcl 1 j t creates 
n bottleneck. And T'qt somewhaL concerned t ha t with added density in that area ... 
residential density in that area, 1 don't know. l'm rr-n l Ly k i nd of. .. Bob , can you 
.,•.sure 111c t ha t we won't havn a bo t t Lcnnc k , bnc k t ng curs 11p. Jlc,:,111.;c• it's nice to say 
that 1,1c wLLl ha vr, someou.. who w i l l put up a bn r r i a r nnd not let t lu; c a rs b ackup . Bu t 
you know, I' rn in bust ncs s to pump gas and if 1 'm p11111p ill", gas, tlH! mo r e 1. pump the more 
J make and so if I can get chem in this way coming off nade Houlevard, o r if I can get 
them in coming from North Bay Ro ad , the more l can get in the mo r c the money I can make 
,,nd the b e t t c r lt t s for me. And it's n l c e lo s,ty t h i r yc.s, we wou l d h.ivc the option of 

w i chdr,1win~ the cond i t Iona I use bu t t he g11y i.s, you know, ltt:'s goinr, to builcl it already 
a rid you're not going Lo 1:0 in and rip the pumps out o[ the ground. So you know, wha t 
i.s r,oing to be our remedy? I mean if he says, hry , r 'v,· '\nt j t. T 'm oo rk tng . I'm in 
bu:iine:;~ and you know, I';n open for busincs.s and ['m o peu , 

FJ,S'J'.·.: lfo lJ., Mr. Fri edtn.m , t ho r., is no 
com i ng from O·tdc Bou Lov.i rd. 'l'ha L's It. Lh ... rc ' s only one t·lily. TlwrL's only traffic 

I'll I EDHAN: C:,11 yon r ro s« D,,dt' llou l r-va rd !'." i 11" 1•;isc? 

l'l-:ST1\: ·1·0 go t ,·1:·t '! 

FRlEDM/\N: Docs the o vc r . .. thc fly-over comes clown that way. So I cou l dn ' t jump from 
thi, gas st~tlon going east on Dade lioulev::ird. 

FESTA: No. You can't. 

MEYERSON: You can't. 

FRIED'.1AN: no you see the fJy-over? Does t h.i t come ... in other wo rds could I make a 
left turn from ... 

DAVID: There's a divider 
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MEYERSON: Yes. 

DAVlO: If you're talkln,: about the cHstho,mcl l nne ... 

FRIEDMAN: Yes. 

DAVID: There's a divider that would prohihit you from m.:iking a Lc f t hand turn into 
t hc s r a t t o n a t r hn t point. The only 10.1y you cou l d <lo it wou l rt br- lo go on Morch nay 
l{ .. ad. 

FRIEDMAN: 0.K. So in other wo rd s you could not ~o ... you could uo t i.,o c.is r Irom the 
c.:is station out of that entrnnce. 

D.\VlD: No. 

FRIEDMAN: No. Because I couldn't tell from your diagram, and I c.lidn' t really 
rem~mber. Well, 1 guess th.:it takes care of my questJoninB. Thank you. 

MEYERSON: Hr. Mendelson, any questions? 

MENDELSON: No. 

MEYERSON: The recommendation of the Administration is to approve the conditional 
use. The Planning Board has voted unanimously for it. The Admini.stration concurs. 
Even though there are some questions in connection with this a r co , because of the 
fly-over predominately and because of the building of the 800 units .:ind perhaps more 
on Purdy Avenue. You've been in business in this community for a long time, Mr. Festa, 
and you know whnc the Commission is tryinc to achieve. Where's the City Attorney? 
Wli.:it is the vole Lhat 's necessary to approve the Planning Hoard's r ccommenda t Lon ? 

RITTER: I believe we need a S/7th vote. 

MEYEHSON: Yes .. 'i. cond f c i oni l use.? 

ll/\VJD: lt's a majority votC'. 

TOAi,: To r ej cct 'i/7 - on conditional use. 

!UTTER: What is this, 11 conditional us e? 

D~VID: Conditional use. 

RlTTEll: For coud t t Lonn I \ISL' wc need a majority, Mr. H,,yor. 

Ml(Yl·:l{SON: Yl'S. /II I r i glu.. T thi.nk LO l'l i• <'l tit,· l'l:tnning Ur,~ird i t, nccd s i.1 517th 
V0t, , 

TOAL: Th,1 t '::: r lrht. 

MEYrmsoN: O.K. l'f rhc·r1e's 110 f u r t he r di.;c:111;.:ion t hr- Ch.r l r wl.11 ,.,11.,.,·t:iin a motion. 

F/11.I': Mnv,, i L 

MEYERSON: You're moving co accept t hc r er-ommc-nda c t on of the Administr.ati.on? Is that 
.. " ? 

FI\LK: Yes. 

MJ:YERSON: 0.K. Mrs. Falk h.is moved to ac c op t the recommendation of the Administration 
ior the conditional use as approved by the Planning Hoard and conc11rred Jn by the 
.\clministration. Do I hear a second? 

WlKLER: I'll second it. 

MEVERSC>N: Seconded by Dr. l~ikler. 

l·Jll<LER: lHth this comment that I hope t h Ls r,cntleman makes enough money to pay for 
his wall and all chat sort of thinr,. I think he's been very 11ccommo<l:irive with us 
and wish you r,ood luck in your venture. 
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FEST/\: Thank you very muc-h. 

MEYERSON: Very well. llny further Llbc:usslon; Call t.ho rull. 

M/\1"l'IIE\•S: Mr. Mayor, ls this with the further coml tt t o» t h.i t wn,; 1·0 he :t<ldt•d? The 
additlon.:il condiclon. 

MEYERSON: All conditions co be added as ... 

HIITTlll·:l,S: You nr-e d to set r hn t forth. 'I'ha t cond t t l on t ha t it's ::t w.iLJ Lo he no less 
t ha n ... 1-1lwt .. how it t s Lo hc.., wo r d.vd , 

MEYERSON; No. I c.lon't think, Miss Mat:th,.;ws, I think t h.i t the rer,>in111cndation of the 
Administration ... 

M.\TTliEWS: \fai; not chat. 

MEYERSON: Involves the 8 conditional uses that that have been delineated by Mr. David 
and is in the backup material as part of t hc Agenda package and has been stipulated by 
Mr. Festa. 

FALK: Point of information. 

MEYERSON: You intend to comply with all the conditions, do you not? 

FESTA: The ones we talked about. 

FRJ.ED:l~N: Yes, plus the modtf Lca t r on of ~on<lition 0111'. 

FALK: Mr. Mayor. 

MEYERSON: Yes. 

FM.I(: Mr. Colu-n jw;r told mr- t hn t wh.i t 1 st;1c,·d ha s ro h0. ;idd,•d :is :in :1111(•11tlment. 

MEYEl<SON: Y0s, th<' 7 fn111 w.r l l , yn11'1-L' t a l k i nj- ;11>0111. 

FRJE~1AN: Whatever was nec~ssary. 

COIIE.I: Wh;.itL•vcr tJ.'.IS ner-o ssn ry to conceal from all d Lr crt i on s . 

MEYErl'.WN: Very we Ll . 

COIIEN: But no Lcs s than r, feet. 

ME\'Ei{SON; \~ith that modt ff cn r i ou . With that mod Lf Ir-a t i on , Very w..,11, any further 
cllt;c-11,,·i.on? An,· thing from cite /\<lminiscr.1t·inn'! Any thin!•. from t lu- CI ty llttorney? 

RrTTEH: No, Mr. M.'.lyor, It's in p ropo r IC'g,11 form. 

t·IEYEl,S0:-1: Ca ll the ro l l . 

M.\TTIIE\,/S: :Ir. ILrnud Yes. M1·. Mo.;ndcl son 
Mr. Mc•y<.. rson 
Dr. Wiklcr 

Yes 
V~s 

Yt..s 
Mrs. Fn l k Yes 
Mr. Friedman Y<'s 

Si·· in favor. Nooe opposr-d . 

'1EYEl::;!JN: 'l'h.urk you, Mr. Fc u t a . 

Fl:ST.,: rh.rnk ~·011. 'l'h.iuk you !'entl,•111,•n. 'l'b.uik you l.;1dy. 

MEYERSOI~; And ,,ood luck co you, s i r . 

FE:;·rn: I'hank you very much. 
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MEYERSON: We' 11 move on now to [TEM R)D This is an J t em where the app l i r an t has 
re qur-s r ed that the Public lle a r i.ng be continued t0 August 20, 1980, a t the same time 

FRIEDMAN: Mr. Mayor. }!ay L make a request. There are some people he re . I know Mr. 
Goodman is here and I know the Bicycle Club from Mi.lmi Bcar-h Senior lfigh School ls 
here, in terms of the bond re-allocation. 

MEYERSON: R9A. Lee's take H9A. 

M','l"J'IIEl~S: Mr. Mayor, e xcu-re me, will you plc•:1sc mn kr- 111<• :i111101111.-em0nc 1,1irl, ro spcc t r o 
t.he !11!:Jrlni: on Lite coud l t Lon.r I 11,;c for 1111,0 I\ILt>11 l{,,:,d (uiu) Lh:11 Is 1 .. he ,·011Ll1111C'cl 
al t he rcque s t of r hr- .~pp! i can t, . 

MEYERSON: Thank you for reminding me. 

H/\TTliEWS: This is to August 20, 1980, at J:15 p.m. 

MEYERSON: Ladies and Gentlemen, in connection with Item R3D This is a public he~ring 
on a conditional use. At the request of the applicant and based on che Administration 
recommendation this matter will be continued to the August ~O. 1980, meetlnc. 1~ose 
of you where are here co speak at the public hearing on tl1is i~em will be available on 
August 20th and you wjll be heard, 
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METROPOLITAN DADE COUNTY, FLORIDA 

• METRO.DADE CENTER 

16 OCT 9) 12: I I 

I.ABORATORY ANAI.Y&IS RICORD 
Sample I 150505 

Area 1//7- 2.33 / 
stTE: 33 e ~ t, :lai~ DATE: 10 Uk /qu 
ADDRBSS: ;:; 4q =:bcuiL~/vc(, /!)(?,.TIME~ 9 I; ,4 rV\ 
COLLECTION POINT: ~ # Gtf:(h4-6o 6,{ 
SAMPLED BY: I; ,56, t!R,5' Sectton: U,$:Z: PHONE: 375; :55J / 
PROJECT MANAOIR: 4 ~ /// /?f/?ifl/A Section: ' I PHONE: 1 ' 

INFORCIMBt1T 

Fresh Water:------ Salt/8racld1h Water: ,_/ Sofl: ------- 
Other: 

------------------------~----- 
0 BS ERV AT IONS: --..J,,#.Ju.t~~= f,'(;!d -{¥;,'iit!v Lti fl<.€:.. 
REC!IV!D BY D2RM LAD: -~~~ · DATE: '' :Zl~l:rJ9l 

DELIVERBD BY: ------------------ DATE: ------ 
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INSPECTION REQUEST 

(GENERAL) 

DADE COUNTY - OERM 
STORAGE TANK 

SECTION 

REQUESTED BY: (. '4//Jj FILE •: /f // 

,'..t'ORESS· 

CUE: 

CONTRACTOR 

CONTACT. 
PHONE: 

DESCRIPTION OF INSPECTION: 

INSPECTION REPORT 

TIME: J,Ju· 
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02/03/94 * * * PUBLIC VALUE INQUIRY * * * PTXM0186 

FOLIO 02 3233 012 0680' PROP ADDR 1349 DADE Bu 

NAME AND LEGAL 
VINCENT J FESTA 
8660-4 VILLA LA JOLLA DR 
LA JOLLA CA 

92037 
ISLAND VIEW SUB PB 6-115 
LOTS 11 & 12 BLK 16 A 
LOT SIZE 17936 SQUARE FEET 
OR 10692-701 0279 4 

PFl-MORE LEGAL PF2-PARCEL INFO 

VALUE 

1992 
251104 
55017 

306121 

YEAR 
LAND 
BLDG 
TOTAL 
HEX 
WVD 

TOTEX 
NONEX 306121 
CO NE 306121 
STATE EXEMPT: 
SALE AMT 
SALE DATE 
SALE 0/R 
SALE TYPE 
SALE I/V 

PF3-FOL SRCH PF5-TAX COLL 

150000 
10/75 

000000000 
1 

DC172008 *** UNACCEPTABLE RESPONSE. PLEASE TRY AGAIN*** 

HISTORY 
1993 

251104 
54226 

305330 

305330 
305330 

MCD 0200 

01/01/94 

PF7-PREV OWNER PF8-MENU 



The Inf orrnalion dalcd prior lo January l, 
1994 has been removed and microfilmed. For 
further assistance, please see lhe fiJe cJerks. 

Thank you. 
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119.05·209 

METROPOLITAN D f COUNTY ENVIRONMfNTAL RESOURC MANAGEMENT 
Field Investigation by R,-n-/y,J 

Date: 12. -10 -@ 



METROPOLITAN 
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E COUNTY ENVIRONMENTAL RE$0U MANAQEM~T 

Field Investigation by 11z7,:i. ,-(G (a_ (};"""' 
Date: <'.!::> '( Irr 

Picture Ex~anat~n: 
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Picture Explanation; 



119.0S.209 

METROPOLITAN DADE COUNTY ENVIRONMENTAL RESOURCES MANAGEMENT 
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BERCOW RADELL&FERNANOEZ 
ZONING, LAND USE AND ENVIRONMENTAL LAW 

DIRECT LINE: (305) 377~229 
E-Mail: gpenn@bm>nlnglew.com 

VIA ELECTRONIC MAIL 

June 7, 2016 

Thomas Mooney, Director 
Planning Department 
City of Miami Beach 
1700 Convention Center Drive, 2ntt Floor 
Miami Beach, Florida 33139 

Re: Request for Zoning Confirmation - Towing Storage Yard and Facility as a 
Primary Use in CD-2 Commel'cial Zone. 

Dear Tom: 

Please consider this letter our formal request for the following determination: 

Whether a towing storage yard and facility is a main permitted or conditional 
use in the CD-2 zoning district. 

I have included a check in the amount of $250.00, which is the associated fee 
for this request. Please contact me at this office if you have any further questions or 
require additional information. 
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CITY OF MIAMI BEACH 
CERTIFICATE OF USE, ANNUAL FIRE FEE, AND BUSINESS TAX RECEIPT 

1700 Convention Center Drive 

Miami Beach, Florida 33139-1819 

TRADE NAME: 

OBA: 

IN CARE OF: 

ADDRESS: 

A penalty is imposed for failure to keep this Business Tax Receipt 

exhibited conspicuously at your place of business. 

A Business Tax Receipt issued under this article does not waive or 

supersede other City laws, does not constitute City approval of a 

particular business activity and does not excuse the licensee from all 

other laws applicable to the licensee's business. 

This Receipt may be transferred: 

A. Within 30 days of a bonafide sale, otherwise a complete annual 

payment is due. 

B. To another location within the City if proper approvals and the 

Additional Information 

Storage Locations 

LICENSE NUMBER: 
Beginning: 

Expires: 

Parcel No: 

TRADE ADDRESS: 

I Business Type 

I #Locatioos 

SAMPLE 

FROM: CITY OF MIAMI BEACH 

1700 CONVENTION CENTER DRIVE 

MIAMI BEACH, FL 33139-1819 
PRESORTED 

FIRST CLASS 

U.S. POSTAGE 

PAID 

MIAMI BEACH, FL 

PERMIT No 1525 
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IN THE CIRCUIT COURT OF THE 
11th JUDICIAL CIRCUIT IN AND FOR 

MIAMI-DADE COUNTY, FLORIDA

CIVIL DIVISION

CASE NO.: 2016-004547 CA 01SUNSET LAND ASSOCIATES, LLC,

Plaintiff,

v.

MARK FESTA, individually and as trustee, 
MAUREEN FESTA,
VINCENT J. FESTA, individually and as trustee,
THE FESTA TRUST, and
BEACH TOWING SERVICES, INC.,
BEACH TOWING SERVICES OF MIAMI, INC., 
CONSOLIDATED STORAGE YARDS, INC., 
GOOFE PARTNERS, INC.,
MIAMI AVENUE PROPERTIES, INC.,
1718 BAY ROAD CORPORATION,
FESTA TRANSPORT AND STORAGE, INC.,
and
CORONA STORAGE, LLC,

Defendants

and

THE LOFTS AT SOUTH BEACH CONDOMINIUM 
ASSOCIATION, INC.,

Intervenor-Defendant,

and

MARK FESTA, MAUREEN FESTA, and BEACH TOWING SERVICES, INC.,

Counter-Plaintiffs,

v.

SUNSET LAND ASSOCIATES, LLC, a Florida limited 
liability company, SH OWNER, LLC, a Florida limited 
liability company, TOUCH OF CLASS PAINT & BODY

1



SHOP, INC., a Florida corporation and RUDOLF BUDJA 
GALLERY, LLC, a Florida limited liability company,

Counter-Defendants,

DECLARATION OF NANCY STROUD
I have been asked to render two expert opinions regarding: 1) whether or not a 

towing services use is a permitted use in the CD-2 zoning district of the City of Miami Beach 
zoning code and 2) whether or not a towing services use at this location (1349 Dade Boulevard) 
is a legal nonconforming use under the City of Miami Beach zoning code. My opinion is that it 
is not a permitted use in the CD-2 district, and it is not a legal nonconforming use.

1.

I am a lawyer who practices in the field of land use and planning law. I am 
certified by the American Institute of Certified Planners, and will be inducted as a Fellow of the 
AICP in April at the American Planning Association annual conference. Election as a Fellow of 
the AICP is the highest honor bestowed by the AICP, the nation’s professional planning 
association. I have been certified as a professional planner by the AICP since 2008; I received a 
Master of Regional Planning from the University ofNorth Carolina in 1978. In 2011 I received 
the APA Florida Chapter Award for Distinguished Contribution to the Chapter. In 2011 I 
received, as part of a team of City of Miami planners and consultants, the APA’s National 
Planning Excellence Award for Best Practice, for the creation of a city wide zoning code and 
comprehensive plan known as “Miami 21.” I have served on the national APA’s amicus curiae 
committee since 1999, which is a committee appointed by the President of the APA to participate 
as amicus curiae in all major zoning and land use cases heard by the U.S. Supreme Court, as well 
as in other leading state and federal cases of particular importance to the planning profession.

2.

I graduated from the University ofNorth Carolina in 1978 also with my J.D., and 
have been a Florida lawyer since 1979. During my career, I have been a partner for more than a 
decade in one of the leading national land use law firms (Burke Bosselman and Weaver and 
subsequent versions thereof) and of counsel to a local government law firm (Weiss Serota 
Helfman and subsequent versions thereof) where I chaired the local government land use law 
department serving as city attorney of up to thirteen south Florida municipalities, with many 
more as special counsel. I formed my law firm with two partners in 2005, and continue to 
practice land use law as counsel to numerous municipalities in the south Florida region. I have 
retained an AV rating from Martindale Hubbell for more than 25 years. My practice consists of 
writing zoning codes and ordinances, sitting as attorney in quasi-judicial hearings before local 
elected and appointed bodies, assisting staff in review of development applications for 
compliance with zoning and land use regulations, and counselling clients in litigation matters. I 
am a member of the United States Supreme Court bar and have co-written amicus briefs 
submitted to the Supreme Court. I am named counsel in several precedential federal and state 
land use cases. I lecture and write regularly on various land use law topics, including zoning 
codes. I have been co-author since 2003 of the land use treatise Planning and Control of Land 
Development: Cases and Materials, updated annually, authoring the chapter on the Zoning 
Process.

3.
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Part I Towing Services is Not a Permitted I fse in the CD-2 yoning district

The CD-2 zoning district, found at Article II, Division 5, is a “commercial, 
medium intensity district” which allows as main permitted uses “commercial uses; apartments; 
apartment hotels, hotels, hostels, and suite hotels (pursuant to section 142-1105 of this chapter); 
religious institutions with an occupancy of 199 persons or less and alcoholic beverages 
establishments pursuant to the regulations set forth in chapter 6.” Towing use is not a main 
permitted use. It is not listed as a main permitted use in this district. Neither is a towing use a 
“medium intensity” commercial use on the par with apartments or hotels. This is because a 
towing use involves the storage of derelict vehicles as well as other towing equipment, an 
activity which involves unsightly materials particularly if stored outdoors, and can involve 
noxious materials such as gasoline and oils.

4.

Further, the list of conditional uses in this category informs the reader of which 
types of uses, when properly conditioned through a public hearing process, might be allowed in 
die zoning district. Although a conditional use will never be considered a “permitted use,” 
review of the conditional uses can inform the reader about what types of uses are considered to 
have greater negative impacts than the permitted uses. Towing is not in the conditional uses list, 
and the uses listed there are not comparable to a towing services use, but instead the conditional 
uses in the CD-2 zoning district are less intensive than a towing services use. In fact, the most 
comparable use to a towing use is Sec. 142-303 (a)(14), Storage and/or parking of commercial 
vehicles. However, that type of storage or parking involves vehicles that are not generally 
derelict or in need of repair but instead are associated with a licensed commerce, trade or 
business and thus is a less intensive use than towing services.

5.

In 1989 the City of Miami Beach adopted a new zoning code, which among other 
things created a new 1-1 light industrial district. That district included towing services among its 
District Purpose, and its main permitted uses included “[t]hose Uses that are consistent with the 
district purpose.” Thus, towing services was a main permitted use in the 1-1 district as of 1989. 
In the current version of code, towing services continue to be a main permitted use in the City’s 
1-1 district. They are specifically listed as a main permitted use in Sec. 142-482 (6), and thus are 
considered an “urban light industrial” use. Their listing as a main permitted use in this district is 
a clear demonstration that they are not considered a commercial medium intensity use of the sort 
that is a main permitted use in the CD-2 zoning district.

6.

The case of Miami Beach v. Sunset Islands 3 & 4 Property Owners Assoc.. 216 
So. 2d 509 (Fla. 3d DCA 1968) confirms that the towing services use, being listed specifically in 
one zoning district, is not allowed in the zoning district of a less intensive character. The case 
involved a property owners association that sought a mandamus from the court to halt the use of 
property in a “BB” district for the storage of yachts by an adjacent yacht manufacturing business. 
The Third District Court of Appeal upheld the circuit court’s issuance of the mandamus. It 
explained that boat storage was specifically permitted in the more intensive (“more liberal”) 
zoning district of BD, and was not specifically listed as a permitted use in the BB district. 216 
So. 2d at 511. The court also explained that the “catch-all” phrase in the BB district - “or any 
other similar enterprises or businesses, which are not more obnoxious or detrimental to the

7.
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welfare of the particular community than the enterprises or businesses herein enumerated” - 
could not be read to include the yacht storage because of the specific mention of boat storage in 
the more intensive district, BD:

“In fact, it would appear that where the legislative authority of the City had placed 
a particular use in a certain district, [**6] it should not be permitted under the 
"catch-all" provision of any higher or more restrictive use district. To do 
otherwise nullifies the legislative decision of the City Council in determining 
where a designated business use would be permitted.”

216 So. 2d at 512. The same logic and interpretation is applicable in this case in regard to towing 
services.

The City zoning regulations regarding motor vehicle storage also confirm that 
towing services are not permitted in the CD-2 district. Towing services necessarily include 
motor vehicle storage. Sec. 142-1102. - Motor vehicle storage states “Except as also provided in 
section 142-1103, storage of motor vehicles shall be permitted only in the 1-1 light industrial 
district....” The exceptions of section 142-1103 do not apply to towing services. Section 142-
1103 states in part:

8.

(a) Location regulations.
(1) In the 1-1 light industrial district and in all commercial districts, 
commercial vehicles may be stored and/or parked on the same site at which 
the associated commerce, trade or business is located.
(2) Commercial vehicles stored and/or parked on a site other than the site at 
which the associated commerce, trade, or business is located shall only be 
permitted in the 1-1 light industrial district, and pursuant to a conditional use 
permit in the CD-I, CD-2 and CD-3 districts....

The vehicles stored at a towing services site are not vehicles that serve the towing 
services business, but are instead the subjects of the business. For example, a towing truck used 
by the towing services company as a part of its towing business would be a commercial vehicle 
which can be stored or parked at the site, but even then only with a conditional use permit. The 
cars that are towed to the site are not commercial vehicles - they are instead used by the third 
party owners of the vehicles that are towed. Those owners can be residents, tourists, and a 
variety of non-commercial owners, and they are not the owners of the towing services use.

9.

Mr. Thomas Mooney, the City Planning Director and a professional planner as 
indicated by his certification by the AICP (American Institute of Certified Planners), provided 
his professional opinion in June 15, 2016, that towing storage yards and facilities are not listed as 
a permitted or conditional use in the CD-2 zoning district. This corroborates my professional 
planning opinion.

10.

The Certificate of Use, Annual Fire Fee, and Business Tax Receipts for Towing 
Services does not act as an approval of the use in the CD-2 zoning district. The document 
clearly states on its face that “A certificate of Use/Business Tax Receipt issued under this article

11.
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does not waive or supersede other City laws, does not constitute City approval of a particular 
business activity and does not excuse the licensee from all other laws applicable to the licensee’s 
business.”

Likewise, the City of Miami Beach Police Department and Parking Department 
Towing Permit (from March 1, 2015 to February 28, 2018) does not act as an approval of the 
towing use being made of 1349 Dade Boulevard. As the administrative rules and regulations 
incorporated into the Permit note, “Ignorance of the law on the part of the applicant/Permitee 
will in no way relieve it of any responsibility and/or liability under the Permit.”

12.

Part II The Towing Services Use is Not a Legal Nonconforming Use in the CD-2 zoning district

13. In order to be considered a legal nonconforming use, a use must have been legally 
in existence when the law changes to make the use nonconforming to the new regulations.

Defendants claim that towing services was a legal use in the C-6 zoning district, 
as that zoning district was in effect from October 1, 1971 - September 30, 1985. Specifically, 
they claim that the towing services use existed in 1983. Reviewing the zoning code version 
referenced by the Defendants (Exhibit 15, which states that it was effective as amended through 
1985), my opinion is that the towing services use is not a listed permitted use in C-6, and was 
instead eligible to be a conditional use. However, because the City never issued a conditional 
use permit for towing services under the zoning code, the use was never legally established as a 
conditional use.

14.

The C-6 district does not list towing services as a permitted use. Neither does it 
fall under the permitted use at 6-13.B.1 (any non-residential use permitted in C-5 District but not 
the conditional uses listed in C-5). C-5 lists auto and truck storage (6-12.B.20) but a towing 
service is more intensive a use than simply storage of autos or trucks. It includes derelict 
vehicles that require use of heavy equipment such as forklifts and tow trucks, repair operations, 
and may include 24 hour service operation requiring use of the lot into the night hours and an on 
premise office operating 24 hours a day. C-6 allows as a listed permitted use “garage for 
mechanical service” but the definition of this use (3-2.50) does not include towing or car storage, 
which characterizes a towing services use, and a mechanical garage is not open 24 hours a day. 
In contrast, the conditional uses listed in C-6 include the more intensive uses like towing services 
- such as a filling station (20.b) and storage parking lots for new vehicles (20.h; see definition at 
3-2. 95). The list of conditional uses allows as conditional uses those “which are similar in 
character to one or more permitted uses....” To the extent towing services are allowed under this 
version of the code, they would have to take place in a C-6 district and then only with a 
conditional use permit issued by the City Commission.

15.

16. If towing services are a conditional use, they must be approved under the 
processes in the zoning code in effect in 1983, in Section 7. This process requires approval by 
the City Commission after a public hearing by the Planning and Zoning Board (7-l.B). The 
applicant must record the conditional use approval in the Circuit Court records (7-l.B.3.b.). 
Defendant has presented no evidence of a conditional use permit, nor has it claimed that it 
received a conditional use permit.
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Because the towing services use was not legally permitted, either as a permitted 
use or a conditional use, in the C-6 district, when the new zoning code was enacted in 1989 (Ex. 
16 of the DMPSJ) the use continued to be an illegal use. The property under the 1989 zoning 
code was placed in the new CD-2 district, and the use is not legal in the CD-2 district as 
discussed above. It is nonconforming to the CD-2 district, and because it was never a legal use, 
it cannot be a “legal nonconforming use” under the 1989 zoning ordinance.

17.

The 1989 code also provides at Section 13-6 that the “illegal use of land or 
buildings shall not be sufficient to establish the existence of a Nonconforming Use.” Thus, 
although Defendant may have illegally been using its property for towing services, the code 
specifically provides that this illegal use is not sufficient to qualify it as a (legal) nonconforming

18.

use.

Under the 1989 zoning code, it should be noted that anyone who wishes its use to 
be recognized as a legal nonconforming use could receive such a determination by the Director 
of Planning and Zoning, with an appeal to the Board of Adjustment. See Section 13-7. There is 
no evidence that the Defendant sought this determination.

19.

The issuance of an occupational license by the City of Miami Beach does not 
demonstrate that the towing services use was allowed by the zoning code as a permitted use, 
conditional use, or legal nonconforming use. These documents state on their faces that issuance 
“does not waive or supersede other City laws, does not constitute City approval of a particular 
business activity and does not excuse the licensee from all other laws applicable to the licensee’s 
business...” (Ex. 10,20, DMPSJ; also 2015 license).

20.

Under penalty of perjury, I declare that I have read the foregoing declaration and that the

facts stated in it are true.

y^Ori l M/ 2M1 %Dated:
Nancy Stroud/
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·1· · ·IN THE CIRCUIT COURT OF THE 11TH JUDICIAL CIRCUIT
· · · · · · · ·IN AND FOR MIAMI-DADE COUNTY, FLORIDA
·2
· · · · · · · · · ·Case No.· 2016-004547 CA 01
·3

·4· ·_____________________________________

·5· ·SUNSET LAND ASSOCIATES, LLC,

·6· · · · · · · · · ·Plaintiff,

·7· ·vs.

·8· ·MARK FESTA, individually and as
· · ·trustee, MAUREEN FESTA, VINCENT J.
·9· ·FESTA, individually and as trustee,
· · ·THE FESTA TRUST, and BEACH TOWING
10· ·SERVICES, INC., BEACH TOWING SERVICES
· · ·OF MIAMI, INC., CONSOLIDATED STORAGE
11· ·YARDS, INC., GOOFE PARTNERS, INC.,
· · ·MIAMI AVENUE PROPERTIES, INC., 1718
12· ·BAY ROAD CORPORATION, FESTA TRANSPORT
· · ·AND STORAGE, INC., and CORONA
13· ·STORAGE, LLC,

14· · · · · · · · · ·Defendant(s).
· · ·_____________________________________
15

16· ·and THE LOFTS AT SOUTH BEACH CONDOMINIUM
· · ·ASSOCIATION, INC.
17
· · · · · ·Intervenor-Defendant,
18
· · ·and
19
· · ·MARK FESTA, MAUREEN FESTA, and BEACH
20· ·TOWING SERVICES, INC.

21· · · Counter-Plaintiffs,

22· ·v.

23· ·SUNSET LAND ASSOCIATES, LLC, a
· · ·Florida limited liability company,
24· ·SH OWNER, LLC, a Florida limited
· · ·liability company, TOUCH OF CLASS
25· ·PAINT & BODY SHOP, INC., a Florida
· · ·corporation and RUDOLF BUDJA GALLERY,
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Page 2
·1· ·LLC, a Florida limited liability

· · ·company,

·2

·3

·4· · · · · · · DEPOSITION OF SUSANA ALONSO, AICP

· · · · · · · · · · · ·Pages 1 through 213

·5

·6

·7

· · · · · · · · · ·Thursday, September 6, 2018

·8· · · · · · · · · ·11:05 a.m. to 4:30 p.m.

· · · · · · · · · · · · 3350 Mary Street

·9· · · · · · · · · · Miami, Florida· 33133

10

11

12· · · · · · · · Stenographically Reported By:

· · · · · · · · · · Victor Selvaggi, Jr., FPR

13· · · · · · · · Florida Professional Reporter

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
·1· ·APPEARANCES:

·2· ·ON BEHALF OF THE PLAINTIFF:

·3· · · ·LAW OFFICES OF BUCKNER & MILES

· · · · ·3350 Mary Street

·4· · · ·Miami, Florida· 33133

· · · · ·(305) 964-8003

·5· · · ·david@bucknermiles.com

· · · · ·BY:· David M. Buckner, Esq.

·6

·7· ·ON BEHALF OF THE DEFENDANTS MARK FESTA, MAUREEN

· · ·FESTA, BEACH TOWING SERVICES, INC., BEACH TOWING

·8· ·SERVICES OF MIAMI, INC., CONSOLIDATED STORAGE YARDS,

· · ·INC., GOOFE PARTNERS, INC., MIAMI AVENUE PROPERTIES,

·9· ·INC., 1718 BAY ROAD CORPORATION, FESTA TRANSPORT and

· · ·STORAGE, INC., and CORONA STORAGE, LLC

10

· · · · ·LEVINE & PARTNERS

11· · · ·3350 Mary Street

· · · · ·Miami, Florida· 33133

12· · · ·(305) 372-1350

· · · · ·ASR@LEVINELAWFIRM.COM

13· · · ·BY:· Allan S. Reiss, Esq.

14

· · ·ALSO PRESENT:

15

· · · · ·Ralph Andrade, Esq.

16

17

18

19

20

21

22

23

24

25

Page 4
·1· · · · · · · · · · · · · I N D E X

· · ·Witness· · · · · · · · · · · · · · · · · · · · Page

·2· · SUSANA ALONSO, AICP

· · · · ·DIRECT EXAMINATION BY MR. BUCKNER· · · · · · · · 5

·3· · · ·CROSS EXAMINATION BY MR. REISS· · · · · · · · ·179

· · · · ·REDIRECT EXAMINATION BY MR. BUCKNER· · · · · · 195

·4· · · ·RECROSS EXAMINATION BY MR. REISS· · · · · · · ·212

·5

· · · · · · · · · · · · ·E X H I B I T S

·6· ·No. Description· · · · · · · · · · · · · · Page

· · · P-1· ·Amended Notice of Deposition· · · · · · · · · 8

·7· · P-2· ·Copy of Deposition of Mark Festa· · · · · · ·10

· · · P-3· ·Susana Alonso, AICP Retainer· · · · · · · · ·11

·8· · P-4· ·Susana Alonso CV· · · · · · · · · · · · · · ·12

· · · P-5· ·Report by Susana Alonso, AICP· · · · · · · · 13

·9· · P-6· ·Amended Report by Susana Alonso, AICP· · · · 16

· · · P-7· ·Report of Lucia A. Dougherty, J.D.· · · · · ·68

10· · P-8· ·Aerial View of Property· · · · · · · · · · · 70

· · · P-9· ·Wrecker/Towing Services, 1349 Dade Blvd.· · ·86

11· · P10· ·Ordinance No. 2012-3786· · · · · · · · · · · 87

· · · P11· ·Ordinance No. 2013-3802· · · · · · · · · · · 87

12· · P12· ·Ordinance No. 2014-3905· · · · · · · · · · · 87

· · · P13· ·Traffic Study, Traf Tech, 3/18· · · · · · · 113

13· · P14· ·Traffic Study, Traf Tech, 8/18· · · · · · · 114

· · · P15· ·Traffic Flow Map· · · · · · · · · · · · · · 133

14· · P16· ·Traffic Flow Map· · · · · · · · · · · · · · 133

· · · P17· ·Sunset Harbour, Opinion on Traffic· · · · · 175

15· · · · · Conditions

16

17

18

19

20

21

22

23

24

25

Page 5
·1· · · · · · Deposition taken before Victor Selvaggi, Jr.,

·2· ·Florida Professional Reporter, and Notary Public in and

·3· ·for the State of Florida at Large in the above cause.

·4· · · · · · · · · · · · · · *****

·5· · · · · · THE REPORTER:· Please raise your right hand.

·6· · · · · · Do you solemnly swear or affirm the testimony

·7· · · · you are about to give will be the truth, and

·8· · · · nothing but the truth?

·9· · · · · · THE WITNESS:· Yes.

10· ·THEREUPON:

11· · · · · · · · · · SUSANA ALONSO, AICP,

12· ·having been first duly sworn or affirmed, was examined

13· ·and testified as follows:

14· · · · · · · · · · · DIRECT EXAMINATION

15· ·BY MR. BUCKNER:

16· · · · Q.· Good morning, Ms. Alonso.

17· · · · A.· Good morning, sir.

18· · · · Q.· I'm David Buckner.· Pleasure to meet you.

19· · · · A.· Pleasure to meet you, too.

20· · · · Q.· Let me go through some ground rules and we

21· ·will try to move through this expeditiously today.  I

22· ·have a habit of talking too fast, which really drives

23· ·Vic crazy, but I'll try not to.

24· · · · · · Have you had your deposition taken before?

25· · · · A.· No, sir.
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Page 6
·1· · · · Q.· This is the first time?

·2· · · · A.· Yeah.· I'm a newbie.

·3· · · · Q.· Very exciting.· So let me give you some ground

·4· ·rules, and if there is anything you don't understand,

·5· ·you tell me.· I know you probably have gone through

·6· ·this already with Mr. Reiss.

·7· · · · · · First of all, everything you and I say,

·8· ·everything anybody says will be taken down by the Court

·9· ·Reporter.· For him to do that, we have to try not to

10· ·talk over each other because he can only take down one

11· ·voice at a time.

12· · · · A.· Yes, sir.

13· · · · Q.· So it's not how we normally talk.· It takes a

14· ·little work, but I'll work with you on that if you will

15· ·work with me.

16· · · · · · I'm going to ask you questions.· All you are

17· ·asked to do is answer them to the best of your ability.

18· ·Mr. Reiss may have objections at various points in

19· ·time.· Those are for the record.· We will deal with

20· ·those later.· Unless he instructs you not to answer,

21· ·which I can't imagine happening today, you just go

22· ·ahead and answer, but again, try not to talk over him

23· ·or me as we are saying whatever we are saying so that

24· ·Vic can get it all down.

25· · · · · · If I ask you a anything that you don't

Page 7
·1· ·understand, you tell me and I'll restate it.· If you

·2· ·answer my questions, we are going to assume that you

·3· ·understood what I was asking and you were answering to

·4· ·the best of your ability.· Okay?

·5· · · · A.· Yes, sir.

·6· · · · Q.· If you need to take a break at any point, we

·7· ·will take a break.· We are going to try to get this

·8· ·done today so we can get everybody out of here, but

·9· ·it's not meant to be a torture test, so if you need a

10· ·break, go to the bathroom whatever, just say so.

11· · · · · · Is there any reason why you can't give

12· ·truthful and complete testimony today?

13· · · · A.· No, sir.

14· · · · Q.· You don't have to call my sir.

15· · · · A.· I'm a southern girl.

16· · · · Q.· Okay.· Then you can call me sir.· Any

17· ·questions about the procedures today?

18· · · · A.· No, sir.

19· · · · Q.· All right.· Where are you from?

20· · · · A.· Louisiana.

21· · · · Q.· I'm from Kentucky.

22· · · · · · MR. ANDRADE:· Sorry to hear that.

23· · · · · · MR. BUCKNER:· Oh, you had to do that.

24· ·BY MR. BUCKNER:

25· · · · Q.· I'm handing you what's been marked as Exhibit

Page 8
·1· ·1.

·2· · · · · · (The document referred to

·3· · · · · · was thereupon marked as

·4· · · · · · Plaintiff's Exhibit Number

·5· · · · · · 1 for Identification,

·6· · · · · · a copy of which is attached

·7· · · · · · hereto.)

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Do you recognize Exhibit 1?

10· · · · A.· Yes, sir.

11· · · · Q.· And what is it?

12· · · · A.· It's a request to depose me.

13· · · · Q.· Right.· It's the notice why you are here

14· ·today, right?

15· · · · A.· Yes.

16· · · · Q.· Attached to it is Exhibit A, which is a list

17· ·of documents that I requested.

18· · · · · · Have you gone through that list before to see

19· ·which of these documents you have?

20· · · · A.· I have everything on page seven.

21· · · · Q.· When you say you have, you mean you brought

22· ·with you today?

23· · · · A.· A-ha.

24· · · · Q.· Is that a yes?

25· · · · A.· Yes.

Page 9
·1· · · · Q.· Let me tell you something else.· We have to

·2· ·say yes or no so he can take it down.· The usual thing

·3· ·is we do like a-ha.· I know what you meant, but he

·4· ·can't take that down.

·5· · · · A.· I get it.

·6· · · · Q.· Okay.· So you have everything from page seven

·7· ·with you today.

·8· · · · A.· Yes, sir.

·9· · · · Q.· Okay.· How about page eight?

10· · · · A.· Yes, sir.

11· · · · Q.· And page nine?

12· · · · A.· Yes, sir.

13· · · · Q.· Okay.· And so with regard to the entirety of

14· ·Schedule A, you brought whatever documents you have

15· ·with you here today.

16· · · · A.· Yes, sir.

17· · · · Q.· I received a flash drive yesterday.· Is

18· ·everything you have here with us on the flash drive or

19· ·is there stuff here that's not on the flash drive?

20· · · · A.· Yes, everything is on the flash drive.

21· · · · Q.· Okay.· So it's the same thing.

22· · · · A.· Yes.

23· · · · Q.· That will save us making copies of that later.

24· · · · · · MR. REISS:· I don't want to interrupt.  I

25· · · · think there are a few items, some e-mails.
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Page 10
·1· · · · · · THE WITNESS:· E-mails are not in there and

·2· · · · this giant.

·3· · · · · · MR. REISS:· You have an IT manual or

·4· · · · something?

·5· · · · · · THE WITNESS:· Correct.· I brought the IT

·6· · · · manual with me, but you can't keep that.

·7· · · · · · MR. REISS:· Anything else on the flash drive?

·8· · · · · · THE WITNESS:· No, but the e-mails are in here.

·9· ·BY MR. BUCKNER:

10· · · · Q.· That's fine.· In terms of --

11· · · · · · MR. REISS:· I didn't mean to interrupt your

12· · · · deposition.

13· · · · · · MR. BUCKNER:· It saves time.

14· ·BY MR. BUCKNER:

15· · · · Q.· So in terms of what you have that you brought

16· ·today that is not on the flash drive, is it only the

17· ·stuff in the black folder there?

18· · · · A.· Yes.

19· · · · Q.· Can we mark the full contents of folder and we

20· ·will have copy of that made.

21· · · · · · (The document referred to

22· · · · · · was thereupon marked as

23· · · · · · Plaintiff's Exhibit Number

24· · · · · · 2 for Identification,

25· · · · · · a copy of which is attached

Page 11
·1· · · · · · hereto.)

·2· ·BY MR. BUCKNER:

·3· · · · Q.· All right.· So Exhibit 2 is the only materials

·4· ·you brought today that is not on the flash drive,

·5· ·correct?

·6· · · · A.· Yes, sir.

·7· · · · · · MR. REISS:· There is the IT manual.

·8· · · · · · THE WITNESS:· But are you going to put that --

·9· · · · · · MR. REISS:· You brought it and that was the

10· · · · question.

11· ·BY MR. BUCKNER:

12· · · · Q.· What is the IT manual for my edification?

13· · · · A.· Trip Generation Manual 9th Edition.· All three

14· ·volumes of it.

15· · · · Q.· Okay.· That's fine.· So you have those with

16· ·you.

17· · · · A.· I have them with me.

18· · · · Q.· We are not going to mark those.· You don't

19· ·have to take them out unless you need them.

20· · · · · · Exhibit 3.

21· · · · · · (The document referred to

22· · · · · · was thereupon marked as

23· · · · · · Plaintiff's Exhibit Number

24· · · · · · 3 for Identification,

25· · · · · · a copy of which is attached

Page 12
·1· · · · · · hereto.)

·2· ·BY MR. BUCKNER:

·3· · · · Q.· Do you recognize Exhibit 3?

·4· · · · A.· Yes, sir.

·5· · · · Q.· What is it?

·6· · · · A.· It's my retainer.

·7· · · · Q.· It's your retainer in this case?

·8· · · · A.· Yes, sir.

·9· · · · Q.· I notice it's not signed.· Is there a signed

10· ·version somewhere?

11· · · · A.· Yes, sir.· I don't think I have a signed

12· ·version here.

13· · · · Q.· Okay.· Look at Exhibit 3 and make sure it's

14· ·the same as the signed version?

15· · · · A.· It is.· I read it.

16· · · · Q.· Okay.· That's the retainer agreement under

17· ·which you are testifying in this case?

18· · · · A.· Yes, sir.

19· · · · Q.· All right.· Exhibit 4.

20· · · · · · (The document referred to

21· · · · · · was thereupon marked as

22· · · · · · Plaintiff's Exhibit Number

23· · · · · · 4 for Identification,

24· · · · · · a copy of which is attached

25· · · · · · hereto.) (P four marked for identification.)

Page 13
·1· ·BY MR. BUCKNER:

·2· · · · Q.· Do you recognize Exhibit 4?

·3· · · · A.· Yes, sir.

·4· · · · Q.· What is that?

·5· · · · A.· It's my curriculum vitae.

·6· · · · Q.· And is that correct?

·7· · · · A.· Yes, sir.

·8· · · · Q.· And finally Exhibit 5.

·9· · · · · · (The document referred to

10· · · · · · was thereupon marked as

11· · · · · · Plaintiff's Exhibit Number

12· · · · · · 5 for Identification,

13· · · · · · a copy of which is attached

14· · · · · · hereto.)

15· ·BY MR. BUCKNER:

16· · · · Q.· What is Exhibit 5?

17· · · · A.· A report.

18· · · · Q.· Is it your report in this case?

19· · · · A.· It is my report.

20· · · · Q.· And how did you come to prepare that report?

21· · · · A.· I utilized my professional experience and

22· ·education and reviewed some materials that were some

23· ·publicly available and others that were made available

24· ·to me.

25· · · · Q.· And who asked you to prepare that report?
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Page 14
·1· · · · A.· Mr. Andrade and Mr. Reiss.

·2· · · · Q.· Okay.· Let's go through this.· I want to go

·3· ·through some things in your resume first and then we

·4· ·are going to talk about your report a bit.

·5· · · · · · So I take it because you never have been

·6· ·deposed before, you never testified as an expert

·7· ·before, correct?

·8· · · · A.· Never, sir.

·9· · · · Q.· So that means you never have been certified as

10· ·an expert in any subject?

11· · · · A.· No.

12· · · · Q.· What is it that you believe you're an expert

13· ·in?

14· · · · A.· I'm an expert in planning and zoning and urban

15· ·planing.

16· · · · Q.· Anything else?

17· · · · A.· That's about it.· That's enough.

18· · · · Q.· I hate to ask.· Lawyers will do this.· When

19· ·you say that's about it, it suggests to me maybe there

20· ·is something else.· Is there anything else you're an

21· ·expert in other than those areas?· No?

22· · · · A.· No.· Nothing relevant to this trial.· How's

23· ·that?

24· · · · Q.· I'll take your word for it.· We will leave

25· ·that alone.· I want to go through your resume a little

Page 15
·1· ·bit.· I'm going to actually start at the back with your

·2· ·education.

·3· · · · A.· This is the old version of the report.

·4· · · · Q.· This is the old version.

·5· · · · A.· Yes.

·6· · · · Q.· There is a new version?

·7· · · · · · MR. REISS:· It was produce last night.· There

·8· · · · is an updated report.

·9· · · · · · MR. BUCKNER:· Produced last night?

10· · · · · · MR. REISS:· On the flash drive.

11· · · · · · MR. BUCKNER:· Okay.· I didn't realize that it

12· · · · was updated.· Which one is the updated one?

13· · · · · · MR. REISS:· Do you have it printed out?

14· · · · · · THE WITNESS:· Yes, I do.

15· · · · · · MR. BUCKNER:· I can go print it.

16· ·BY MR. BUCKNER:

17· · · · Q.· What changed about the old version and the new

18· ·version of the report?

19· · · · A.· I amended the square footage according to the

20· ·traffic, the amended traffic study, and I amended some

21· ·of the numbers that were produced in the traffic study.

22· · · · Q.· Okay.· Other than the changes to the traffic

23· ·study, did you make any other changes?

24· · · · A.· I added a paragraph explaining the nature of

25· ·the neighborhood a little more, just further

Page 16
·1· ·explanation of the same points.

·2· · · · Q.· Explaining the nature of?

·3· · · · A.· The nature of the neighborhood.

·4· · · · Q.· Okay.· Tell me where that is.

·5· · · · A.· I need mine.

·6· · · · Q.· Do you want me to make another copy so you can

·7· ·refer to it?

·8· · · · · · Let's take a quick break and I'll make copy.

·9· ·Off the record.

10· · · · · · (Discussion off the record.)

11· ·BY MR. BUCKNER:

12· · · · Q.· Back on the record.· Exhibit 6 then.· What is

13· ·that?

14· · · · A.· This is the amended report.

15· · · · · · (The document referred to

16· · · · · · was thereupon marked as

17· · · · · · Plaintiff's Exhibit Number

18· · · · · · 6 for Identification,

19· · · · · · a copy of which is attached

20· · · · · · hereto.)

21· ·BY MR. BUCKNER:

22· · · · Q.· Let's take a minute then since I was not aware

23· ·there was a revised report.· Let's take a minute and

24· ·walk me through it.· I'm looking at Exhibit 5 and

25· ·Exhibit 6 side by side.· Six is the new report?· Tell

Page 17
·1· ·me what changed from 5 to 6?· You can gone page by

·2· ·page.

·3· · · · A.· All right.

·4· · · · Q.· First of all, I can see on page three there

·5· ·are some additional documents, right?

·6· · · · A.· Yes.· On page three I added the amended

·7· ·traffic study by Traf Engineering.

·8· · · · Q.· Okay.

·9· · · · A.· It was amended on August 22nd.

10· · · · Q.· Okay.

11· · · · A.· And the report of -- Ms. Dougherty's

12· ·declaration report on July 12th.

13· · · · Q.· Okay.· Exhibit --

14· · · · A.· Y and Z.

15· · · · Q.· Those are new.

16· · · · A.· Yes.

17· · · · Q.· What else?

18· · · · A.· Page four.

19· · · · Q.· Go ahead.

20· · · · A.· Nothing I can see.· Page six, the bottom

21· ·paragraph is added.· It's a further explanation.

22· · · · Q.· Where it said or the paragraph that starts

23· ·with as per Section 130-33 B?

24· · · · A.· Sorry, I'm on page five.

25· · · · Q.· Okay.
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Page 18
·1· · · · A.· It starts with in fact.

·2· · · · Q.· Okay.· That paragraph is new.

·3· · · · A.· Yes.

·4· · · · Q.· Okay.

·5· · · · A.· Now on page six.

·6· · · · Q.· Okay.· We are looking at the new report when

·7· ·you are giving the pages?

·8· · · · A.· Yes, sir.

·9· · · · Q.· Okay.

10· · · · A.· There is a part of paragraph four that has

11· ·been added.

12· · · · Q.· Paragraph four.· Tell me what paragraph four

13· ·starts with.

14· · · · A.· It starts with previously mentioned.

15· · · · Q.· Okay.· What else?

16· · · · A.· The last paragraph on that page as per Section

17· ·130-33.· That one has been rearranged.

18· · · · Q.· Okay.

19· · · · A.· And then on page seven is the part that is a

20· ·little more different.· I rewrote the square footage.

21· · · · Q.· When you say the square footage, is that at

22· ·the top where you say 120,000 square feet?

23· · · · A.· Yes.· I had written in the previous over

24· ·49,000 and I decided to be a little more specific.

25· · · · Q.· Okay.· I want to make sure I understand what

Page 19
·1· ·the change is.

·2· · · · · · Are you saying there that on the Assemblage

·3· ·that's at issue in this case, part of which is owned by

·4· ·Sunset Land, you are saying they can build up to

·5· ·120,000 square foot of commercial space without

·6· ·parking.

·7· · · · A.· Without parking, yes.

·8· · · · Q.· Okay.· What else?

·9· · · · A.· The next section is rearranged based on the

10· ·traffic study so that are -- the next section is

11· ·significantly different.

12· · · · Q.· Okay.

13· · · · A.· Reflecting the amended traffic study.  I

14· ·incorporated the new numbers in there.

15· · · · Q.· Okay.

16· · · · A.· And it's the same on page eight.

17· · · · Q.· Okay.· What else?

18· · · · A.· Then on page nine, the next section is

19· ·unchanged.

20· · · · Q.· When you say the next section, you mean the

21· ·development proposal by Sunset Land Associates?

22· · · · A.· Yes, that's the same.

23· · · · Q.· Okay.· Then I see you added --

24· · · · A.· And I added the map.

25· · · · Q.· Okay.· The map?

Page 20
·1· · · · A.· Yes.

·2· · · · Q.· Is it stuck to yours, an e-mail?

·3· · · · A.· No.

·4· · · · · · MR. BUCKNER:· Is that stuck to yours, Allan?

·5· · · · · · MR. REISS:· No.

·6· · · · · · MR. BUCKNER:· It's my e-mail on another

·7· · · · matter.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Okay.

10· · · · A.· Last page is the map.

11· · · · Q.· Okay.· So your last page is the map.· We will

12· ·talk about that.· So let's talk about some stuff.

13· · · · · · I'm going to look at your CV.· I'm working

14· ·from the back.· What is can Chi Epsilon?

15· · · · A.· That is an honors society for civil engineers.

16· · · · Q.· And are you a civil engineer?

17· · · · A.· No, sir, I never graduated.

18· · · · Q.· Do you have an engineering degree of any kind?

19· · · · A.· No, sir.

20· · · · Q.· It says here you did undergraduate and

21· ·graduate work at the University of Miami in civil and

22· ·architectural engineering.

23· · · · A.· Yes.

24· · · · Q.· And you were there for how many years?

25· · · · A.· Three years.

Page 21
·1· · · · Q.· And if you don't mind my asking, why did you

·2· ·not complete your work there?

·3· · · · A.· I decided that architecture was one of my

·4· ·things.

·5· · · · Q.· Okay.· So then you decided to switch your

·6· ·focus architecture?

·7· · · · A.· Yes, sir.

·8· · · · Q.· Is that why you transferred -- strike that.

·9· ·It doesn't look like you transferred.· Some years later

10· ·you went to Louisiana Tech.

11· · · · A.· Yes, sir.

12· · · · Q.· And you studied architecture.

13· · · · A.· Yes, sir.

14· · · · Q.· Did you complete a degree in architecture?

15· · · · A.· Yes, sir.

16· · · · Q.· What degree?

17· · · · A.· A Bachelor's in Architecture, a six year

18· ·degree.

19· · · · Q.· Do you have any other professional degrees?

20· · · · A.· No, sir.

21· · · · Q.· Do you have any academic degrees at all?

22· · · · A.· No, sir.

23· · · · Q.· Do you have any professional certification?

24· · · · A.· Yes, sir.

25· · · · Q.· What do you have?
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Page 22
·1· · · · A.· I'm a certified professional planner,

·2· ·certified by the Institute of Professional Planners.

·3· · · · Q.· Anything else?

·4· · · · A.· No, sir.

·5· · · · Q.· Then it says here you did graduate course work

·6· ·in urban planning at Florida Atlantic University.

·7· · · · A.· Yes, sir.

·8· · · · Q.· And you didn't complete that degree?

·9· · · · A.· I didn't complete it.

10· · · · Q.· Have you ever done your own traffic

11· ·engineering study?

12· · · · A.· No, sir.

13· · · · Q.· Have you ever -- strike that.· Let's go

14· ·through the rest this.

15· · · · · · You started out as a planning intern for the

16· ·City of Miami Beach, right?

17· · · · A.· Yes, sir.

18· · · · Q.· And you started work in May of 2002?

19· · · · A.· Yes, sir.

20· · · · Q.· Who was the planning director at the time?

21· · · · A.· Mr. George Goldman.

22· · · · Q.· It says here there is a reference to MIMO,

23· ·M-I-M-O all in caps.

24· · · · A.· MIMO.

25· · · · Q.· What does that mean?

Page 23
·1· · · · A.· Miami Modern.

·2· · · · Q.· I learned something today.· Is that a type of

·3· ·building?

·4· · · · A.· Yes.· It's a type of architecture.

·5· · · · Q.· What did you do as a planning intern?

·6· · · · A.· I was in charge of the design guidelines that

·7· ·were later approved by the History Preservation Board

·8· ·in the City of Miami Beach.

·9· · · · Q.· Tell me what you mean by design guidelines.

10· · · · A.· Basically the ways that we can reinvigorate

11· ·'50s and '60s building into something that is modern

12· ·and palatable.

13· · · · Q.· So that's like architectural.

14· · · · A.· With code, yeah.· Turning it into code.

15· · · · Q.· Okay.· After that you were a planning tech

16· ·also for the City of Miami Beach, correct?

17· · · · A.· Yes.

18· · · · Q.· What did you do?

19· · · · A.· Maps.· Lots and lots of maps.

20· · · · Q.· So tell me what that means.

21· · · · A.· I was in charge of the GIS, Geographic

22· ·Information System in the planning department, so I

23· ·kept data, including traffic data.· I compiled data

24· ·from all kinds of sources and made it available for the

25· ·planning department to use for analysis.

Page 24
·1· · · · Q.· Okay.· Did you actually create any traffic

·2· ·data or you just compiled it --

·3· · · · A.· No, sir, I just compiled it.

·4· · · · Q.· And just remember we can try not to talk over

·5· ·each other.

·6· · · · A.· Sorry.

·7· · · · Q.· I know you know what my question will be, but

·8· ·he has a hard time getting us both.

·9· · · · · · So you just compiled data from other sources.

10· · · · A.· Yes, sir.

11· · · · Q.· After that, from November, 2004 to November,

12· ·2009, you were a planner for the City of Miami Beach,

13· ·correct?

14· · · · A.· Yes, sir.

15· · · · Q.· What did you do as a planner?

16· · · · A.· I was at the counter.· I was a plan reviewer.

17· · · · Q.· When someone had a plan for a particular

18· ·building or project, they would come to the counter and

19· ·you were the one who looked at it.

20· · · · A.· Yes, sir.

21· · · · Q.· What was your role with regard to those plans?

22· · · · A.· I was a plan reviewer.· I reviewed them and I

23· ·reviewed them for compliance with the land development

24· ·code.

25· · · · Q.· Anything else during that time?

Page 25
·1· · · · A.· No, sir.

·2· · · · Q.· Then it says from November, 2009 to June,

·3· ·2012, you were a senior planner.· What does that

·4· ·entail?

·5· · · · A.· A step up.· More responsibility.

·6· · · · Q.· But still reviewing plans?

·7· · · · A.· Part -- partly, yes.· At that time I was in

·8· ·charge of all the other planners that review plans.

·9· · · · Q.· And, again, this is still for the City of

10· ·Miami Beach.

11· · · · A.· Still for the City of Miami Beach.

12· · · · Q.· What did your job entail then?

13· · · · A.· I was also in charge of the parking stuff in

14· ·general.

15· · · · Q.· What does that mean?

16· · · · A.· Valet parking operations, all that other

17· ·parking nonsense.· Anything that had to do with

18· ·parking, parking requirements.· If there was a parking

19· ·requirement ordinance going through, I would be

20· ·consulted.

21· · · · Q.· Did you actually write any of the ordinances?

22· · · · A.· No, not at that time.

23· · · · Q.· And so was your job as senior planner, you

24· ·were basically reviewing other peoples' work.

25· · · · A.· Yes, sir.
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Page 26
·1· · · · Q.· You weren't creating anything of your own.

·2· · · · A.· No, no, sir.

·3· · · · Q.· The same as when you were a planner?

·4· · · · A.· Yes, sir.

·5· · · · Q.· And then in June of 2012 you left the City of

·6· ·Miami Beach.

·7· · · · A.· Yes.

·8· · · · Q.· Why did you decide to leave?

·9· · · · A.· Personal maternity leave reasons.· I had a

10· ·baby.

11· · · · Q.· Congratulations.· And you opened your own

12· ·planning, construction and building permit consulting

13· ·firm.

14· · · · A.· Yes.

15· · · · Q.· What was the name of that firm?

16· · · · A.· My name.

17· · · · Q.· And what did your work for that business

18· ·entail?

19· · · · A.· Basically helping people through board

20· ·applications in the city.

21· · · · Q.· Was that all in the City of Miami Beach?

22· · · · A.· Mostly.· I did some work in Miami and some

23· ·work in Biscayne, but mostly Miami Beach.

24· · · · Q.· How many projects did you work on during that

25· ·four year period?

Page 27
·1· · · · A.· Maybe five.

·2· · · · Q.· Do you remember which any of them were?

·3· · · · A.· Sure.

·4· · · · Q.· Okay.· Can you tell me?

·5· · · · A.· I worked for two schools, conditional uses for

·6· ·two schools.· One church, one single family home that

·7· ·wanted historic designation, a small hotel that wanted

·8· ·a upper story and rooftop addition is the right word.

·9· · · · Q.· That's the hotel.

10· · · · A.· Yes.

11· · · · Q.· Okay.· So you said you worked for two schools.

12· ·What were the schools?

13· · · · A.· Casa dei Bambini and I forget the name of the

14· ·other one.· Montessori School in the North Beach area.

15· · · · Q.· And is the Case Dei Bambini on Miami Beach

16· ·also?

17· · · · A.· Yes.

18· · · · Q.· And you said you worked for a church.· Which

19· ·church?

20· · · · A.· The one that's adjacent to the Casa Dei

21· ·Bambini.· The United Methodist I think was the name.

22· ·It was a related case.

23· · · · Q.· And they were all seeking to do construction

24· ·on their properties?

25· · · · A.· No, sir, they were seeking conditional uses

Page 28
·1· ·and conditional use amendments.

·2· · · · Q.· You said it was two schools, a church, a small

·3· ·hotel and a single family home.· Did I miss anything?

·4· · · · A.· No, sir.

·5· · · · Q.· Where was the single family home?

·6· · · · A.· In the City of Miami, Morningside District.

·7· · · · Q.· And what change did they want to make?

·8· · · · A.· They wanted to be a historic designated home

·9· ·for tax purposes.

10· · · · Q.· And were you successful in getting them the

11· ·historic designation?

12· · · · A.· Yes.

13· · · · Q.· You said the two schools, and let's take them

14· ·one at a time.· The Casa Dei Bambini.· They wanted a

15· ·conditional use permit?

16· · · · A.· They had to amend their conditional use

17· ·permit.

18· · · · Q.· Why did they have to do that?

19· · · · A.· They had more students than they had in their

20· ·conditional use.· They needed to increase their size.

21· · · · Q.· Were you able to successful to do that?

22· · · · A.· Yes, sir.

23· · · · Q.· How about the Montessori School, what did they

24· ·need?

25· · · · A.· They needed the same thing.· They needed to

Page 29
·1· ·add students and that one died before it got to

·2· ·hearing.· They pulled the application.

·3· · · · Q.· Why did they pull the application, do you

·4· ·know?

·5· · · · A.· They didn't want to deal with the traffic

·6· ·study.

·7· · · · Q.· Did the Case Dei Bambini, for their

·8· ·conditional use, did they need a traffic study?

·9· · · · A.· Yes, sir.

10· · · · Q.· Who prepared that?

11· · · · A.· Richard Garcia.

12· · · · Q.· Okay.

13· · · · A.· PE.

14· · · · Q.· So he's a professional engineer.

15· · · · A.· Yes.

16· · · · Q.· You don't prepare traffic studies because you

17· ·are not qualified, correct?

18· · · · A.· No, I don't.

19· · · · Q.· And that's because you are not qualified,

20· ·right?

21· · · · A.· I'm not a professional engineer, no.

22· · · · Q.· And so there was a traffic study for the Case

23· ·dei Bambini, but the Montessori School didn't want to

24· ·do one.

25· · · · A.· Yeah.· It was expensive.
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Page 30
·1· · · · Q.· So they dropped their application for an

·2· ·amendment to the conditional use?

·3· · · · A.· Yes, sir.

·4· · · · Q.· How about the United Methodist Church, what

·5· ·did they need?

·6· · · · A.· They needed to work their conditional use with

·7· ·the school on their property.

·8· · · · Q.· So they needed to amend their conditional use?

·9· · · · A.· Yes.

10· · · · Q.· To do what?

11· · · · A.· To allow the school to operate their parking

12· ·lot.

13· · · · Q.· And what happened with that application?

14· · · · A.· It died also.· They decided not to go forward.

15· · · · Q.· Because it's related to Montessori?

16· · · · A.· Yes, because it was related to the Montessori.

17· · · · Q.· Then you said there was a small hotel you

18· ·worked for.· Do you remember the name of it?

19· · · · A.· Casa Coloretta.

20· · · · Q.· Spell the last name.

21· · · · A.· Coloretta is C-o-l-o-r-e-t-t-a.

22· · · · Q.· Okay.· What did you do for them?

23· · · · A.· They wanted an upper story addition and they

24· ·needed historic preservation board approval.

25· · · · Q.· Did they get it?

Page 31
·1· · · · A.· And a couple of variances.· They got it.

·2· · · · Q.· What work specifically did you do for them?

·3· · · · A.· I did some planning, preparation of the

·4· ·application, I prepared, I consulted their architect

·5· ·for the design, I consulted with all the engineers.· It

·6· ·was a delicate project because it was an old building.

·7· ·I consulted with the engineers to make sure it was

·8· ·appropriate, the landscape architect.

·9· · · · Q.· Okay.· Did you prepare any of the submissions

10· ·that were ultimately made to the City?

11· · · · A.· Yes, sir, all of them.

12· · · · Q.· Where is that hotel located?

13· · · · A.· South of the 5th on 3 -- I can't remember the

14· ·address right now, but three something Washington.

15· · · · Q.· So it's on Miami Beach.

16· · · · A.· Yes, sir.

17· · · · Q.· So other than those projects we had just gone

18· ·through, that's the only projects you worked on between

19· ·June, 2012 and November, 2016?

20· · · · A.· Yes.

21· · · · Q.· Prior to leaving the City of Miami Beach, did

22· ·you have any interaction with Beach Towing?

23· · · · A.· Yes, sir.

24· · · · Q.· And what interaction did you have with them?

25· · · · A.· They were a very busy operation.· They had

Page 32
·1· ·storage locations, they were opening and closing

·2· ·locations everywhere.· Licensing, so they came in with

·3· ·applications every once in a while.

·4· · · · Q.· And you were involved in some of those?

·5· · · · A.· Yes, sir.

·6· · · · Q.· And I know there is one in particular that we

·7· ·will go through that's referenced in your report, but

·8· ·other than the one you specifically reference in your

·9· ·report, do you know if were you involved in any other

10· ·applications --

11· · · · A.· Yes.

12· · · · Q.· -- by Beach Towing?

13· · · · A.· Yes, on a regular basis.

14· · · · Q.· Okay.· Can you remember --

15· · · · A.· I can't remember all of them.

16· · · · Q.· Can you remember any of them?

17· · · · A.· Not particularly.

18· · · · Q.· Okay.

19· · · · A.· It was mostly very routine stuff, opening a

20· ·parking lot here and using storage in another place,

21· ·that kind of stuff.

22· · · · Q.· Okay.

23· · · · A.· I just can't right now.

24· · · · Q.· Not moving their towing operation.

25· · · · A.· No, never.

Page 33
·1· · · · Q.· Just storage at different places.

·2· · · · A.· Yes.· Sometime it was more towards the valet

·3· ·operations that were in other places.

·4· · · · Q.· Okay.

·5· · · · A.· I didn't really deal with the towing in

·6· ·general.

·7· · · · Q.· Okay.· And who from Beach Towing did you deal

·8· ·with?

·9· · · · A.· Mr. Andrade.

10· · · · Q.· How long have you known Mr. Andrade?

11· · · · A.· Probably since 2008.

12· · · · Q.· And is he the person that generally came into

13· ·the City --

14· · · · A.· Yes.

15· · · · Q.· -- to deal with towing issues?

16· · · · A.· Yes.

17· · · · Q.· You have to let me get the whole question out

18· ·because you don't know what I'm going to ask you yet.

19· · · · · · Is Mr. Andrade the person that generally came

20· ·to the City from Beach Towing to deal with planning and

21· ·zoning issues?

22· · · · A.· Yes.

23· · · · Q.· Anybody else that you recall?

24· · · · A.· 1 no.

25· · · · Q.· So November, 2016 you become senior town
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Page 34
·1· ·planner in the town of Miami Lakes.· Is that right?

·2· · · · A.· Yes.

·3· · · · Q.· And did you close down your own business?

·4· · · · A.· At the time I was a consultant.· I was working

·5· ·with through my consulting business.

·6· · · · Q.· And are you still a consultant for the City of

·7· ·Miami Lakes?

·8· · · · A.· No, sir, I'm now an employee.· It transitioned

·9· ·into a full time position.

10· · · · Q.· Okay.· When did you go from a consultant to an

11· ·employee?

12· · · · A.· A couple months ago.

13· · · · Q.· This is now September, 2018.· The beginning of

14· ·the summer?

15· · · · A.· Yeah.

16· · · · Q.· So from November, 2016 to basically the

17· ·beginning of the summer of 2018, you were a consultant

18· ·to Miami Lakes.

19· · · · A.· Yes, sir.

20· · · · Q.· And after that you became a full time

21· ·employee.

22· · · · A.· Yes.

23· · · · Q.· Why did you decide to do that?

24· · · · A.· They needed an administrative official.· Their

25· ·previous administrative official had left.

Page 35
·1· · · · Q.· What does a senior town planner do?

·2· · · · A.· In my previous engagement as a consultant, I

·3· ·was aiding in preparation of ordinances, reviewing

·4· ·applications to boards, presenting to the boards,

·5· ·presenting to the counsel.

·6· · · · Q.· And so that's what you are still doing?

·7· · · · A.· That's still what I'm doing.· Now I'm on my

·8· ·own, so I'm not aiding, now I'm doing.

·9· · · · Q.· I see.· Are you the only planner for the City

10· ·of Miami Lakes?

11· · · · A.· Right now, yes.

12· · · · Q.· So you handle all their planning issues?

13· · · · A.· Yes.

14· · · · Q.· Who do you answer to?

15· · · · A.· The town manager.

16· · · · Q.· Any other consultants or anyone else working

17· ·in planning other than you?

18· · · · A.· No, sir.

19· · · · Q.· Okay.· So I'm going to go through your report.

20· ·Let me ask you some general questions about it.

21· · · · · · Are all your opinions in this case set forth

22· ·in the report, Exhibit 6?

23· · · · A.· Yes, sir.

24· · · · Q.· You have no other opinions other than these,

25· ·correct?

Page 36
·1· · · · A.· No, sir.

·2· · · · Q.· Is that correct?

·3· · · · A.· Yes, sir.

·4· · · · Q.· Looking just at page three, is this a complete

·5· ·list of the materials you considered in preparing your

·6· ·report?

·7· · · · A.· Yes, sir.

·8· · · · Q.· Nothing else?

·9· · · · A.· No, sir.

10· · · · Q.· Okay.· I'm going to start -- I'll go in the

11· ·order your report goes because that seems like the

12· ·easiest thing to do.· We will go through your opinions

13· ·and I'll ask you about them.

14· · · · · · First of all, let's start on page two with

15· ·your qualifications, if we could.· You say here that

16· ·you had your private practice office in a flex building

17· ·on Sunset Harbour Drive.

18· · · · A.· Yes, sir.

19· · · · Q.· Which building was that?

20· · · · A.· It's called -- it's the one right next to the

21· ·garage.

22· · · · Q.· Next to the municipal garage?

23· · · · A.· Yes.

24· · · · Q.· Okay.· I'm not familiar with the name, but

25· ·it's the one there.

Page 37
·1· · · · A.· It's not we work.· It's the other one.· Euro.

·2· · · · Q.· Euro.· Do you know how old that building is?

·3· · · · A.· It's from 2012.

·4· · · · Q.· And it's an office building?

·5· · · · A.· It's a mixed use.· It has ground floor,

·6· ·commercial office on top.

·7· · · · Q.· What's on the ground floor, commercial?

·8· · · · A.· Restaurant.· Pubbelly.· There is a gym, Green

·9· ·Monkey.

10· · · · Q.· Okay.· And that building, do you still have

11· ·your office there?

12· · · · A.· No, sir.

13· · · · Q.· That was just when you had your own practice.

14· · · · A.· Yes.

15· · · · Q.· And you spent obviously a number of years on

16· ·Miami Beach, correct?

17· · · · A.· Yes.

18· · · · Q.· Where that building is, that office building

19· ·where the bureau is that you had your business, that

20· ·used to be where Tremont Towing was located, correct?

21· · · · A.· And a warehouse.

22· · · · Q.· It was a warehouse and Tremont Towing.

23· · · · A.· Yes, sir.

24· · · · Q.· Now it's an office building on top with

25· ·restaurants on the ground floor and a parking garage.
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Page 38
·1· · · · A.· Yes.

·2· · · · Q.· And that parking garage, and we will talk

·3· ·about that later.· That's the municipal garage?

·4· · · · A.· Yes.

·5· · · · Q.· Do you know how many spaces there are in that

·6· ·garage?

·7· · · · A.· 439.

·8· · · · Q.· Do you know how many spaces there are in the

·9· ·proposal that Sunset Land submitted to the City to

10· ·develop on the property at issue here?

11· · · · A.· 100 -- I'm not sure.· I know it's 100 and

12· ·something.

13· · · · Q.· Okay.· So probably a quarter of what's in the

14· ·municipal garage.

15· · · · A.· Okay.· Yes, sir.

16· · · · Q.· When you worked for the City of Miami Beach,

17· ·was it the case that all traffic studies were reviewed

18· ·by licensed professional engineers?

19· · · · A.· I don't understand that question.

20· · · · Q.· Well, when someone would submit a traffic plan

21· ·to the City of Miami Beach as part of an application

22· ·for anything, was an engineer required to look at it

23· ·for the City?

24· · · · A.· Yes, sir.· Peer review.

25· · · · Q.· Okay.· So it had to be an engineer.

Page 39
·1· · · · A.· Yes.

·2· · · · Q.· Do you recall who were some of the engineers

·3· ·you worked for?

·4· · · · A.· Yes.· Xavier.· I can't remember his last name,

·5· ·but yes.

·6· · · · Q.· When you were working for the City of Miami

·7· ·Beach, when an application came in that had a traffic

·8· ·component to it and had a traffic report from an

·9· ·engineer, an engineer from the City had to review it.

10· · · · A.· Yes, sir.

11· · · · Q.· And I think we talked about this before, you

12· ·never actually prepared a traffic study yourself.

13· · · · A.· No, sir.

14· · · · Q.· Okay.· Let's talk about -- I'm going to work

15· ·from my original draft, at least to the extent you

16· ·didn't change it because that's where all my notes are.

17· · · · A.· That's fine.

18· · · · Q.· So I want to talk about, like I said, stuff in

19· ·order.· The first thing you address here is 1349 Dade

20· ·Boulevard.· Actually, before we get to that, can you

21· ·tell me how much you have been paid to date for your

22· ·work in this case?

23· · · · A.· $2,600.

24· · · · Q.· And are you owed any money?

25· · · · A.· Yes.

Page 40
·1· · · · Q.· How much?

·2· · · · A.· It's in the -- it's in your file.· I don't

·3· ·know the exact number.

·4· · · · Q.· There was an Excel spread sheet in there

·5· ·showing --

·6· · · · A.· Yes.

·7· · · · Q.· -- some billing.· That's your bills to date?

·8· · · · A.· Yes.

·9· · · · Q.· Just talking about the City of Miami Beach

10· ·now.· With regard to the code, the land, how do you

11· ·refer to the land use code on the Beach?

12· · · · A.· The land development code.

13· · · · Q.· Okay.· So if I call it the code today, you and

14· ·I will both understand that?

15· · · · A.· Yes, sir.

16· · · · Q.· If at some point I use the word code and you

17· ·think I'm referring to something else, just ask me.

18· ·I'll use code for land development code, okay?

19· · · · A.· Yes, sir.· I will, too.

20· · · · Q.· Okay.· So under the code, if something is not

21· ·a permitted use, that means you are required to get a

22· ·conditional use or it has to be an accessory, right?

23· · · · A.· No, sir.

24· · · · Q.· All right.· So tell me what a permitted use

25· ·is.

Page 41
·1· · · · A.· Permitted use is something that is allowed in

·2· ·the district.

·3· · · · Q.· Okay.· And those are listed out in the code?

·4· · · · A.· Yes, sir.

·5· · · · Q.· And they are listed under each district type

·6· ·in the code.

·7· · · · A.· Yes, sir.

·8· · · · Q.· And there are also conditional uses, correct?

·9· · · · A.· Yes.

10· · · · Q.· What's a conditional use?

11· · · · A.· A conditional use is a use that would be

12· ·allowed in the district if certain conditions are met.

13· · · · Q.· And are those listed out in the code?

14· · · · A.· Yes, sir.

15· · · · Q.· And there are also conditional uses that are

16· ·similar to existing uses, permitted uses.· Strike that.

17· · · · · · There are also conditional uses that are

18· ·similar to permitted uses that can be allowed in a

19· ·particular zone or district as long as you have a

20· ·conditional use permit.

21· · · · A.· Say that again.

22· · · · Q.· I messed that up.· Let me not do that.· Let me

23· ·ask you this.

24· · · · · · In the course of your work for this case, are

25· ·you aware of whether Beach Towing has a conditional use
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Page 42
·1· ·permit to tow at 1349 Dade Boulevard?

·2· · · · A.· No, sir.

·3· · · · Q.· Have you seen a conditional use permit of any

·4· ·kind for Beach Towing for 1349?

·5· · · · A.· No, sir.

·6· · · · Q.· So as far as you are aware, as you sit here

·7· ·now, Beach Towing doesn't have any conditional use

·8· ·permits for any uses of 1349 Dade Boulevard?

·9· · · · A.· No, sir.

10· · · · Q.· Is that correct, they do not?

11· · · · A.· Yes, that's correct.· Actually, let me

12· ·rephrase that.· I'm not aware that they have it.

13· · · · Q.· Okay.· Tell me, did you make any effort to

14· ·determine whether Beach Towing had any conditional use

15· ·permits at all for 1349 Dade Boulevard?

16· · · · A.· Yes, sir.

17· · · · Q.· And tell me what effort you made.

18· · · · A.· I looked into old records going back.

19· · · · Q.· Okay.· Anything else?

20· · · · A.· No.· That's what you usually do.

21· · · · Q.· And when you say old records, you are talking

22· ·about records in the City of Miami Beach?

23· · · · A.· Yes, sir.

24· · · · Q.· In the course of your search for those

25· ·records, you found no conditional use permits --
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·1· · · · A.· I found no conditional use permit.

·2· · · · Q.· -- for Beach Towing?

·3· · · · A.· For Beach Towing.

·4· · · · Q.· -- at 1349 Dade Boulevard.· Is that correct?

·5· · · · A.· That's correct.

·6· · · · Q.· You have to let me ask the question.· Vic is

·7· ·actually going to kill us.· Let me get it all the way

·8· ·out because we are doing it in pieces.

·9· · · · · · Just so the record is clear, you found no

10· ·conditional use permits for any use of 1349 Dade

11· ·Boulevard at all.

12· · · · A.· That's correct.

13· · · · Q.· You work for the City starting in 2002.

14· · · · A.· Yes sir.

15· · · · Q.· By the way, when I refer to the City, I mean

16· ·Miami Beach.

17· · · · A.· Yes, sir.

18· · · · Q.· Again, if anything I ask you gets confusing,

19· ·I'm not trying to trick you.· It may just be I'm

20· ·short-handing it and I leave you behind.· Just ask me

21· ·and I'll clarify.

22· · · · · · So you only had the opportunity to work with

23· ·the code in place after 1989, correct?

24· · · · A.· Yes, sir.

25· · · · Q.· Did you ever work with the pre 1989 code?
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·1· · · · A.· No, sir, only as reference.

·2· · · · Q.· What does that mean, only as reference?

·3· · · · A.· We routinely had to look into it to ascertain

·4· ·whether something was going forward right or not.

·5· · · · Q.· Okay.· Were you required to actually apply the

·6· ·old code?

·7· · · · A.· No, sir.

·8· · · · Q.· And were you ever actually required to

·9· ·interpret the old code?

10· · · · A.· I would never be interpreting it.· That would

11· ·be the administrative official's job, so I don't

12· ·interpret.· I never interpreted.· I would always refer

13· ·to the administrative official.

14· · · · Q.· And who is the administrative official?

15· · · · A.· At the time it was Mr. Gomez, Jorge Gomez.

16· · · · Q.· The planning director.

17· · · · A.· The planning director.

18· · · · Q.· So in all your roles at the City of Miami

19· ·Beach, it was never your job to interpret the code.

20· · · · A.· No, it was my job to apply the code, not to

21· ·interpret.

22· · · · Q.· Okay.· And tell me what the difference between

23· ·those two things is.

24· · · · A.· I made sure that things that came before me

25· ·were in conformance with the code as the administrative
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·1· ·official understood it.

·2· · · · Q.· The job of interpreting the code was the City

·3· ·planning director.

·4· · · · A.· Yes, sir.

·5· · · · Q.· Your job was to follow his interpretation.

·6· · · · A.· Yes, sir.

·7· · · · Q.· You weren't making your own interpretation.

·8· · · · A.· No, sir.

·9· · · · Q.· And that's true with both the new code and the

10· ·old code.

11· · · · A.· True.

12· · · · Q.· Just again so I'm clear, the new code is post

13· ·1989 and the old code is pre 1989.

14· · · · A.· Yes, sir.

15· · · · Q.· You understood that?

16· · · · A.· Yes, sir.

17· · · · Q.· During the time you worked for the City of

18· ·Miami Beach, were you ever involved in any conditional

19· ·use permits at all?

20· · · · A.· Yes, sir.

21· · · · Q.· How were those recorded?· Strike that.

22· · · · · · During the time you worked for the City of

23· ·Miami Beach, what records were created by the

24· ·planning -- well, let me unpack that.

25· · · · · · You actually worked for the planning
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Page 46
·1· ·department, right?

·2· · · · A.· Yes, sir.

·3· · · · Q.· And was the planning department the one

·4· ·responsible for keeping records of conditional use

·5· ·permits?

·6· · · · A.· Yes, sir.

·7· · · · Q.· How were those records kept?

·8· · · · A.· Define records.

·9· · · · Q.· Well, if someone was granted a conditional

10· ·permit, I don't want to go all the way through the

11· ·process because I know it's incredibly involved, but

12· ·let's say someone is granted a conditional use permit

13· ·for the City of Miami Beach when you were working

14· ·there, what documentation would evidence that that

15· ·permit was granted?

16· · · · A.· There would be a resolution.

17· · · · Q.· From who?

18· · · · A.· By the planning board.

19· · · · Q.· And was there a place those documents were

20· ·kept?

21· · · · A.· Yes.

22· · · · Q.· Where was that?

23· · · · A.· Laserfiche.

24· · · · Q.· They were kept on microfiche.

25· · · · A.· Microfiche, yeah.
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·1· · · · Q.· Okay.· Were they recorded with the Circuit

·2· ·Court?

·3· · · · A.· Yes.

·4· · · · Q.· All of them?

·5· · · · A.· At the time I was there, yes.

·6· · · · Q.· And was that, or do you know if that was the

·7· ·practice before you got to the City of Miami Beach?

·8· · · · A.· I don't know.

·9· · · · Q.· Why, if you know, why were they recorded with

10· ·the Circuit Court?

11· · · · A.· For further -- so that the next owner could

12· ·see when they did a title search, so they would help

13· ·out title searches.

14· · · · Q.· Were you ever responsible for actually doing

15· ·the filing for the Circuit Court?

16· · · · A.· No.

17· · · · Q.· Who did that?

18· · · · A.· The applicant would do it.· We would receive

19· ·the recorded document, a certified copy from the court.

20· · · · Q.· So you said a few minutes ago that when you

21· ·worked for the City of Miami Beach, it was never your

22· ·job to interpret the code.· That was the administrative

23· ·officer, correct?

24· · · · A.· Correct.

25· · · · Q.· And you would defer to the administrative
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·1· ·officer of the City with regard to the interpretation

·2· ·of the code.

·3· · · · A.· Yes.

·4· · · · Q.· And you still would, correct?

·5· · · · A.· I still would today.

·6· · · · Q.· And with regard to the old code, you defer to

·7· ·the administrative officers who were in place at the

·8· ·time the old code was in place, correct?

·9· · · · A.· Yes.

10· · · · Q.· Let's talk about Beach Towing, where it is now

11· ·currently.· It is in a CD-2 District, correct?

12· · · · A.· Correct.

13· · · · Q.· Let me use the right phraseology.· When I

14· ·refer -- how do you refer to it?· If I say something is

15· ·in a CD-2 --

16· · · · A.· District.

17· · · · Q.· District is the right word.· I got it right.

18· ·So Beach Towing is in a CD-2 District, correct?

19· · · · A.· Yes, sir.

20· · · · Q.· And towing is not permitted in CD-2, correct?

21· · · · A.· No, sir.

22· · · · Q.· It is not.

23· · · · A.· It is not a permitted use.

24· · · · Q.· It's a permitted use in the I-1 District,

25· ·correct?

Page 49
·1· · · · A.· Yes, sir.

·2· · · · Q.· Do you know if Beach Towing has ever made any

·3· ·effort to try and change the zoning to I-1?

·4· · · · A.· I'm not aware of it, no.

·5· · · · Q.· Do you know if Beach Towing made any effort to

·6· ·move to an I-1 District?

·7· · · · A.· I'm not aware of that either.

·8· · · · Q.· But you know that Tremont has moved to an I-1

·9· ·district, correct?

10· · · · A.· Yes, sir.

11· · · · Q.· So since the 1349 Dade Boulevard is a CD-2

12· ·District.· The only way Beach Towing can operate a

13· ·towing operation there is if it's a legal nonconforming

14· ·use, correct?

15· · · · A.· An existing legal nonconforming use.

16· · · · Q.· So I'm right.

17· · · · A.· Yes.

18· · · · Q.· Is it your conclusion that Beach Towing is an

19· ·existing legal nonconforming use?

20· · · · A.· Yes, sir.

21· · · · Q.· And tell me how you reached that conclusion.

22· · · · A.· Rephrase the question, please.

23· · · · Q.· Sure.· Tell me how you reached the conclusion

24· ·that Beach Towing is an existing legal nonconforming

25· ·use of 1349 Dade Boulevard?
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Page 50
·1· · · · A.· Currently or in the past?

·2· · · · Q.· Well, is it different?

·3· · · · A.· Yes.

·4· · · · Q.· Tell me about in the past.

·5· · · · A.· In the past, in 2010?

·6· · · · Q.· Well, let me ask you this way.· Is Beach

·7· ·Towing an existing legal nonconforming use at different

·8· ·points in time?

·9· · · · A.· Yes, it has been.

10· · · · Q.· Okay.· Which points in time?

11· · · · A.· It has been an existing nonconforming use

12· ·since 1989.

13· · · · Q.· Okay.· But since 1989, a moment ago you

14· ·referred to 2010.· Are there breaks in time between

15· ·1989 and the present that are relevant to your

16· ·analysis?

17· · · · · · MR. REISS:· Form.

18· · · · · · THE WITNESS:· Not to my analysis.· In the way

19· · · · I reached that conclusion, yes.

20· ·BY MR. BUCKNER:

21· · · · Q.· Okay.· Tell me what you mean.

22· · · · A.· In the past, I deferred to the administrative

23· ·official at the time.

24· · · · Q.· So you're saying that administrative officials

25· ·prior to today, in your estimation, have determined
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·1· ·that Beach Towing was a legal nonconforming use.

·2· · · · A.· Yes, sir.

·3· · · · Q.· You talk about that in your report, correct?

·4· · · · A.· Yes, sir.

·5· · · · Q.· And we will talk about that.· Prior to --

·6· ·you've obviously seen the AMICUS brief filed?

·7· · · · A.· Yes.

·8· · · · Q.· Prior to that AMICUS brief being filed, are

·9· ·you aware of any written determination by the

10· ·administrative official for the City of Miami Beach,

11· ·that Beach Towing was a legal nonconforming use at 1349

12· ·Dade Boulevard?

13· · · · A.· Define written.

14· · · · Q.· Well, my understanding is when the

15· ·administrative official for the City of Miami Beach

16· ·makes an official determination of a legal

17· ·nonconforming use, they do it through writing of some

18· ·kind, correct?

19· · · · A.· Not necessarily.

20· · · · Q.· Okay.· How do they do it?

21· · · · A.· They may be requested to do a writing.· They

22· ·may be requested by a junior employee to clarify for

23· ·the purposes of approving or denying an application.

24· · · · Q.· So what I'm asking you is, prior to the AMICUS

25· ·brief filed by the City with Mr. Mooney's
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·1· ·interpretation attached, are you aware of any written

·2· ·findings by the administrative official for the City of

·3· ·Miami Beach finding that Beach Towing was a legal

·4· ·nonconforming use at 1349 Dade Boulevard?

·5· · · · A.· Not in that form.

·6· · · · Q.· Okay.· So you are not aware of any writings.

·7· · · · A.· Not in that form.· Not in the official form of

·8· ·a AMICUS brief.

·9· · · · Q.· Are you aware of anything in writing?

10· · · · A.· Yes.

11· · · · Q.· What?

12· · · · A.· The testimony given in 19 -- by the then

13· ·administrative official.

14· · · · Q.· Which testimony are we talking about?

15· · · · A.· I'm sorry.· I need to check my report for that

16· ·one.

17· · · · Q.· Okay.

18· · · · A.· Jud Kurlancheek, the administrative official

19· ·at the time.

20· · · · Q.· He made a determination that Beach Towing was

21· ·a legal nonconforming use?

22· · · · A.· No.· He made a determination that towing was

23· ·an allowable operation in that location.

24· · · · Q.· Okay.· And you're talking about the --

25· · · · A.· And he specifically referred to Beach Towing,
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·1· ·yes.

·2· · · · Q.· He referred to Beach Towing.

·3· · · · A.· Yes.

·4· · · · Q.· Okay.· And you're talking about the Magnum

·5· ·Towing matter.

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· And so what you are talking about is

·8· ·the transcripts of the board hearing at which Mr.

·9· ·Kurlancheek testified, correct?

10· · · · A.· Yes, sir.

11· · · · Q.· And that's what you are saying is the basis of

12· ·your determination that a determination had been made

13· ·by a administrative official for the City that towing

14· ·was allowed in C-5 and C-6?

15· · · · A.· Yes, sir.

16· · · · Q.· But did Mr. Kurlancheek specifically say that

17· ·Beach Towing was a legal nonconforming use at 1349 Dade

18· ·Boulevard?

19· · · · A.· At that time it wouldn't have been a legal

20· ·nonconforming use.· It would have been an allowable

21· ·use.

22· · · · Q.· Okay.· What I'm asking you is are you aware --

23· ·you already told me -- let me make sure.· Strike that.

24· · · · · · Are you aware prior to Mr. Mooney's recent

25· ·filing with the AMICUS brief, prior to that, are you
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Page 54
·1· ·aware of any written finding or written document by the

·2· ·administrative official for the City of Miami Beach

·3· ·that Beach Towing is a legal nonconforming use at 1349

·4· ·Dade Boulevard?

·5· · · · A.· No, sir.

·6· · · · Q.· And prior to -- and are you aware of any other

·7· ·record finding by an administrative official for the

·8· ·City of Miami Beach that Beach Towing specifically is a

·9· ·local nonconforming use at 1349 Dade Boulevard?

10· · · · A.· How do you define a record?

11· · · · Q.· Any kind of finding at all.

12· · · · A.· Yes.

13· · · · Q.· Okay.· And tell me what.

14· · · · A.· It was requested to determine once and it was

15· ·determined verbally.

16· · · · Q.· Okay.· And tell me when that was.

17· · · · A.· 2010.

18· · · · Q.· Is this in your discussion with -- who's the

19· ·planning director at the time?

20· · · · A.· Mr. Lorber.

21· · · · Q.· Okay.· And Mr. Lorber was requested to

22· ·determine whether Beach Towing was a legal

23· ·nonconforming use at 1349 Dade Boulevard?

24· · · · A.· Yes, sir.

25· · · · Q.· Who requested it?
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·1· · · · A.· I did.

·2· · · · Q.· And did he create a written document that

·3· ·reflected his findings?

·4· · · · A.· No, it was a verbal determination.

·5· · · · Q.· So he just told you.

·6· · · · A.· Yes.

·7· · · · Q.· And you were working for the City at the time.

·8· · · · A.· Yes.

·9· · · · Q.· Other than what he told you, is there any

10· ·record of that?

11· · · · A.· I approved the license based on his approval.

12· · · · Q.· And which license did you approve?

13· · · · A.· I approved -- well, I approved the

14· ·occupational business tax receipt.· I don't remember

15· ·what it was for.· We had to determine it was for adding

16· ·an additional owner or an additional associate to the

17· ·operation.

18· · · · Q.· Okay.· This was in 2010?

19· · · · A.· A-ha.

20· · · · Q.· Is that a yes?

21· · · · A.· Yes, sir.

22· · · · Q.· You had a conversation with Mr. Lorber.· Tell

23· ·me what you asked him.

24· · · · A.· I asked him can I approve this.

25· · · · Q.· And what did he say?
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·1· · · · A.· And he says well, first we will have to

·2· ·determine whether it's a legal nonconforming use.

·3· · · · Q.· And did he make that determination?

·4· · · · A.· We went about it together, yes.

·5· · · · Q.· And how did you decide it was a legal

·6· ·nonconforming use?

·7· · · · A.· We did some research.

·8· · · · Q.· And what did you find?

·9· · · · A.· We found it was.

10· · · · Q.· Why?

11· · · · A.· Because the use had been existing prior to

12· ·1989.· Legally existing prior to 1989.

13· · · · Q.· And I understand the use existed prior to

14· ·1989.· How did you determine that it was legal prior to

15· ·1989?

16· · · · A.· We looked for BTR'S and occupational license

17· ·records.

18· · · · Q.· All right.· And BTR's and occupational license

19· ·records showed that Beach Towing was operating a towing

20· ·operation prior to 1989, correct?

21· · · · A.· Yes, sir.

22· · · · Q.· What other evidence did you have?

23· · · · A.· Prior approval of other planners going back to

24· ·the '70s.

25· · · · Q.· So when you say prior approvals, approvals of
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·1· ·what?

·2· · · · A.· Approvals of BTR's, approvals of changes in --

·3· ·small changes here and there.· Just accumulation of

·4· ·stuff that happens through the years.

·5· · · · Q.· Are any of those documents that you reviewed,

·6· ·are those referenced in your list of documents?

·7· · · · A.· No, sir.· I don't have access to them right

·8· ·now.

·9· · · · Q.· Okay.· So in terms of what documents would

10· ·back up what you're telling, those are all documents

11· ·you don't have.

12· · · · A.· I don't have them, no.

13· · · · · · MR. REISS:· Just for the record, I think she

14· · · · was listed as both a fact and expert witness, just

15· · · · for your clarification.

16· · · · · · MR. BUCKNER:· Okay.

17· ·BY MR. BUCKNER:

18· · · · Q.· So the basis for your statement here today

19· ·that Beach Towing was a legal nonconforming use prior

20· ·to 1989 is based on what about Mr. Lorber told you,

21· ·correct?

22· · · · · · MR. REISS:· Form.

23· · · · · · THE WITNESS:· No, sir.

24· ·BY MR. BUCKNER:

25· · · · Q.· What's it based on?
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Page 58
·1· · · · A.· That was what it was based off in 2010.· Today

·2· ·it's based on Mr. Kurlancheek's determination,

·3· ·contemporaneous determination that it was legal

·4· ·nonconforming at the time.

·5· · · · Q.· Okay.· And that's based on the records you

·6· ·cite from the Magnum Towing matter.

·7· · · · A.· Yes, sir.

·8· · · · Q.· And so with regard to what Mr. Kurlancheek

·9· ·meant and what he was talking about, you would

10· ·obviously defer to him on that, correct?

11· · · · A.· Yes, because he's the official.

12· · · · Q.· Okay.· But let's talk about prior to 2010.  I

13· ·want to break this up.· Leave aside Mr. Kurlancheek's

14· ·determination.· I want to finish with Mr. Lorber's

15· ·determination.

16· · · · · · With regard to Mr. Lorber's determination that

17· ·Beach Towing was a legal nonconforming use, that's

18· ·based solely on what he told you, correct?

19· · · · A.· No, sir.

20· · · · Q.· Okay.· What's it based on?

21· · · · A.· Like I said, we went through the records, the

22· ·old records and he asked me to do some research before

23· ·he made a determination.

24· · · · Q.· All right.· And you found old BTR's and old

25· ·licenses for the City?
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·1· · · · A.· Yes, sir.

·2· · · · Q.· For the City of Miami Beach for Beach Towing.

·3· · · · A.· Yes.

·4· · · · Q.· You didn't find any conditional use permits,

·5· ·correct?

·6· · · · A.· No, sir.

·7· · · · Q.· And you didn't make the determination that

·8· ·Beach Towing was a legal nonconforming use.· Mr. Lorber

·9· ·had to do that, right?

10· · · · A.· Yes, sir.

11· · · · Q.· Because he's the administrative officer.

12· · · · A.· Yes.

13· · · · Q.· So he told you that.

14· · · · A.· Yes.

15· · · · Q.· That's how you know that because he had to

16· ·tell you, correct?

17· · · · A.· Yes.

18· · · · Q.· You would agree with me that -- strike that.

19· · · · · · So I want to make sure I exhausted the

20· ·universe of stuff you know about this area.

21· · · · · · So other than your conversations with Mr.

22· ·Lorber and the documents you brought to him that you

23· ·don't have, there is the stuff that you said from Mr.

24· ·Kurlancheek, right?

25· · · · A.· Yes.
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·1· · · · Q.· And that's the transcript from the Magnum

·2· ·Towing matter, correct?

·3· · · · A.· Yes.

·4· · · · Q.· Other than those two things, do you have any

·5· ·other basis for determining that Beach Towing was a

·6· ·legal nonconforming use at 1349 Dade Boulevard?

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· There is also several contracts

·9· · · · with the police.· The uses are very well

10· · · · established prior to 1989.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.

13· · · · A.· So the transition, you just have to prove

14· ·existence before and existence after the transition.

15· · · · Q.· Well, you have to prove lawful existence.

16· · · · A.· Yes.

17· · · · Q.· So if Beach Towing was operating a towing

18· ·operation unlawfully at 1349 Dade Boulevard before

19· ·1989, the mere fact of the transition to the new code

20· ·wouldn't convert it to a legal nonconforming use,

21· ·correct?

22· · · · A.· Define lawfully.

23· · · · Q.· Well, there is legal and there is more than

24· ·one kind of nonconforming use, isn't there?

25· · · · A.· No.

Page 61
·1· · · · Q.· There is only a legal nonconforming use?

·2· · · · A.· If it's nonconforming, then you can't -- it's

·3· ·either legal nonconforming or not permitted.

·4· · · · Q.· Okay.· So if something was not permitted prior

·5· ·to 1989 on a particular district, the mere fact that a

·6· ·new code is enacted doesn't make it legal

·7· ·nonconforming, correct?

·8· · · · A.· True.

·9· · · · Q.· It has to be both nonconforming and legal

10· ·prior to the change in code.

11· · · · · · MR. REISS:· Form.

12· · · · · · THE WITNESS:· You have to rephrase that.

13· ·BY MR. BUCKNER:

14· · · · Q.· Sure.· What does the word legal in legal

15· ·nonconforming use mean?

16· · · · A.· It means authorized by the City.

17· · · · Q.· And it means it had to be authorized under the

18· ·old code, correct?

19· · · · A.· It had to be authorized in some form, yes.

20· · · · Q.· Right.· Because if it was authorized under the

21· ·new code, that use, you wouldn't need to go through the

22· ·legal nonconforming analysis, right?

23· · · · A.· Okay.

24· · · · Q.· Is that right?

25· · · · A.· Sure.
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Page 62
·1· · · · Q.· For example, if CD-2 allowed a towing use,

·2· ·Beach Towing would be able to operate at 1349 Dade

·3· ·Boulevard under the current code, correct?

·4· · · · A.· Sure.

·5· · · · Q.· But because CD doesn't allow towing, right?

·6· · · · A.· It doesn't.

·7· · · · Q.· The only way Beach Towing can operate lawfully

·8· ·there is if they are a legal nonconforming use,

·9· ·correct?

10· · · · · · MR. REISS:· Form.

11· · · · · · THE WITNESS:· Yes.

12· ·BY MR. BUCKNER:

13· · · · Q.· I want to make sure I'm done with this.

14· · · · · · Other than Mr. Kurlancheek that you told me

15· ·about and Mr. Lorber and your discussions with him, are

16· ·there any other basis for your assertion that Beach

17· ·Towing is a legal nonconforming use at 1349 --

18· · · · A.· Yes.

19· · · · Q.· Okay.· And you said one of them was that they

20· ·had gotten permits, towing permits, correct?

21· · · · A.· No.

22· · · · Q.· Okay.· Tell me what else.

23· · · · A.· The use was well established prior to 1989 and

24· ·it's on records, including police contracts, including

25· ·BTR's and there is records of that available in
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·1· ·microfiche and they are included on my list of stuff.

·2· · · · Q.· Okay.· Anything else?

·3· · · · A.· No, that's sufficient.

·4· · · · Q.· Have you looked at the pre-1989 code as part

·5· ·of your work in this case?

·6· · · · A.· Yes, sir.

·7· · · · Q.· And do you find in looking at the pre-1989

·8· ·code, is a towing listed anywhere in the code?

·9· · · · A.· No, sir.

10· · · · Q.· And you are aware BTR's have language on them

11· ·that say -- strike that.· Let's just use one.

12· · · · · · MR. REISS:· Off the record.

13· · · · · · (Thereupon a recess was taken in

14· · · · · · deposition, after which the

15· · · · · · deposition continued as follows:)

16· ·BY MR. BUCKNER:

17· · · · Q.· Just so I'm clear, in the entirety of your

18· ·work for the City of Miami Beach, you never have been

19· ·the administrative officer charged with making the

20· ·determination of whether something is or is not

21· ·consistent with the code, correct?

22· · · · A.· No, sir.

23· · · · Q.· You have not been.

24· · · · A.· I have not been.

25· · · · Q.· In the time that you worked for the City, did
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·1· ·you ever encounter a BTR that was issued in error?

·2· · · · A.· I don't think so.

·3· · · · Q.· Okay.· So Beach Towing's status today at 1349

·4· ·Dade Boulevard is a nonconforming use of land, correct?

·5· · · · · · MR. REISS:· Form.

·6· · · · · · THE WITNESS:· I don't understand that

·7· · · · question.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· I said Beach Towing's use at 1349 Dade

10· ·Boulevard today is as a nonconforming use of land,

11· ·correct?

12· · · · · · MR. REISS:· Form.

13· · · · · · THE WITNESS:· Yeah.· I object to the form,

14· · · · too.

15· ·BY MR. BUCKNER:

16· · · · Q.· Okay.· You can't object to the form.

17· · · · A.· Rephrase, please.

18· · · · Q.· You know what a nonconforming use of land is,

19· ·right?

20· · · · A.· Again, nonconforming use of land.

21· · · · Q.· Okay.· Tell me what kinds of nonconforming

22· ·uses there are.

23· · · · A.· This is an existing use that is nonconforming

24· ·to the district.

25· · · · Q.· Okay.

Page 65
·1· · · · A.· So it's not -- it's not a land use that is --

·2· ·I know it's complicated.· It's difficult to understand.

·3· · · · Q.· Well, what I'm asking you is --

·4· · · · A.· There is a line in there.

·5· · · · Q.· Okay.· I'm trying to figure out what that line

·6· ·is.· You can have a nonconforming use of a building,

·7· ·right?

·8· · · · A.· Yes.

·9· · · · Q.· And you can have nonconforming use of land,

10· ·right?

11· · · · A.· Yes.

12· · · · Q.· And so is there anything else other than land

13· ·and buildings on which zoning is involved?

14· · · · A.· No.

15· · · · Q.· Okay.· So it's either a nonconforming use of a

16· ·building or it's a nonconforming use of land, correct?

17· · · · A.· Okay.

18· · · · Q.· I'm asking you, Beach Towing has a large, we

19· ·will call it a lot, on which they keep cars that they

20· ·have towed, right?

21· · · · A.· Okay.

22· · · · Q.· You have been out there, right?

23· · · · A.· Yes.

24· · · · Q.· Have you been out there recently?

25· · · · A.· Yes.
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Page 66
·1· · · · Q.· Okay.· So that's the land they are using to

·2· ·store those cars, correct?

·3· · · · A.· Yes.

·4· · · · Q.· And so the legal nonconforming use of that

·5· ·property is a legal nonconforming use of land, correct?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· So let's talk about some other stuff.

·8· ·I want to -- you don't have to look at your report.

·9· ·You can always look at whatever you want.· It's not a

10· ·closed book test.· I want to ask you some stuff about

11· ·your other parts of your report.

12· · · · · · First of all, you talk about, on page five,

13· ·you say the only other industrial district is located

14· ·on Watson Island, a small island off MacArthur

15· ·Causeway, right?

16· · · · A.· Yes.

17· · · · Q.· Isn't Watson Island part of the City of Miami?

18· · · · A.· No, sir.

19· · · · Q.· Watson Island is part of the City Miami Beach?

20· · · · A.· No, sir.· That's where the City's municipal

21· ·lot is.· It's the portion close to Miami Beach.· It's

22· ·called Terminal Island really, but it's a portion of

23· ·Watson Island that is part of Miami Beach.

24· · · · Q.· Is it zoned industrial?

25· · · · A.· Yes.· It's changing now.· There is obligations
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·1· ·to morph it into nonindustrial.

·2· · · · Q.· Is the whole of Watson Island zoned

·3· ·industrial?

·4· · · · A.· No, they are changing it.· Like I said, it's

·5· ·under change right now.

·6· · · · Q.· Okay.· Let's break it into pieces.

·7· · · · · · Prior to the current change, when -- strike

·8· ·that.· When did the effort to change Watson Island

·9· ·start, do you know?

10· · · · A.· Terminal Island.· I think two years ago.

11· · · · Q.· Okay.· You refer to Watson.· Is it Watson

12· ·Island or Terminal Island?

13· · · · A.· Terminal Island is a piece of Watson and

14· ·that's the part that belongs to Miami Beach.

15· · · · Q.· All right.· So Watson Island --

16· · · · A.· Miami.

17· · · · Q.· -- belongs to Miami.

18· · · · A.· Most of it, yeah.

19· · · · Q.· Terminal Island belongs to Miami Beach.

20· · · · A.· Yes.

21· · · · Q.· And Terminal Island is where you're talking

22· ·about that is the only other industrial district in

23· ·Miami Beach.

24· · · · A.· Yes, sir.

25· · · · Q.· And it's zoned I-1 currently?
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·1· · · · A.· Currently, yes.· They are morphing it into, I

·2· ·think CD's or a mixture of commercial and residential.

·3· ·They are working on it.

·4· · · · Q.· Who's make that change?

·5· · · · A.· The City of Miami Beach and some applicants.

·6· · · · Q.· Have you had any involvement in that?

·7· · · · A.· No, sir.· I've seen some --

·8· · · · Q.· You just heard about it, right?

·9· · · · A.· Right, through the grapevine.

10· · · · Q.· So I want to bounce around a little bit.· Let

11· ·me see if we can move this along.

12· · · · · · One of the things you reviewed in this case

13· ·was Ms. Dougherty's report, correct?

14· · · · A.· Yes, sir.

15· · · · Q.· And you also reviewed her declaration?

16· · · · A.· Yes.

17· · · · Q.· You saw where she discussed uses in the Sunset

18· ·Harbour area that had changed, correct?

19· · · · A.· I need to go read it again.

20· · · · Q.· Sure.

21· · · · A.· Do you want to walk me through it?

22· · · · Q.· On page seven -- let's do this.· I'm going to

23· ·mark her report.· Exhibit 7 Ms. Dougherty's report.

24· · · · · · (The document referred to

25· · · · · · was thereupon marked as
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·1· · · · · · Plaintiff's Exhibit Number

·2· · · · · · 7 for Identification,

·3· · · · · · a copy of which is attached

·4· · · · · · hereto.)

·5· ·BY MR. BUCKNER:

·6· · · · Q.· Okay.

·7· · · · A.· Did you say page seven?

·8· · · · Q.· Right.· On pages seven and eight of the

·9· ·report.· You see there is a summary of changes from

10· ·2003 to 2014 in the first block, and then there is from

11· ·2014 to 2017 in the second block.· Do you see those?

12· · · · A.· Say that again.

13· · · · Q.· That's okay.

14· · · · A.· I was reading.

15· · · · Q.· That's all right.· Let's be specific.

16· · · · · · Have you looked at this part of Ms.

17· ·Dougherty's report?

18· · · · A.· Yes, sir.

19· · · · Q.· And let's talk first about notable changes

20· ·from 2003 to 2014, which is the bullets at the top of

21· ·page seven.· Do you see those?

22· · · · A.· Yes.

23· · · · Q.· With regard to any of those, have you

24· ·determined that she is incorrect about any of those

25· ·changes?
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Page 70
·1· · · · A.· Not incorrect.· How's that?

·2· · · · Q.· That's fine.· So looking at the second block

·3· ·of bullet the summary of notable changes from 2014 to

·4· ·2017, in reviewing those, have you found that any of

·5· ·her determinations there are incorrect?

·6· · · · A.· No, they are not incorrect.

·7· · · · Q.· Okay.· And tell me again, what exhibit did I

·8· ·mark that?

·9· · · · A.· 7.

10· · · · Q.· Now, you attached to your latest version of

11· ·your report, a map entitled distribution of existing

12· ·industrial uses in Sunset Harbour neighborhood XT.

13· · · · A.· Yes.

14· · · · Q.· Did you create that?

15· · · · A.· Yes.

16· · · · Q.· I want to ask you about this.· I'm going to go

17· ·ahead and mark it separately because I actually pulled

18· ·it off your thumb drive last night.· I'm going to put

19· ·the sticker here.

20· · · · · · (The document referred to

21· · · · · · was thereupon marked as

22· · · · · · Plaintiff's Exhibit Number

23· · · · · · 8 for Identification,

24· · · · · · a copy of which is attached

25· · · · · · hereto.)
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·1· ·BY MR. BUCKNER:

·2· · · · Q.· All right.· So I want to ask you about a few

·3· ·things on here and I may need you to mark stuff so we

·4· ·know later on what we are talking about.· I have a pen

·5· ·if you need one.· Tell me what you were trying to do

·6· ·with this map.

·7· · · · A.· Show existing industrial uses in the Sunset

·8· ·Harbour neighborhood.

·9· · · · Q.· Okay.· And the existing industrial uses are

10· ·the ones you circled in, what is that, light purple?

11· · · · A.· Yes.

12· · · · Q.· I want to ask you about a few of these.

13· · · · · · First of all, there is a use on the corner of

14· ·Purdy and 18th furthest to the west, right north of the

15· ·assembled properties, do you see that?

16· · · · A.· Purdy and 18th, yes.

17· · · · Q.· Okay.· And that building there is used for

18· ·kayak rentals, correct?

19· · · · A.· Yes, and a motorcycle shop.

20· · · · Q.· When you say a motorcycle shop, scooter

21· ·rentals, right?

22· · · · A.· They have repairs on site.· Repairs are not

23· ·allowed in the City.

24· · · · Q.· That's a CD-2 zoned lot, right?

25· · · · A.· Yes.
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·1· · · · Q.· Do you know if that's a legal nonconforming

·2· ·use?

·3· · · · A.· It must be.

·4· · · · Q.· Well, when you say it must be, do you know?

·5· · · · A.· I don't know.· I know it's existing.

·6· · · · Q.· You know it exists today in 2018.

·7· · · · A.· And it has existed there for a few years.

·8· · · · Q.· Do you know if it existed there prior to 1989?

·9· · · · A.· I don't.

10· · · · Q.· And so to be a legal nonconforming use, it

11· ·would have to have existed there prior to 1989,

12· ·correct?

13· · · · A.· Probably, yes.

14· · · · Q.· But if it didn't, it's not a legal

15· ·nonconforming use, correct?

16· · · · A.· Probably not, yes.

17· · · · Q.· During the time you worked for the City of

18· ·Miami Beach, did you ever take any enforcement action

19· ·against the scooter shop?

20· · · · A.· No, sir.

21· · · · Q.· As you sit here today, you said you don't know

22· ·whether it existed prior to 1989?

23· · · · A.· I don't know.· It never came up.

24· · · · Q.· Let me ask you about that.· When you say it

25· ·never came up, what does it take for a illegal use to
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·1· ·come up --

·2· · · · · · MR. REISS:· Form.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· -- at the City of Miami Beach when you worked

·5· ·there?

·6· · · · A.· They would have to come in for an application,

·7· ·for a new application or they would have to have a code

·8· ·enforcement action against them.

·9· · · · Q.· And who starts code enforcement actions?

10· · · · A.· Code.· The code department.

11· · · · Q.· Sp they would have to discover the illegal use

12· ·and bring it to your attention.· When I say your, I

13· ·mean the planning department.

14· · · · A.· Yes.

15· · · · Q.· I assume that happened from time to time when

16· ·you worked at the City.

17· · · · A.· Quite often.

18· · · · Q.· But not with regard to the scooter rental

19· ·shop.

20· · · · A.· Not particularly that I remember.· Not that I

21· ·remember with regards to the scooter rentals.

22· · · · Q.· Okay.· If we go -- let's head due east from

23· ·there and the block, on the same block as the Tremont

24· ·and Beach Towing.· You've got a use on the corner of

25· ·18th and West Avenue.
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Page 74
·1· · · · A.· A-ha.

·2· · · · Q.· Do you see that there?

·3· · · · A.· Yes.

·4· · · · Q.· That's the Sushi Garage, correct?

·5· · · · A.· Yes.

·6· · · · Q.· And what is the Sushi Garage.

·7· · · · A.· It's a restaurant.

·8· · · · Q.· And you circle it as industrial.

·9· · · · A.· It's a building that has mixed industrial and

10· ·commercial uses.

11· · · · Q.· Okay.· Well, obviously the Sushi is not

12· ·industrial.

13· · · · A.· It's not taking up the entire building.

14· · · · Q.· What else is in there?

15· · · · A.· There is a garage in there.

16· · · · Q.· What kind of garage?

17· · · · A.· I don't know what they are ding today, but it

18· ·was approved as another motorcycle repair shop.

19· · · · Q.· Okay.· Do you know or have you checked to see

20· ·if they are doing motorcycle repairs there today?

21· · · · A.· No, I haven't, but they are existing there.

22· ·It's publicly available that they are existing there

23· ·today.

24· · · · Q.· When you say it's publicly available, what do

25· ·you mean?
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·1· · · · A.· They are still on Google marked as existing

·2· ·there.

·3· · · · Q.· Okay.· Other than the motorcycle shop being

·4· ·marked on, you searched Google?

·5· · · · A.· Yes.

·6· · · · Q.· And found something on Google saying they were

·7· ·still there at that location?

·8· · · · A.· Yes.

·9· · · · Q.· Other than that, you have no other

10· ·information?

11· · · · A.· No, sir.

12· · · · Q.· Is that yes, you don't?

13· · · · A.· I don't.· I don't work for the City of Miami

14· ·Beach anymore, so I don't have internal information.

15· · · · Q.· Okay.· So in terms of whether there is still

16· ·an existing industrial use still going on at that

17· ·particular spot on the corner of 18th and West, you

18· ·don't know.

19· · · · A.· I don't know.

20· · · · Q.· Going one block further east and a block

21· ·north, I'm now looking at the block that's on the

22· ·west -- I'm sorry, strike that.

23· · · · · · On the east side of West Avenue north of 18th.

24· ·Do you see where I am?· You have two, it looks like two

25· ·buildings surrounded by light purple with lines
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·1· ·crossing through the middle of it.

·2· · · · A.· Yes, sir.

·3· · · · Q.· One of those is a yoga studio, correct?

·4· · · · A.· Yes, there are several units inside of that

·5· ·building.

·6· · · · Q.· Okay.· One of them is a yoga studio, right?

·7· · · · A.· There is a yoga studio, yes.

·8· · · · Q.· That's not industrial use.

·9· · · · A.· No, sir.

10· · · · Q.· One is Skin by Tatum, right?

11· · · · A.· It's another mixed district.· There is a

12· ·couple of uses in there that would not be allowed on a

13· ·regular commercial district, so it's mixed.

14· · · · Q.· Okay.· And is that in I-1 or CD-2?

15· · · · A.· That's in I-1.

16· · · · Q.· What is in there that would not be allowed in

17· ·CD-2?

18· · · · A.· There is a pet grooming shop that had

19· ·overnight kennels that went in there.· There was

20· ·another repair shop that went in there at one time or

21· ·another, so the space is still available.· I don't know

22· ·if they rented it out lately.

23· · · · Q.· All right.· Anything else?

24· · · · A.· But that's the kind of stuff that has gone in

25· ·there, in and out of there lately.
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·1· · · · Q.· Okay.· Well, let's talk about that.· You are

·2· ·saying there was a pet grooming shop.· Is it still

·3· ·there?

·4· · · · A.· I don't know if it's still there.· The space

·5· ·is ready for it to have a new ownership or not.

·6· · · · Q.· Have you gone to the space to look?

·7· · · · A.· No.

·8· · · · Q.· So how do you know that?

·9· · · · A.· It's just -- I remember opening up a license

10· ·for them in the past in that space, so I did

11· ·inspections there back in.

12· · · · Q.· Prior to 2012.

13· · · · A.· Yes.

14· · · · Q.· So you don't know, as you sit there today,

15· ·whether it's being used as an industrial use or not?

16· · · · A.· No, but it would be available for industrial

17· ·uses and the spaces are appropriate for either

18· ·industrial or commercial uses.· They are not buildings

19· ·that are built for commercial use.· They are buildings

20· ·made for either industrial or commercial uses.

21· · · · Q.· Okay.

22· · · · A.· That's what I mean by mixed use buildings.

23· ·They are not buildings that are built for retail

24· ·exclusively.· The form of the building allows

25· ·industrial uses.
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Page 78
·1· · · · Q.· If it's in the I-1 district, you can have

·2· ·industrial use.

·3· · · · A.· It would allow.· So the current tenant --

·4· ·these are buildings that would allow, by their form and

·5· ·by their location, industrial uses easily.

·6· · · · Q.· So what you meant here with regard to these

·7· ·purple lines on this map is these are buildings that

·8· ·could be used for industrial uses.

·9· · · · A.· The ones that have the stripes could be, yes.

10· · · · Q.· But you're not saying that they are actually

11· ·being used for industrial uses.

12· · · · A.· Completely I know they are not because I know

13· ·there are some commercial uses have sneaked in in the

14· ·past few years, but there are still buildings that are

15· ·built with qualifications for industrial building.

16· · · · Q.· Okay.· So these buildings with the stripes

17· ·through them, I guess that's the red stripes, mixed

18· ·commercial, industrial?

19· · · · A.· Yes.

20· · · · Q.· So what those mean on your map here is those

21· ·are buildings that have nonindustrial uses in them

22· ·today.

23· · · · A.· Yes.

24· · · · Q.· Even though at one point in time they may have

25· ·had industrial uses.
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·1· · · · A.· A mixture of industrial and commercial uses.

·2· · · · Q.· Whether they are still industrial uses today,

·3· ·as you sit here, you don't know.

·4· · · · A.· No, and that's not relevant.

·5· · · · Q.· Okay.· But I want to make sure I exhaust your

·6· ·knowledge.· As you sit here, you don't know, with

·7· ·regard word to those buildings, whether they had

·8· ·industrial uses in them or not.

·9· · · · · · MR. REISS:· Form, argumentative, asked and

10· · · · answered.

11· · · · · · THE WITNESS:· The particular tenant that is

12· · · · there today is not what I'm concerned as a land use

13· · · · person because that would be -- I mean, that's

14· · · · something that changes periodically.· What is used

15· · · · would be allowed in this building and you can't put

16· · · · an industrial use inside of an office building

17· · · · because the building would not be prepared for it.

18· · · · These buildings are ready to be industrial if

19· · · · needed.

20· ·BY MR. BUCKNER:

21· · · · Q.· Okay.

22· · · · A.· So that's where --

23· · · · Q.· But you do agree with me that uses of building

24· ·can change over time, correct?

25· · · · A.· Sure.· Show a change of use in the building
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·1· ·department, yes.

·2· · · · Q.· Right.· Even with regard to these building

·3· ·that you are talking about, mixed commercial,

·4· ·industrial, you said before some of these used to be

·5· ·industrial and now they are being used for commercial,

·6· ·not industrial, right?

·7· · · · A.· Yes.

·8· · · · Q.· And, again, I'm not trying to argue with you.

·9· ·As you sit here today, with regard to the buildings

10· ·that have the red stripes through them, are you aware

11· ·if any of them have any current industrial uses?

12· · · · A.· No, not to my knowledge.· Not that I can

13· ·testify to.

14· · · · Q.· Okay.· And obviously you know that at least

15· ·some of the property at issue in this case, what you

16· ·call down here in the lower left assembled prop.

17· · · · A.· Properties, yeah.

18· · · · Q.· Some of those assembled properties used to be

19· ·used by Giant Motors, correct?

20· · · · A.· Yes.

21· · · · Q.· And that was an industrial use.

22· · · · A.· Yes.

23· · · · Q.· But it's not being used for industrial

24· ·anymore.

25· · · · A.· No, it's been closed for more than six months,
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·1· ·so they would not be allowed to be open.

·2· · · · Q.· Right.· Because that's CD-2, correct?

·3· · · · A.· Yes, sir.

·4· · · · Q.· You have further down on the corner of West

·5· ·and Dade, there is a public storage building, correct?

·6· · · · A.· Yes.

·7· · · · Q.· You have that as existing nonconforming

·8· ·industrial.

·9· · · · A.· Yes.

10· · · · Q.· Do you know if the public storage has a --

11· · · · A.· It has been there for a long time.· I don't

12· ·know what -- I didn't do a certification as to whether

13· ·it is an existing nonconforming legal use, from your

14· ·definition.

15· · · · Q.· Okay.· Well, I want to use your definition.

16· ·The legal nonconforming use --

17· · · · A.· It exists.· This map is meant to say that it

18· ·exists at the site and it's a CD-2, it would not be

19· ·allowed today.

20· · · · Q.· I see.· But as you sit here, you don't know

21· ·whether that public storage has -- strike that.

22· · · · · · As you sit here today, you don't know whether

23· ·that public storage was there prior to 1989.

24· · · · A.· I don't remember what the date of building

25· ·was.

Susana Alonso
September 06, 2018 78 to 81 

U.S. LEGAL SUPPORT
www.uslegalsupport.com

YVer1f

Susana Alonso
September 06, 2018

U.S. LEGAL SUPPORT
www.uslegalsupport.com



Page 82
·1· · · · Q.· So you don't know what the legal status is on

·2· ·that property.

·3· · · · A.· No, I don't.

·4· · · · Q.· Here in the heart of -- you talk in your

·5· ·report about the I-1 District that's now sort of core

·6· ·of this Sunset Harbour area buttressed -- strike that.

·7· · · · · · You talk about the I-1 core in this Sunset

·8· ·Harbour area buffered by the CD-2 zones, correct?

·9· · · · A.· Yes.

10· · · · Q.· And in the heart of the I-1 District, one of

11· ·the things that's there is the Fresh Market, correct?

12· · · · A.· Yes, sir.

13· · · · Q.· That's on a lot that is zoned I-1.

14· · · · A.· Yes, sir.

15· · · · Q.· But Fresh Market is not an industrial use,

16· ·correct?

17· · · · A.· No, sir.

18· · · · Q.· It is not?

19· · · · A.· No.

20· · · · Q.· And there are other nonindustrial uses in the

21· ·Sunset Harbour area that used to be industrial uses,

22· ·correct?

23· · · · A.· Rephrase.

24· · · · Q.· I said there are other nonindustrial uses in

25· ·Sunset Harbour are on land that used to be used for
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·1· ·industrial purposes, correct?

·2· · · · A.· Yes.

·3· · · · Q.· Just because it's zoned I-1 doesn't mean it

·4· ·has to be used industrial, correct?

·5· · · · A.· No, sir.

·6· · · · Q.· That's correct?

·7· · · · A.· That's correct.

·8· · · · Q.· Like, for example, let me ask you another one.

·9· ·If you go up West Avenue just south of 20th, so the

10· ·first thing, the first structure south of 20th between

11· ·West and Bay, that's the Publix, right?

12· · · · A.· Yes, sir.

13· · · · Q.· That's not industrial.

14· · · · A.· That's not industrial.

15· · · · Q.· And then if you go down to the next of your

16· ·pink -- I'm sorry, purple lots on West Avenue, south of

17· ·the Publix, there is Atma Beauty store there, correct?

18· · · · A.· Yes, but upstairs is storage.

19· · · · Q.· Upstairs is storage.

20· · · · A.· But it's a mixed situation.

21· · · · Q.· It's another mixed situation.· That's a

22· ·building that's being used for both industrial --

23· · · · A.· And commercial.

24· · · · Q.· And is that in I-1?

25· · · · A.· Yes.
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·1· · · · Q.· Do you know how long the Atma Beauty shop has

·2· ·been there?

·3· · · · A.· No, I really don't know.

·4· · · · Q.· And with regard to the municipal parking

·5· ·garage you have there on Bay Road, and we will talk

·6· ·more about that later, but that building, in addition

·7· ·to parking, it has restaurants and retail on the ground

·8· ·floor, correct?

·9· · · · A.· Yes, sir.

10· · · · Q.· And restaurants and retail not industrial.

11· · · · A.· No, they are not.

12· · · · Q.· And that municipal parking garage is on land

13· ·that used to be, I think you said before that was

14· ·Tremont Towing, correct?

15· · · · A.· Yes, a long time ago.

16· · · · Q.· Tremont Towing was industrial, correct, an

17· ·industrial use?

18· · · · A.· Was it on that side or the other side?· Yes.

19· ·I don't remember if it was on that side of the street

20· ·or on the other side.· It was on that side of the

21· ·street, yes.

22· · · · Q.· Okay.· So the municipal parking garage was

23· ·where Tremont used to be.

24· · · · A.· Yes.

25· · · · Q.· And Tremont is an industrial use.· It's a
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·1· ·towing company, correct?

·2· · · · A.· Well, it's use allowed in the industrial

·3· ·district.

·4· · · · Q.· Right now it's only allowed in the industrial

·5· ·district.

·6· · · · A.· Yes.

·7· · · · Q.· So that change from Tremont's towing operation

·8· ·to restaurant, retail and parking, is a change from an

·9· ·industrial use to a mixed commercial use.

10· · · · A.· It's a change of use, yes.

11· · · · Q.· Did you have anything to the with the approval

12· ·of that property?

13· · · · A.· I reviewed the plans when they came in for

14· ·permitting, yes.· I also inspected it.

15· · · · Q.· You say inspected it.· Did you actually go out

16· ·and inspect?

17· · · · A.· I counted parking spaces.

18· · · · Q.· You counted the parking?

19· · · · A.· Yes.

20· · · · Q.· Because they were supposed to have a certain

21· ·number?

22· · · · A.· Yes.

23· · · · Q.· Do they have them?

24· · · · A.· Yes.

25· · · · · · MR. REISS:· When it's convenient, can we take
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Page 86
·1· · · · a break?

·2· · · · · · MR. BUCKNER:· Sure.· Now is a good time.

·3· · · · · · (Thereupon a recess was taken in

·4· · · · · · deposition, after which the

·5· · · · · · deposition continued as follows:)

·6· ·BY MR. BUCKNER:

·7· · · · Q.· All right.· Back on the record.· You are still

·8· ·under oath.

·9· · · · A.· Yes, sir.

10· · · · Q.· We were talking about some stuff.· I want to

11· ·go back to something for a second.· Exhibit 9.

12· · · · · · (The document referred to

13· · · · · · was thereupon marked as

14· · · · · · Plaintiff's Exhibit Number

15· · · · · · 9 for Identification,

16· · · · · · a copy of which is attached

17· · · · · · hereto.)

18· ·BY MR. BUCKNER:

19· · · · Q.· I found this in your documents, right?

20· · · · A.· Yes, sir.

21· · · · Q.· Can you tell me what this is?

22· · · · A.· It seems to be a report of approvals in the

23· ·permits plus system.

24· · · · Q.· What's the permits plus system?

25· · · · A.· It's a permitting system of the City of Miami

Page 87
·1· ·Beach.· The previous permitting system of the City of

·2· ·Miami Beach.

·3· · · · Q.· Do you know where this document came from?

·4· · · · A.· It looks like a printout, the kind of printout

·5· ·that they release when you request it.

·6· · · · Q.· Did you request this?

·7· · · · A.· No.

·8· · · · Q.· Do you know who did?

·9· · · · A.· No, I don't.

10· · · · Q.· And it's your understanding this came from the

11· ·City of Miami Beach.

12· · · · A.· Yes.· It has the same format as to what comes

13· ·from the City of Miami Beach.

14· · · · Q.· Why was this in your documents?· Is this

15· ·something you reviewed?

16· · · · A.· Because provided to me to review.

17· · · · Q.· Okay.· Exhibit 10.

18· · · · · · (The documents referred to

19· · · · · · were thereupon marked as

20· · · · · · Plaintiff's Exhibit Numbers

21· · · · · · 10, 11, 12 for Identification,

22· · · · · · a copy of which is attached

23· · · · · · hereto.)

24· ·BY MR. BUCKNER:

25· · · · Q.· I'm giving you 10, 11 and 12.· These also were
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·1· ·in your materials, correct?

·2· · · · A.· It seems like it, yeah.

·3· · · · · · MR. REISS:· You gave me 10 and 11.

·4· · · · · · THE WITNESS:· Let me check my list.

·5· ·BY MR. BUCKNER:

·6· · · · Q.· So you have 10, 11 and 12 in front of you?

·7· · · · A.· 10, 11 and 12.

·8· · · · Q.· And these three are documents that you

·9· ·reviewed as part of your work on this case?

10· · · · A.· Yes.

11· · · · Q.· And these relate specifically to Sunset

12· ·Harbour, correct?

13· · · · A.· Yes.

14· · · · Q.· Looking at just Exhibit 10, that's Ordinance

15· ·2012-3786 and this is an ordinance by the City,

16· ·correct?

17· · · · A.· Yes.

18· · · · Q.· And it says in the first whereas clause,

19· ·whereas, Sunset Harbour neighborhood is delineated by

20· ·the boundaries in this ordinance, is a neighborhood in

21· ·transition from the light industrial uses that

22· ·originally occupied the area to an area of mixed use.

23· ·Do you see that?

24· · · · A.· Yes.

25· · · · Q.· Do you agree with that assessment?

Page 89
·1· · · · A.· Somewhat, yes.

·2· · · · Q.· Only somewhat.

·3· · · · A.· It depends on how you phrase it.· It's a use

·4· ·change.· It's not a change in code.

·5· · · · Q.· Right.

·6· · · · A.· The code is not changing.

·7· · · · Q.· But how the area is being used is changing.

·8· · · · A.· Sure.

·9· · · · Q.· And it's changing to light industrial to more

10· ·of a mixed use.

11· · · · A.· Sure.

12· · · · Q.· And, in fact, if you look at Exhibit 11, the

13· ·same whereas clause, the first one contains the same

14· ·observation, correct?

15· · · · A.· Yes.

16· · · · Q.· And it actually -- but this one actually has

17· ·to an area of mixed uses including residential.

18· · · · A.· Okay, yes.· In the second one.

19· · · · Q.· That's 2013-3802.

20· · · · A.· Right, because it's referring to residential

21· ·parking.

22· · · · Q.· Okay.· And one of the changes that's happened

23· ·to Sunset Harbour in the last few years is that there

24· ·has been more residential construction, right?

25· · · · A.· Yes.
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Page 90
·1· · · · Q.· For example, Palou below is new.

·2· · · · A.· Yes.

·3· · · · Q.· And that's residential.

·4· · · · A.· Yes.

·5· · · · Q.· And that's not industrial.

·6· · · · A.· No, sir.

·7· · · · Q.· Okay.· And then in Exhibit 12, there is a

·8· ·similar observation that the neighborhood is in

·9· ·transition, correct?

10· · · · A.· In use, yes.

11· · · · Q.· Transition in use.

12· · · · A.· In use.

13· · · · Q.· Right.· From light industrial to mixed use.

14· · · · A.· Yes.

15· · · · Q.· Let me ask you about the first of these,

16· ·2012-3786.· That's Exhibit 10, okay?

17· · · · A.· Yes.

18· · · · Q.· We will talk about this in a little while, but

19· ·we were talking in the beginning of your deposition

20· ·about Sunset Land's ability to build, I think you said

21· ·it was 120,000 square foot of commercial space without

22· ·parking, correct?

23· · · · A.· Yes.

24· · · · Q.· Is this ordinance here, 2012-3786 the

25· ·ordinance that makes that possible?
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·1· · · · A.· Yes.

·2· · · · Q.· Okay.· And that specifically, and like I said,

·3· ·we will talk about it later, but specifically that

·4· ·Section 130-33, right?

·5· · · · A.· Yes.

·6· · · · Q.· And 130-33 in its current form was enacted in

·7· ·2012.· Is that right?

·8· · · · A.· Was amended in 2012, yes.

·9· · · · Q.· Okay.· And let me be more clear.· The

10· ·amendment that allows the owners of the property at

11· ·issue in this case to build 200,000 square feet of

12· ·commercial space without parking --

13· · · · A.· Not 200,000, no.

14· · · · Q.· I'm sorry, 120,000.

15· · · · A.· Yes.

16· · · · Q.· Let me ask that again.· The amendment to the

17· ·City code, to 130-33 that allows the owners of the

18· ·property at issue in this case to build 120,000 square

19· ·feet of commercial space without parking was enacted --

20· · · · A.· Up to.

21· · · · Q.· Up to, was enacted in 2012, correct?

22· · · · A.· Yes.

23· · · · Q.· And that's this ordinance?

24· · · · A.· Yes.

25· · · · Q.· Exhibit 10?
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·1· · · · A.· Yes.

·2· · · · Q.· Okay.· Prior to that change to 130-33, the

·3· ·owners of the property, my clients and the other owners

·4· ·of the property at issue in this case, they would have

·5· ·to have included parking on the premises, correct?

·6· · · · A.· Yes, sir.

·7· · · · Q.· They would have that parking somewhere on the

·8· ·property.

·9· · · · A.· Yes, sir.

10· · · · Q.· Forgive me, I'm going back and forth because

11· ·I'm trying to deal with both versions of your report,

12· ·so I want to make sure I'm not missing a change.

13· · · · · · So I was looking through the new parts of your

14· ·report just to see if there is anything I want to ask

15· ·you about.· Give me a second.

16· · · · A.· Sure.

17· · · · Q.· So let me ask you.· I'm on page seven of your

18· ·report.· I'm trying to track the changes, but on page

19· ·seven you talk about the, right below where you talk

20· ·about the fact that they could put 120,000 of

21· ·commercial without parking there, you say since all

22· ·parking would occur offsite at the parking garage

23· ·located about 500 feet north of the site.

24· · · · A.· Yes, sir.

25· · · · Q.· Is the parking garage you're talking about the

Page 93
·1· ·municipal garage --

·2· · · · A.· Yes, sir, 1900 Bay Drive.

·3· · · · Q.· Okay.· And how do you know that all the

·4· ·parking is -- all the cars that come to this 120,000

·5· ·square feet of commercial space would go there to park?

·6· · · · A.· I don't.

·7· · · · Q.· I mean, it's equally possible they can park in

·8· ·the street, right?

·9· · · · A.· To the capacity of the street.

10· · · · Q.· Sure.· And in the process --

11· · · · A.· Unlikely.

12· · · · Q.· Well, when you say unlikely, are you saying

13· ·it's unlikely they would try and park in the street or

14· ·it's unlikely they would all be able to park in the

15· ·street?

16· · · · A.· Unlikely they would all be able to park on the

17· ·street.

18· · · · Q.· Right.· Because there is a limited amount of

19· ·on street parking.

20· · · · A.· Sure.

21· · · · Q.· And when you have 120,000 square of commercial

22· ·space, that probably is going to get a fair amount of

23· ·visitors.

24· · · · A.· Yes.

25· · · · Q.· So you're saying -- well, strike that.
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·1· · · · · · So it is possible, however, that people coming

·2· ·to that 120,000 foot of commercial space could circle

·3· ·the neighborhood, the Sunset Harbour neighborhood,

·4· ·looking for parking, could they not?

·5· · · · A.· Some may.

·6· · · · Q.· And that would obviously engender additional

·7· ·traffic, right?

·8· · · · A.· Some traffic.

·9· · · · Q.· And depending on how long people circulated in

10· ·the neighborhood looking for parking, that would be

11· ·that much additional vehicular traffic, right?

12· · · · A.· Okay.

13· · · · Q.· Fair statement?

14· · · · A.· Fair statement.

15· · · · Q.· So you're not saying in here that all the

16· ·additional -- strike that.

17· · · · · · You're not saying that all the additional

18· ·vehicular traffic coming to this hypothetical 120,000

19· ·square feet of space would necessarily go to the

20· ·parking garage, are you?

21· · · · A.· Rephrase the question.

22· · · · Q.· Sure.· I want to make sure I understand the

23· ·point you're making in your report.· I think what you

24· ·said is some people may try -- strike that.

25· · · · · · I think what you said is with regard to that
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·1· ·120,000 square feet of commercial space, some people

·2· ·will try to find parking in the street.

·3· · · · A.· I'M not an expert on people behavior, so at

·4· ·the end of the day, the cars have to be stored

·5· ·somewhere.· I don't know what people will do before

·6· ·finding their parking.

·7· · · · Q.· Okay.· In terms of whether they park in the

·8· ·street or in that parking garage, as you sit here, you

·9· ·don't know.

10· · · · A.· They would have to be stored in a location

11· ·that allows storage of vehicles, which would be in the

12· ·garage.

13· · · · Q.· Right.

14· · · · A.· Because the street would not have the capacity

15· ·to hold that kind of car -- that amount.

16· · · · Q.· When you say stored, we are actually talking

17· ·about parking, right?

18· · · · A.· Yes, storage of vehicles.

19· · · · Q.· Are they technically being stored or being

20· ·parked or are those the same thing?

21· · · · A.· When you're not in your vehicle, then the

22· ·vehicle is being stored.

23· · · · Q.· So is that a parking garage or is that a

24· ·storage garage?

25· · · · A.· It's a parking garage which is a storage of
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·1· ·vehicles facility.

·2· · · · Q.· I see.· So have you done any analysis of how

·3· ·many additional trips would be engendered by the

·4· ·construction of 120,000 square feet of space on the

·5· ·property?

·6· · · · A.· No, sir, that would be for the traffic

·7· ·engineer.

·8· · · · Q.· And so in terms of whether that additional

·9· ·number of trips could be absorbed by on street parking

10· ·or whether some people would have to park in the

11· ·garage, you didn't do that analysis either.

12· · · · A.· No, sir.

13· · · · Q.· So you don't know as you sit here.

14· · · · A.· That would be for the traffic engineer.

15· · · · Q.· You say a couple places in your report, you

16· ·use the word detrimental.· You say, for example,

17· ·increased vehicular traffic would be detrimental to the

18· ·operation of Beach Towing.

19· · · · · · Is detrimental a term used by traffic

20· ·engineers when they are assessing a traffic impact?

21· · · · A.· I don't know.· I'm not a traffic engineer.

22· · · · Q.· Okay.· So you are just using detrimental in

23· ·what context?

24· · · · A.· In the planning perspective.

25· · · · Q.· And what does detrimental mean in the planning
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·1· ·perspective?

·2· · · · A.· Detrimental in its general use is a negative

·3· ·impact.

·4· · · · Q.· Okay.· So let me ask you this.· Is any

·5· ·additional traffic detrimental?

·6· · · · A.· Not necessarily.

·7· · · · Q.· What amount of additional traffic becomes

·8· ·detrimental?

·9· · · · A.· It doesn't work like that.

10· · · · Q.· How does it work?

11· · · · A.· It's a circulation issue.· It's how that

12· ·traffic circulates and moves and how does traffic

13· ·collide with other uses and other traffic.

14· · · · Q.· All right.

15· · · · A.· So it's not a matter of volume.

16· · · · Q.· Fair enough.· So does volume have nothing to

17· ·do with it?

18· · · · A.· No, it has a lot to do with it.

19· · · · Q.· And this is all stuff that traffic engineers

20· ·work out, right?

21· · · · A.· Right.

22· · · · Q.· One of the issues is volume of additional

23· ·traffic potentially if you are talking about

24· ·detrimental effects as you use the term, right?

25· · · · A.· Yes.
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Page 98
·1· · · · Q.· And the other issue is how that traffic

·2· ·circulates through an area.

·3· · · · A.· Yes.

·4· · · · Q.· Any other things that make up what you termed

·5· ·detrimental?

·6· · · · A.· Yes, the existing uses in the area.

·7· · · · Q.· Tell me what you mean.

·8· · · · A.· How the existing uses get impacted by --

·9· ·different uses have different needs of or different

10· ·capacity to accept additional circulation around them.

11· · · · Q.· Let's talk about Beach Towing for a minute.

12· · · · · · How does Beach Towing put vehicles onto its

13· ·lot, towed vehicles?

14· · · · A.· I believe they back them in.

15· · · · Q.· So they come down -- do you know if they go

16· ·north or south on Bay Road or both?

17· · · · A.· I think they do both.· I think they do both,

18· ·but I don't know this off -- I've never driven a tow

19· ·truck.

20· · · · Q.· Have you asked anyone at Beach Towing how they

21· ·get the cars in the lot?

22· · · · A.· No.

23· · · · Q.· Have you ever observed them do it?

24· · · · A.· Yes.

25· · · · Q.· And what did you observe?
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·1· · · · A.· That they usually back them in.

·2· · · · Q.· So they are on Bay Road heading either north

·3· ·or south, they stop and back the vehicle in.

·4· · · · A.· Yes.

·5· · · · Q.· Is stopping and backing up on a public road a

·6· ·lawful traffic maneuver?

·7· · · · A.· I'm not an expert in that.· I wouldn't know.

·8· · · · Q.· Is there any sign that says it's lawful to

·9· ·back up on a public road in that area?

10· · · · A.· There is no sign, but signs don't necessarily

11· ·make something legal or illegal.

12· · · · Q.· Okay.· You were a planner for the City of

13· ·Miami Beach.· Where on the City of Miami Beach is it

14· ·lawful to back up your car on a public road?

15· · · · A.· Again, I'm not an expert.· I'm not an expert

16· ·how traffic in the City of Miami Beach is handled or

17· ·what is legal or not legal as far as vehicle movements.

18· · · · Q.· So as you sit here today, you have no idea

19· ·whether it's legal for Beach Towing to back up tow

20· ·trucks and cars?

21· · · · A.· And I have no opinion on it either.

22· · · · Q.· Do you have any opinion on how Beach Towing's

23· ·operation of backing up their tow trucks and towing

24· ·cars on Bay Road effects the circulation in that area?

25· · · · A.· Rephrase the question, please.
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·1· · · · Q.· Sure.· Do you have an opinion on how Beach

·2· ·Towing's practice of backing up its tow trucks and cars

·3· ·on Bay Road to pull them into the lot there effects

·4· ·traffic circulation in the area?

·5· · · · A.· Effects traffic circulation?· It probably

·6· ·impedes it.

·7· · · · Q.· Have you analyzed it?

·8· · · · A.· It stands to reason that it would impede it.

·9· · · · Q.· Okay.· So you are just making that observation

10· ·as just a lay person that it would impede traffic?

11· · · · A.· As a planner, yes, I would say that backing

12· ·into the driveway would impede traffic.

13· · · · Q.· And you also say in here, I'm on page, still

14· ·on page seven of your report.· The last paragraph

15· ·before the bold part if you want to look.· You don't

16· ·have to.

17· · · · A.· Page seven?

18· · · · Q.· If you want to follow me, it's up to you.· You

19· ·say here partway through the first sentence, as it

20· ·would be detrimental to most uses which rely heavily on

21· ·uninterrupted ingress and egress to their place of

22· ·business.

23· · · · · · Are you talking about the Beach Towing use or

24· ·all uses on Bay Road?

25· · · · A.· I'm talking about general industrial uses.
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·1· · · · Q.· Okay.· So when you are saying traffic would be

·2· ·detrimental to the operation of Beach Towing as a

·3· ·vehicular storage and towing facility, including police

·4· ·towing, as it would be detrimental to most uses which

·5· ·rely heavily on uninterrupted ingress and egress to

·6· ·their place of business, you are talking about Beach

·7· ·Towing's uninterrupted ingress and egress.

·8· · · · A.· Yes, sir, and any then other similar use.

·9· · · · Q.· Obviously we are here on Beach Towing.· You

10· ·are not an expert on anything else, right?

11· · · · A.· Right.

12· · · · Q.· You are here testifying as an expert with

13· ·regard to this case?

14· · · · A.· I'm here as an expert witness for this case,

15· ·yes.

16· · · · Q.· Okay.· So from the perspective of traffic

17· ·planning, do you know what uninterrupted ingress and

18· ·egress means?

19· · · · A.· Yes.

20· · · · Q.· What does it mean?

21· · · · A.· It means that you are not getting interrupted

22· ·when you are trying to come in and out.

23· · · · Q.· Doesn't it, in fact, mean the ability to enter

24· ·and leave a particular place without having to stop?

25· · · · A.· Not necessarily, no.· Define stop.
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·1· · · · Q.· Stop.· Without having to come to a stop.

·2· · · · A.· Sometimes you have to come to a stop.

·3· · · · Q.· Okay.· But I'm asking you as traffic engineers

·4· ·understand the term uninterrupted ingress and egress.

·5· · · · A.· You mean constant, n a regular basis, on a

·6· ·continues basis?

·7· · · · Q.· Is that your testimony?

·8· · · · A.· Yes.

·9· · · · Q.· All right.· Your testimony is that how traffic

10· ·engineers would understand that term?

11· · · · A.· Uninterrupted, yes.

12· · · · Q.· So you don't believe they understand it to

13· ·mean not having to come to a stop?

14· · · · A.· I don't know what a traffic engineer would

15· ·understand or not.

16· · · · Q.· Okay.· You're using these phrases,

17· ·uninterrupted ingress and egress --

18· · · · A.· I'm using planning and zoning terminology.

19· ·I'm not using traffic.

20· · · · Q.· Okay.

21· · · · A.· I'm not using traffic engineers terminology.

22· · · · Q.· You do realize you are reviewing a traffic

23· ·engineer's report.

24· · · · A.· I am using a traffic engineer's report to base

25· ·my planning analysis on.
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·1· · · · Q.· Okay.

·2· · · · A.· So the word reviewing is the one that I have a

·3· ·problem with.

·4· · · · Q.· Okay.· You're using the uninterrupted ingress

·5· ·and egress as you understand the term.

·6· · · · A.· Yes.

·7· · · · Q.· Don't all businesses rely on uninterrupted

·8· ·ingress and egress of their place of business?

·9· · · · A.· No, sir.

10· · · · Q.· Let me ask you this.· Starbucks down the

11· ·street with a parking lot, do you think they're okay if

12· ·their ingress and egress to the parking lot is

13· ·interrupted?

14· · · · A.· They could handle some interruptions, yes.

15· · · · Q.· It's your testimony that Beach Towing could

16· ·not handle any interruption?

17· · · · A.· They probably have some trouble if they got

18· ·interrupted, yes.

19· · · · Q.· When you say probably, what's your conclusion

20· ·based upon?

21· · · · A.· Again, you're making a hypothetical right now,

22· ·but yes.

23· · · · Q.· You say here, and this isn't a hypothetical.

24· ·You say in your report increased vehicular traffic

25· ·would be detrimental to the operation of Beach Towing
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·1· ·because it relies heavily on uninterrupted ingress and

·2· ·egress.· I'm asking you --

·3· · · · A.· Rephrase the question.

·4· · · · Q.· So what I'm asking you is, what leads you to

·5· ·the conclusion that Beach Towing relies heavily on

·6· ·uninterrupted ingress and egress to their place of

·7· ·business as you defined those terms?

·8· · · · A.· What leads me to the understanding that they

·9· ·rely heavily on uninterrupted.· Am I phrasing that

10· ·correctly?

11· · · · Q.· Yeah.· So you said in your report Beach Towing

12· ·relies heavily on uninterrupted ingress and egress.

13· ·I'm asking you where does that conclusion come from?

14· · · · A.· Where is the conclusion that they rely on it?

15· · · · Q.· Yes.

16· · · · A.· Okay.· It comes from -- if you are thinking

17· ·about the use and how the use functions, you would

18· ·understand, as a planner, that they need to come in and

19· ·out on a regular basis.

20· · · · Q.· Okay.

21· · · · A.· Right?

22· · · · Q.· But parking garage would also have people

23· ·coming in and out on a regular basis, correct?

24· · · · A.· Sure.

25· · · · Q.· So do all parking garages have a need for
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·1· ·uninterrupted ingress and egress?

·2· · · · A.· Yes.

·3· · · · Q.· So would that mean, for example, let's use the

·4· ·parking garage that we were talking about earlier, the

·5· ·municipal garage.· Does that mean there shouldn't be

·6· ·any development around the municipal garage because

·7· ·they need --

·8· · · · A.· No, sir.

·9· · · · Q.· -- uninterrupted ingress and egress?· So

10· ·what's the difference between the municipal garage and

11· ·Beach Towing?

12· · · · A.· I've never contended that they can't have any

13· ·development.

14· · · · Q.· Well, what you contended is that increased

15· ·vehicular traffic would be detrimental.· I'm trying

16· ·figure out what that means.

17· · · · A.· Increased vehicular traffic in a two road

18· ·access that has two entrances to two heavily used, it

19· ·would obviously be detrimental to their business.

20· · · · Q.· When you say obviously, how do you quantify

21· ·that?· Have you done any analysis?

22· · · · A.· It's normal planning knowledge.

23· · · · Q.· Okay.

24· · · · A.· You don't have to analyze that.

25· · · · Q.· So the answer to my question is you haven't
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·1· ·done any actual traffic analysis to see how it --

·2· · · · A.· I don't do traffic analysis it in that way.  I

·3· ·do circulation analysis.

·4· · · · Q.· Okay.· So you do circulation analysis.

·5· · · · A.· Yes.

·6· · · · Q.· Have you drawn up a document in this case that

·7· ·shows the circulation analysis?

·8· · · · A.· You can see it in there, yes.

·9· · · · Q.· So that's what you call the circulation

10· ·analysis?

11· · · · A.· Yes.

12· · · · Q.· We will go to those in a few minutes.

13· · · · · · In terms of how much additional vehicular

14· ·traffic would it take in the area of Beach Towing for

15· ·it to be detrimental to Beach Towing?

16· · · · A.· That's not a question I can answer.· That

17· ·would be a traffic study question.

18· · · · Q.· So there is some amount of additional traffic

19· ·that would not be detrimental and there is an

20· ·additional amount that would be, correct?

21· · · · A.· Yes.

22· · · · Q.· But in terms of how much more traffic the area

23· ·around Beach Towing could handle before being

24· ·detrimental to Beach Towing, you don't know the number.

25· · · · A.· I don't know the number, no.
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·1· · · · Q.· You say here also, and I'm still on that same

·2· ·paragraph.· The second sentence you say adding vehicles

·3· ·to Bay Road, access roads around Beach Towing would

·4· ·slow in and out operation and increase opportunity for

·5· ·accidents between Beach Towing vehicles and privately

·6· ·operated vehicles.

·7· · · · · · When you say increased opportunity for

·8· ·accidents, what analysis did you do to make that

·9· ·determination?

10· · · · A.· Cars collide with each other.

11· · · · Q.· So the mere fact -- it's your analysis that

12· ·the mere additional -- strike that.

13· · · · · · It's your analysis that the mere addition, of

14· ·additional cars to a particular roadway increases the

15· ·risk of accident?

16· · · · A.· Yes, statistically.· If there are no cars on

17· ·the roadway, you would have zero.· If you have more

18· ·cars on the road, you will have more accidents.

19· · · · Q.· Okay.· Well, you are saying more accidents on

20· ·a gross basis, not a percentage basis, right?

21· · · · A.· Say what again?

22· · · · Q.· For example, if 100 cars use a particular road

23· ·in a day and there is one accident a day, that means

24· ·you have a one percent accident rate, right?

25· · · · A.· Yes.
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·1· · · · Q.· Okay.· If you have 200 cars using that road

·2· ·and only two cars have an accident everyday, that's

·3· ·still only a one percent accident rate.

·4· · · · A.· These are all hypotheticals.

·5· · · · Q.· What I'm asking you is, what analysis did you

·6· ·do to determine whether the percentage risk of an

·7· ·accident around Beach Towing would go up with

·8· ·additional vehicles?

·9· · · · A.· That's not an analysis I've conducted.· It's

10· ·an analysis that's possible and I would like the City

11· ·to ask of the traffic engineer because that is an

12· ·analysis that a traffic engineer could conduct.

13· · · · Q.· Okay.· So the traffic engineer is qualified to

14· ·determine what risk of increased accident there would

15· ·be by increasing traffic.

16· · · · A.· If they have access to police reports, yes.

17· · · · Q.· Okay.· But you have not done that analysis.

18· · · · A.· I wouldn't.· I wouldn't.

19· · · · Q.· Because you are not qualified.

20· · · · A.· Yeah, it wouldn't be in my realm of expertise.

21· · · · Q.· So when you say here increased opportunity for

22· ·accidents, you're speaking hypothetically.

23· · · · A.· I'm speaking statistically.

24· · · · Q.· When you state statistically, you have no

25· ·statistics, though.
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·1· · · · A.· I have no particular statistics in this

·2· ·particular case.

·3· · · · Q.· But you haven't done any statistical analysis.

·4· · · · A.· Not in this particular case.

·5· · · · Q.· Right.· When I asked you, when you say

·6· ·increased opportunity for accidents, you're

·7· ·hypothesizing.

·8· · · · A.· Sure.

·9· · · · Q.· Since we are talking about traffic, you said

10· ·in your first report you reviewed Traf Tech's 2018

11· ·traffic study, correct?

12· · · · A.· Yes.· I didn't review it.· I read it.

13· · · · Q.· Okay.· I don't want to use the wrong word.

14· · · · A.· I'm not here to review traffic.

15· · · · Q.· So you read the March, 2018 traffic study and

16· ·what other traffic studies by Traf Tech have you read

17· ·with regard to this case?

18· · · · A.· The August.

19· · · · Q.· August 22nd?

20· · · · A.· August 22nd amendment.

21· · · · Q.· Have you read any other traffic studies with

22· ·regard to this case?

23· · · · A.· I don't believe so, no.

24· · · · Q.· And let me just talk generally.· I'll give you

25· ·a heads up.· Obviously we are talking about the traffic
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·1· ·studies and that stuff now and I'll stay in there

·2· ·unless I wonder off, but I probably won't.· If I

·3· ·confuse you, you let me know.

·4· · · · · · You have in your, basically starting on page,

·5· ·I guess, more or less, seven of your current report

·6· ·through, I guess, almost a little more than the middle

·7· ·on page nine, you're discussing traffic and traffic

·8· ·patterns.

·9· · · · A.· Yes.

10· · · · Q.· And that analysis, correct?

11· · · · A.· Yes.

12· · · · Q.· And so I want to talk to you about that.

13· · · · · · So other than reading the two Traf Tech

14· ·reports that we talked about before, what other

15· ·documentation did you read to formulate your opinion

16· ·with regard to the section I just --

17· · · · A.· No documentation.

18· · · · Q.· Just those two reports.

19· · · · A.· Those two reports and my personal experience.

20· · · · Q.· All right.· So other than those two reports

21· ·and your personal experience, you are not relying on

22· ·anything else?

23· · · · A.· And my knowledge of the neighborhood.

24· · · · Q.· Okay.· I want to make sure I get everything.

25· ·For that analysis on pages seven through 10 with regard
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·1· ·to traffic, you are relying on the two Traf Tech

·2· ·reports, your experience and the knowledge of the

·3· ·neighborhood.

·4· · · · A.· Yes.

·5· · · · Q.· Anything else?

·6· · · · A.· Let me read it again.

·7· · · · Q.· Sure.· Take your time.

·8· · · · A.· Actually, I used mostly the traffic report.

·9· · · · Q.· Okay.· When you say the traffic report, you

10· ·are talking about the two Traf Tech.

11· · · · A.· Yes.

12· · · · Q.· What are they called, studies?

13· · · · A.· Yes.· Traffic studies, yes.

14· · · · Q.· Okay.· Let's talk about a few things then

15· ·within your analysis here.· One of the things we are

16· ·talking about is Bay Road, right?

17· · · · A.· A-ha.· Yes.

18· · · · Q.· The reason that's relevant to your discussion

19· ·and your expert opinion is because that's where Beach

20· ·Towing enters and exits its lot.

21· · · · A.· Yes, sir.

22· · · · Q.· In addition, the entrance and exit to -- that

23· ·Sunset Harbour municipal garage is on Bay Road, right?

24· · · · A.· Farther up, yes.

25· · · · Q.· And, in fact, the exit and entrance to the
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·1· ·Publix garage is on Bay Road, correct?

·2· · · · A.· Yes.

·3· · · · Q.· And you're familiar with the Lofts, correct?

·4· · · · A.· Yes.

·5· · · · Q.· And the entrance and exit to the Lofts parking

·6· ·garage is on Bay Road.

·7· · · · A.· Yes, sir.

·8· · · · Q.· So you said you had a chance to read both the

·9· ·March and the August 22nd, 2018 Traf Tech studies.

10· ·What changes did you observe between the two of them?

11· · · · A.· Increased the square footage of the commercial

12· ·spaces, increased the number of trips.

13· · · · Q.· Anything else?

14· · · · A.· Some of the distribution that the City had

15· ·requested they distributed differently in how they

16· ·enter the area.

17· · · · Q.· All right.· And, also, I'm sure you observed

18· ·that the way entrance and exit is achieved at the

19· ·proposed development on the Sunset Land property is a

20· ·right-hand turn in and a right-hand turn out, correct?

21· · · · A.· Right-hand turn in and right-hand turn where?

22· · · · Q.· Into and out of the garage.· Instead of being

23· ·able to enter and exit from either a left-hand turn or

24· ·a right-hand turn, you can only make a right in and a

25· ·right out in the my report, correct?

Page 113
·1· · · · A.· You have to show me where.· I don't remember

·2· ·seeing that.

·3· · · · Q.· Let's do this because it's not a closed book

·4· ·test and I told you it wasn't.

·5· · · · A.· I'm having a hard time visualizing it.

·6· · · · Q.· Exhibit 13 is the March report.

·7· · · · · · (The document referred to

·8· · · · · · was thereupon marked as

·9· · · · · · Plaintiff's Exhibit Number

10· · · · · · 13 for Identification,

11· · · · · · a copy of which is attached

12· · · · · · hereto.)

13· · · · · · THE WITNESS:· It's very thin.

14· ·BY MR. BUCKNER:

15· · · · Q.· If you need them, I will get them, but I did

16· ·not include all the data that backs up the report.

17· ·It's just the report itself.

18· · · · A.· It's interesting stuff.

19· · · · Q.· Do you need the data?

20· · · · A.· I may.

21· · · · Q.· If you do, you will tell me and I will go

22· ·print it out and bring it to you.· It's hundreds of

23· ·pages of data.

24· · · · A.· I know.

25· · · · Q.· Exhibit 14.· It has your exhibit sticker on
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Page 114
·1· ·it, Allan.

·2· · · · · · (The document referred to

·3· · · · · · was thereupon marked as

·4· · · · · · Plaintiff's Exhibit Number

·5· · · · · · 14 for Identification,

·6· · · · · · a copy of which is attached

·7· · · · · · hereto.)

·8· ·BY MR. BUCKNER:

·9· · · · Q.· I'll find it later because I can't remember

10· ·where it is.· Let's deal with the August 22nd, 2018.

11· ·If you turn to page 20 with me, you read these two

12· ·tables as part of your reading of this report, correct?

13· · · · A.· Yes.

14· · · · Q.· You read both of those tables?

15· · · · A.· Yes, sir.

16· · · · Q.· And do you know how the letter grades are

17· ·generated for each of those intersections?

18· · · · A.· I have an understanding.

19· · · · Q.· What is that understanding?

20· · · · A.· They are generated based on the statistical

21· ·analysis of the intersection and how many cars it can

22· ·hold to pass through at a certain number of time

23· ·periods.

24· · · · Q.· And is it your understanding that these letter

25· ·grades are generated by a piece of software?

Page 115
·1· · · · A.· Yes.

·2· · · · Q.· Have you ever actually done that analysis

·3· ·yourself?

·4· · · · A.· No, sir.

·5· · · · Q.· So looking at this, this shows the levels of

·6· ·service at each of the intersections around the project

·7· ·at issue here.

·8· · · · · · At the current time in 2020, without the

·9· ·project and 2020 with the project, right?

10· · · · A.· Yes.

11· · · · Q.· And what it shows is with regard to both

12· ·intersections on Bay Road nearest the project, those

13· ·would also be the same intersections nearest to Beach

14· ·Towing, correct?

15· · · · A.· They -- hold on.

16· · · · Q.· There is 18th and Bay, correct?

17· · · · A.· You are on the other side.

18· · · · Q.· Yeah.

19· · · · A.· Okay.

20· · · · Q.· 18th and Bay is to the north of Beach Towing

21· ·on Bay, right?

22· · · · A.· Yes.

23· · · · Q.· And the intersection of Bay, 17th and Dade

24· ·Boulevard is the intersection just to the south of

25· ·Beach Towing, correct?

Page 116
·1· · · · A.· Say that again.

·2· · · · Q.· The intersection of Bay Road and 18th Street

·3· ·is the intersection just north of Beach Towing on Bay

·4· ·Road.

·5· · · · A.· Yes.

·6· · · · Q.· Okay.· The intersection of Bay 17th and Dade

·7· ·is the intersection just south of Beach Towing.

·8· · · · A.· That's on the top.· Yes.

·9· · · · Q.· That's the intersection just to the south.

10· · · · A.· Yes.

11· · · · Q.· And you see here that with regard to 2020, the

12· ·year 2020 with the project completed, the intersection

13· ·level of service on either end of Bay Road from Beach

14· ·Towing, the letter grade is the same with and without

15· ·the project.

16· · · · A.· Yes.

17· · · · Q.· And you have no reason to dispute that, do

18· ·you?

19· · · · A.· I kind of do.

20· · · · Q.· Okay.· What's your basis for disputing it?

21· · · · A.· I would like to see a different distribution

22· ·of trips.

23· · · · Q.· Okay.· Tell me what you mean.

24· · · · A.· The way that -- the assumptions that he made

25· ·in this report, which are the assumptions that he made,

Page 117
·1· ·are based on the fact that so much of the traffic is

·2· ·going to go in -- coming in from this direction or that

·3· ·direction.· Some of those may not hold if their current

·4· ·traffic circulation is true and that's -- those are his

·5· ·calculations.

·6· · · · Q.· Okay.· So anything else you would criticize

·7· ·Mr. Vargas for with regard to these two tables?

·8· · · · · · MR. REISS:· Form.

·9· · · · · · THE WITNESS:· I don't choose to criticize Mr.

10· · · · Vargas.· I think he's doing a fine job.· However, I

11· · · · may have some difference of opinion as to some of

12· · · · his assumptions.

13· ·BY MR. BUCKNER:

14· · · · Q.· Okay.· Any other differences of opinion other

15· ·than the one you just gave me?

16· · · · A.· Not at this point.

17· · · · Q.· So in terms of the one difference of opinion

18· ·of Mr. Vargas and how he reaches these letter grades

19· ·for these specific intersections we discussed, if I'm

20· ·understanding you correctly, is that he made certain

21· ·assumptions about circulation that you disagree with.

22· · · · A.· Yes, and so does the City of Miami Beach.

23· · · · Q.· When you say so does the City of Miami Beach,

24· ·tell me how you know that.

25· · · · A.· There is a series of e-mails that went back
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Page 118
·1· ·and forth.

·2· · · · Q.· Okay.· Do you know --

·3· · · · A.· As to changes in the report.

·4· · · · Q.· Do you know whether the changes to his

·5· ·report -- do you know whether the report you are

·6· ·looking at, the August 22nd report, is the one

·7· ·reflecting those changes?

·8· · · · A.· I'm sure it's the one that Mr. Vargas thinks

·9· ·is those changes.

10· · · · Q.· Are you aware the City has accepted this

11· ·report now?

12· · · · A.· No, I'm not.

13· · · · Q.· So as you sit here, other than you think the

14· ·City took issue with it, you would have done different

15· ·circulation than Mr. Vargas did.

16· · · · A.· I would have asked him to consider different

17· ·circulation.

18· · · · Q.· And as you sit here, you don't know what that

19· ·different circulation you would ask him to consider,

20· ·how that would effect the letter grades at these

21· ·intersections?

22· · · · A.· I would think that some of these letter grades

23· ·may be altered slightly.

24· · · · Q.· When you say you may think, do you have any

25· ·basis to know that?

Page 119
·1· · · · A.· Not obviously without doing the job.

·2· · · · Q.· And you're not qualified to do the analysis

·3· ·yourself, correct?

·4· · · · A.· No, but I'm qualified to request it.

·5· · · · Q.· If I asked you to go assign letter grades to

·6· ·these intersections, you couldn't.

·7· · · · A.· I wouldn't.

·8· · · · Q.· Well, you couldn't.

·9· · · · A.· Because I wouldn't.

10· · · · Q.· Well, couldn't and wouldn't are different

11· ·things.· I know you wouldn't.· Can you?· Are you able?

12· · · · A.· You can write letters anywhere you want.  I

13· ·wouldn't.· It's not something I do.

14· · · · Q.· Have you ever used the software that assigns

15· ·letter grades to intersections?

16· · · · A.· No.

17· · · · Q.· Okay.· So you don't know how, do you?

18· · · · A.· I know how it works.· I've seen it work.· I've

19· ·seen it fed information and information comes out and

20· ·the result is only as good as the information you put

21· ·in.

22· · · · Q.· True enough.· But you have never done it

23· ·yourself.

24· · · · A.· No, I wouldn't.

25· · · · Q.· You like that word wouldn't.· Other than that,

Page 120
·1· ·do you have any other disagreements with Mr. Vargas'

·2· ·August 22nd, 2018 report?

·3· · · · A.· I don't call them disagreements.· I would come

·4· ·to different conclusions.

·5· · · · Q.· Okay.

·6· · · · A.· So it's not disagreements.

·7· · · · Q.· Which different conclusions would you come to?

·8· · · · A.· I would disagree that -- can I read through?

·9· · · · Q.· Take your time.

10· · · · A.· Give me a second.

11· · · · Q.· Take your time.

12· · · · A.· I would be skeptical that the valet operations

13· ·would work the way that he says or defines it.

14· · · · Q.· Okay.

15· · · · A.· And I would be skeptical not so much

16· ·disagreeing.

17· · · · Q.· Okay.· What is your skepticism based on?

18· · · · A.· He says that they need eight valet parking

19· ·operators in order for this operation to be successful.

20· ·Eight is a lot of people to have on board at all times.

21· ·Also, their cueing is only for two spaces at a time

22· ·which is what requires the eight valet operators.· So

23· ·assuming all residents and all commercial owners are

24· ·going to use the valet operation.· Probably some

25· ·residents will choose not to, so there is some

Page 121
·1· ·assumptions that are going into this that I'm skeptical

·2· ·about and they would be hard to enforce as well.

·3· · · · Q.· Other than those things you mentioned,

·4· ·anything else that you're skeptical about?

·5· · · · A.· That's generally it.

·6· · · · Q.· Okay.· Nothing else you can point me to today?

·7· · · · A.· No.

·8· · · · Q.· Okay.· And when you say eight valet operators,

·9· ·is it because you don't think they will have eight

10· ·valet operators on hand at anyone time?

11· · · · A.· Yes.· It's going to be hard for the City to

12· ·enforce eight valet operators on site.

13· · · · Q.· It's your assessment there will be less than

14· ·that at anyone time.

15· · · · A.· There will be whatever the valet operator

16· ·chooses to have.· Whether it's five or 10.

17· · · · Q.· As you sit here, you don't know what the valet

18· ·operator is going to choose.

19· · · · A.· Exactly.

20· · · · Q.· I noticed from your original report, I guess

21· ·it doesn't have a date on it.· The original report that

22· ·I was looking at, the one I received back in July, in

23· ·this section that we are dealing with here on page, top

24· ·of page nine, you talk about an increased number of

25· ·trips and some percentages, but those percentages don't
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Page 122
·1· ·appear in your current report.

·2· · · · A.· Those were based on the original March numbers

·3· ·that Mr. Vargas had provided and because they had

·4· ·changed things to the new report, I decided to remove

·5· ·them because they didn't quite work out.

·6· · · · Q.· You also noticed that your percentage

·7· ·increase, for example, you say here at the top, only

·8· ·during weekday peak hours the northbound trips increase

·9· ·from current 21 to 71, an increase of 163 percent,

10· ·right?

11· · · · A.· That was on his report, yeah.

12· · · · Q.· You know that's incorrect, right?

13· · · · A.· It was on his original traffic count.

14· · · · Q.· Let's look at that.

15· · · · A.· It was on the original, in the number

16· ·distribution.

17· · · · Q.· Right.· So actually where it is, if you go to

18· ·figure three on his first report, right?

19· · · · A.· Let me check my notes now.

20· · · · Q.· Okay.

21· · · · A.· It's coming out of figure six?

22· · · · Q.· Figure three.

23· · · · A.· My numbers come out of figure six.

24· · · · Q.· Okay.· We can do that, too.· Figure three is

25· ·where you get the original number, which is 27 cars

Page 123
·1· ·going north on --

·2· · · · A.· 71.

·3· · · · Q.· Right.· You have 27 cars northbound on Bay at

·4· ·present, right?· That's from figure three.

·5· · · · · · MR. REISS:· Form.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· Well, you tell me.

·8· · · · A.· I have figure five.· I don't have figure

·9· ·three.

10· · · · Q.· Let's look at figure five.· Figure five --

11· · · · A.· I don't have figure three in here.

12· · · · Q.· You don't have figure three in yours.

13· · · · A.· Figure five is the background traffic, so that

14· ·wouldn't be accurate either.

15· · · · Q.· When you say it wouldn't be accurate --

16· · · · A.· I found it.

17· · · · Q.· You are on figure three?

18· · · · A.· A-ha.

19· · · · Q.· I want to just figure out where you got these

20· ·numbers from.

21· · · · A.· Right here.

22· · · · Q.· Exactly.· Turning right, you have 27 going

23· ·north on Bay from Dade, correct?· That's where you get

24· ·the 27.

25· · · · A.· Yes.

Page 124
·1· · · · Q.· And that's at present, correct?

·2· · · · A.· That's at present, yeah.

·3· · · · Q.· And then if you go to figure --

·4· · · · A.· That's on the day that the traffic engineer

·5· ·was taking numbers.

·6· · · · Q.· Right.· Do you have any reason to believe that

·7· ·the traffic data here is wrong?

·8· · · · A.· No.

·9· · · · Q.· Okay.· So then you said, if you go to

10· ·figure -- you said it increases to 71 and that's if you

11· ·go to figure six, that same intersection, and let me

12· ·see if I'm looking at the right thing.· It's now 71,

13· ·right?

14· · · · A.· A-ha.

15· · · · Q.· Okay.· And that's traffic with the project in

16· ·the year 2020.

17· · · · A.· Yes.

18· · · · Q.· What's the traffic at that intersection

19· ·heading northbound without the project?

20· · · · A.· 42.

21· · · · Q.· Okay.· So when you say it's 163 percent

22· ·increase, that includes both the project and organic

23· ·growth in traffic.

24· · · · A.· Yes.

25· · · · Q.· But when you look only at the project impact

Page 125
·1· ·itself, it's far less than 163 percent, right?

·2· · · · A.· It's still very significant.

·3· · · · Q.· Did you calculate it?

·4· · · · A.· I chose not to.· I chose to write a number.

·5· · · · Q.· You calculated the total traffic going north

·6· ·on Bay, including organic growth.

·7· · · · A.· Yes.

·8· · · · Q.· But didn't separate out what's the project.

·9· · · · A.· I didn't separate out.

10· · · · Q.· But you know it's less than 163 percent.

11· · · · A.· It's still in the 163 percent growth from now

12· ·until the 2020 with the project, which is the number

13· ·that we were looking for.

14· · · · Q.· There will be some growth even without the

15· ·project, correct?

16· · · · A.· Natural growth, yeah.

17· · · · Q.· That's going to happen whether there is a

18· ·project there or not.

19· · · · A.· Sure.

20· · · · Q.· And do you know what impact -- strike that.

21· · · · · · So if we are looking at Bay Road and Purdy

22· ·Road between 18th and Dade, those are both one lane in

23· ·each direction, right?

24· · · · A.· Say that again.

25· · · · Q.· Bay Road and Purdy.
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Page 126
·1· · · · A.· Bay Road and Purdy.

·2· · · · Q.· I want to look at the section between 18th and

·3· ·Dade.

·4· · · · A.· Yes.

·5· · · · Q.· Those are both one lane in each direction,

·6· ·right?

·7· · · · A.· They are two lane roads, one in each

·8· ·direction, yes.· Actually Purdy -- at that stretch they

·9· ·are one lane, yeah.

10· · · · Q.· In each direction?

11· · · · A.· Yes.

12· · · · Q.· Both of them are the same in that regard.

13· · · · A.· Right.· One has a median and one doesn't, yes.

14· · · · Q.· Do you know what the total traffic volume is

15· ·today on Purdy?

16· · · · A.· It's not something I put in my report.

17· · · · Q.· Okay.

18· · · · A.· I could look it up if you want, but it's not

19· ·something I know off the top of my read.

20· · · · Q.· If you look at figure three from the March

21· ·report, northbound traffic on Bay is 27.

22· · · · A.· Yes.

23· · · · Q.· Northbound traffic on Purdy is 60 plus 144,

24· ·correct?

25· · · · · · MR. REISS:· Form.

Page 127
·1· · · · · · THE WITNESS:· Yeah.· I really would like to

·2· · · · look at it more carefully.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· You have the figures right there.

·5· · · · A.· I need like a calculator and sit down and

·6· ·think about it.

·7· · · · Q.· Let's look at the bubble that's at the

·8· ·intersection of Dade and Purdy Road.· This is where

·9· ·you're getting your figures for traffic volume counts,

10· ·right?

11· · · · A.· Right.· This is the traffic engineer study.

12· · · · Q.· So when you look or when you are trying to

13· ·figure out how many cars are going northbound on a

14· ·particular road, reading the traffic engineer's study,

15· ·how do you come up with that number?

16· · · · A.· You adding up what goes in each direction.

17· · · · Q.· For example, on Bay Road, there is only 27

18· ·cars going northbound.

19· · · · · · MR. REISS:· Form.

20· · · · · · THE WITNESS:· Yes.

21· ·BY MR. BUCKNER:

22· · · · Q.· And on Purdy Road you can see the two arrows

23· ·that go northbound on Purdy are right there and that's

24· ·the one for Purdy and Dade, right?

25· · · · · · MR. REISS:· Form.
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·1· · · · · · THE WITNESS:· Say that again.· I didn't

·2· · · · understand the question.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· The bubble at Purdy and Dade, it shows

·5· ·a right-hand turn and a left-hand turn going north on

·6· ·Purdy, correct?

·7· · · · A.· Yes.

·8· · · · Q.· What's the total traffic count going on the

·9· ·right-hand turn?

10· · · · · · MR. REISS:· Form.

11· · · · · · THE WITNESS:· I don't really -- you would have

12· · · · to add those numbers.

13· ·BY MR. BUCKNER:

14· · · · Q.· I'm just asking you for the right-hand turn.

15· · · · · · MR. REISS:· Form.

16· · · · · · THE WITNESS:· Would you like me to read it?

17· ·BY MR. BUCKNER:

18· · · · Q.· Yes.

19· · · · A.· It's the number 60.

20· · · · Q.· What is the amount going north on Purdy from

21· ·Dade making a left-hand turn?

22· · · · · · MR. REISS:· Form.

23· · · · · · THE WITNESS:· 144.

24· ·BY MR. BUCKNER:

25· · · · Q.· And what's 144 plus 60?

Page 129
·1· · · · · · MR. REISS:· Form.

·2· · · · · · THE WITNESS:· Again, you need me to add it up?

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Yeah.· Can you add 144 and 60?

·5· · · · · · MR. REISS:· Form.

·6· · · · · · THE WITNESS:· Sure, I can add.· 204.

·7· ·BY MR. BUCKNER:

·8· · · · Q.· Okay.· So that's 204 cars going north at peak

·9· ·traffic hours on Purdy every day, correct?

10· · · · A.· Yes, it's a busy road.

11· · · · Q.· It's a busy road.

12· · · · A.· Yes.

13· · · · Q.· And Dade -- I'm sorry, Bay has 27 cars going

14· ·north on it during peak traffic hours.

15· · · · A.· Yes.

16· · · · Q.· You said the two roads are one lane in either

17· ·direction.

18· · · · A.· Yes.

19· · · · Q.· Do you know if Purdy Road currently functions

20· ·within acceptable norms?

21· · · · A.· Purdy Avenue doesn't have towing operations on

22· ·it.

23· · · · Q.· Okay.· That's not what I'm asking you.

24· · · · · · Do you know whether Purdy Avenue functions

25· ·effectively with that level of traffic on it today?
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Page 130
·1· · · · A.· You can look at the traffic report.· I'm sure

·2· ·they have a letter grade for it.· I can tell you right

·3· ·now it doesn't matter as to my report because it has no

·4· ·traffic -- no towing operations on it.

·5· · · · Q.· So what volume of cars, given that -- well,

·6· ·let me ask you this.· Let's go back to the current

·7· ·report.· We were looking on page 20 at all those

·8· ·intersections.· Do any of those intersections get a

·9· ·failing grade?

10· · · · A.· Again, it's the traffic studies, the

11· ·engineer's --

12· · · · Q.· Okay.

13· · · · A.· --report.

14· · · · Q.· Well, you read it.

15· · · · A.· I read it.

16· · · · Q.· Your opinion is based on it.

17· · · · A.· My opinion is based on the data that's

18· ·contained, yes.

19· · · · Q.· And I'm asking you are you aware of any of the

20· ·intersections in Sunset Harbour getting a failing grade

21· ·at present?

22· · · · A.· Not according to your traffic engineer.

23· · · · Q.· And you have no basis to find otherwise, do

24· ·you?

25· · · · A.· No, not at this point.

Page 131
·1· · · · Q.· Are you going to go and do an analysis to find

·2· ·out whether the grades are wrong?

·3· · · · A.· I don't know if my client will do that in the

·4· ·future.· That's not something I would.

·5· · · · Q.· That's something you can do.

·6· · · · A.· They would hire a traffic person.

·7· · · · Q.· Okay.· So as you sit here, you have no basis

·8· ·to dispute that all the intersections around Sunset

·9· ·Harbour that are listed on page 20 are currently

10· ·operating at acceptable intersection levels of service.

11· · · · A.· Right.

12· · · · Q.· And so in terms of how much additional traffic

13· ·Bay Road could handle and still be within an acceptable

14· ·intersection level of service, since Purdy is doing

15· ·204, presumably something between certainly 27 and 204

16· ·would be acceptable, correct?

17· · · · A.· I'm sure the traffic engineer has an opinion

18· ·on this, but I don't.

19· · · · Q.· Okay.· So you don't have an opinion as to what

20· ·additional of volume of cars coming into and out of Bay

21· ·Road between 18th --

22· · · · A.· Not from a traffic engineering perspective I

23· ·don't.

24· · · · Q.· Well, I'm asking you do you have any opinion

25· ·about what additional volume of car traffic -- strike
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·1· ·that.

·2· · · · · · Do you have any opinion as to what additional

·3· ·volume of vehicular traffic coming down either

·4· ·northbound or southbound on Bay Road between 18th and

·5· ·Dade would be acceptable?

·6· · · · A.· It is not in my purview of expertise, no.

·7· · · · Q.· Do you know what -- have you done any analysis

·8· ·to determine what additional delays the traffic that is

·9· ·projected to come to this proposed project would cause

10· ·on Bay Road?

11· · · · A.· No, I wouldn't do that.

12· · · · Q.· Have you done any analysis to determine what

13· ·Bay Road measure of effectiveness would be after the

14· ·project was completed?

15· · · · A.· I wouldn't do that.

16· · · · Q.· And I think I know the answer to this, but

17· ·I'll ask you anyway.· In the course of your entire

18· ·career, have you ever reviewed a traffic engineering

19· ·study, and based on your review alone, an agency made a

20· ·recommendation to an approving board?

21· · · · A.· Yes.

22· · · · Q.· Based on your review alone without an engineer

23· ·looking at it, they made a recommendation.

24· · · · A.· No.· I had an engineer peer review it and then

25· ·I made a recommendation.
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·1· · · · Q.· I'm asking you something different.· In the

·2· ·course of your career, have you ever made -- in the

·3· ·course of your career, have you ever reviewed a study

·4· ·alone with no traffic engineer, and based on your

·5· ·review alone, an agency made a recommendation to a

·6· ·board?

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· Not based on my review alone.  I

·9· · · · relied on the traffic engineer peer review.

10· ·BY MR. BUCKNER:

11· · · · Q.· Hang on to the reports.· We may come back to

12· ·them.· Let me ask you about a couple things.· You had,

13· ·in your original report on page eight, you had two,

14· ·what are these called, maps?

15· · · · A.· Okay.· Diagrams.

16· · · · Q.· I want to call them what you call them.

17· · · · A.· Diagrams.

18· · · · Q.· You had two diagrams, and on your new report,

19· ·pages eight and nine, are those the same diagrams?

20· · · · A.· Identical.

21· · · · Q.· So they haven't changed.· Let me do this.

22· ·Exhibit 15.

23· · · · · · (The documents referred to

24· · · · · · were thereupon marked as

25· · · · · · Plaintiff's Exhibit Number
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Page 134
·1· · · · · · 15 & 16 for Identification,

·2· · · · · · a copy of which is attached

·3· · · · · · hereto.)

·4· ·BY MR. BUCKNER:

·5· · · · Q.· What I did was, just so you know, I printed

·6· ·them up from your flash drive that I got because it's a

·7· ·little hard to see, although I notice they are a little

·8· ·easier because they are bigger, but the roads

·9· ·themselves don't show up on these.

10· · · · A.· Yeah.

11· · · · Q.· Let me ask you something about these.· In your

12· ·flash drive that I got, Exhibit 15 and 16, is that what

13· ·it is?

14· · · · A.· 15 and 16.

15· · · · Q.· Exhibit 15 was entitled desired circulation

16· ·and Exhibit 16 was entitled non-desired.· Did you put

17· ·those titles on them?

18· · · · A.· Yes.

19· · · · Q.· What did you mean by that?

20· · · · A.· I meant that one particular diagram of

21· ·circulation would be more desirable for my client.

22· · · · Q.· When you say --

23· · · · A.· Would be preferable.

24· · · · Q.· For Beach Towing.

25· · · · A.· Yes.
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·1· · · · Q.· Let's look at 15 first.· So I think what you

·2· ·said in your report is that current vehicular

·3· ·circulation conditions dictate that any vehicles which

·4· ·would patronize businesses in the Sunset Harbour

·5· ·neighborhood, must use one of the routes marked in red,

·6· ·right?

·7· · · · A.· A-ha.

·8· · · · Q.· Is that a yes?

·9· · · · A.· Yes.

10· · · · Q.· Obviously looking at Exhibit 15, these are not

11· ·all the ways you can access the surface roads through

12· ·Sunset Harbour, correct?

13· · · · A.· Those are the main accesses.

14· · · · Q.· Okay.· How did you determine that?

15· · · · A.· They are the most used right now, so the

16· ·places where you have the most circulation.

17· · · · Q.· When you say the most used routes, based on

18· ·what?

19· · · · A.· My experience and it's just how you get there.

20· ·It's hard to get there without going through those

21· ·routes.

22· · · · Q.· And right now --

23· · · · A.· My knowledge of the area.

24· · · · Q.· You would agree with me that those red routes,

25· ·there are other roads in Sunset Harbour, right?
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·1· · · · A.· Yes.

·2· · · · Q.· For example, you don't have any access to the

·3· ·area, let's take it from the top.· You have a red line

·4· ·coming off of Alton Road and making a left-hand turn to

·5· ·the south on Bay Road, correct?

·6· · · · A.· What?· From Alton Road.

·7· · · · Q.· I'm following red lines.· The red line that

·8· ·comes -- Alton Road, it comes off of Alton Road and it

·9· ·eventually makes a left onto Bay.· Isn't that what's

10· ·that doing?

11· · · · A.· No.· Bay Road and Alton Road do not meet each

12· ·other.

13· · · · Q.· Your red line is across.· Is that --

14· · · · A.· That's 17th.· 17 Dade Boulevard.

15· · · · Q.· We are looking at different things.· I'm here.

16· ·Is that 20?

17· · · · A.· That's 20th Street.

18· · · · Q.· So it comes off of Alton Road, that red line.

19· · · · A.· Yes.

20· · · · Q.· Down 20th and makes a left on Bay.

21· · · · A.· Yes.

22· · · · Q.· Okay.· And so it's your testimony that

23· ·vehicular traffic entering Sunset Harbour bypasses West

24· ·and Purdy and instead goes straight to Bay?

25· · · · A.· If their desired terminus is the municipal

Page 137
·1· ·parking garage, yes, that's what they are going to do.

·2· · · · Q.· What if the desired terminus is somewhere

·3· ·else?

·4· · · · A.· That's the point.

·5· · · · Q.· Well, there are other -- this is as things

·6· ·currently stand, your Exhibit 15, correct?

·7· · · · A.· A-ha.

·8· · · · Q.· And you're not showing any other desired

·9· ·terminus off of Alton from the north except the

10· ·municipal garage.

11· · · · A.· Because that's what we are talking about.

12· · · · Q.· I'm asking you something different.· What

13· ·evidence or facts do you have to suggest that all the

14· ·traffic coming from Alton Road to the north into Sunset

15· ·Harbour bypasses West and Purdy?

16· · · · A.· All the traffic that is choosing to use, to

17· ·patronize the businesses on the current CD-2.

18· · · · Q.· So that's what I wanted to ask you.· I want to

19· ·make sure I understand what you're saying.

20· · · · · · It's your testimony that all the traffic

21· ·coming into Sunset Harbour that wants to patronize the

22· ·businesses there will come from the north west on 20th,

23· ·bypass West Avenue and go straight to Bay and make a

24· ·left.

25· · · · A.· Okay.· That's a very complicated way of saying
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Page 138
·1· ·it.

·2· · · · Q.· Is that right?

·3· · · · A.· All the traffic -- most of the traffic that is

·4· ·coming to the north that is wishing to patronize this

·5· ·area is the easiest route for them to come in right now

·6· ·from the north, is down 20th Street and probably the

·7· ·one chosen by most people.

·8· · · · Q.· And --

·9· · · · A.· Because it's the easiest route.

10· · · · Q.· And you have them all going to the municipal

11· ·garage.

12· · · · A.· If they are going to the businesses that don't

13· ·have dedicated parking, yes.

14· · · · Q.· Okay.· Is it your testimony that all

15· ·businesses, everyone coming to patronize businesses

16· ·that don't have their own dedicated parking are

17· ·necessarily going to the municipal garage?

18· · · · A.· Either that or a valet operation, yes.

19· · · · Q.· Okay.· What data is that based on?

20· · · · A.· That's just the only available parking right

21· ·now.· If they are not parking there, they are parking

22· ·on the street.

23· · · · Q.· Okay.· But you would agree with me there is

24· ·street parking on West, right?

25· · · · A.· There is street parking all throughout Miami
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·1· ·Beach, yes.

·2· · · · Q.· And there is street parking all throughout

·3· ·Sunset Harbour, right?

·4· · · · A.· Yes, sir.

·5· · · · Q.· Okay.· They don't have to go to the municipal

·6· ·garage.

·7· · · · A.· Street parking is only so much of it, so

·8· ·eventually it runs out and you go to the garage.

·9· · · · Q.· What I'm asking you though is they don't have

10· ·to go to the garage, right?

11· · · · A.· Nobody has to do anything.

12· · · · Q.· But you have them all going to the garage.

13· · · · A.· I don't have them all going to the garage.  I

14· ·have the majority, the trending movements going to the

15· ·garage because that's where most of the storage is

16· ·located right now.

17· · · · Q.· And what I'm asking you is, what data do you

18· ·have that shows coming from the north --

19· · · · A.· There is 489.

20· · · · Q.· You have to let me finish my question.

21· · · · · · What data do you have coming from the north on

22· ·Alton Road and entering Sunset Harbour on 20th Street

23· ·that all that traffic is going to bypass the surface

24· ·roads and go straight to Bay and go straight to the

25· ·garage?
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·1· · · · A.· I don't understand the question.

·2· · · · Q.· I'm asking you for all the evidence you have

·3· ·to back up your assertion with this red line here on

·4· ·Exhibit 15, coming off of Alton, crossing 20th to the

·5· ·west down Bay to the municipal garage, what is all the

·6· ·evidence that you have to support that that is the

·7· ·route everyone is choosing to take coming into Sunset

·8· ·Harbour from the north on Alton?

·9· · · · · · MR. REISS:· Form, predicate.

10· · · · · · THE WITNESS:· I don't have.· I'm not asserting

11· · · · that all the traffic is doing anything.

12· ·BY MR. BUCKNER:

13· · · · Q.· Okay.· You are asserting that some traffic can

14· ·do that.

15· · · · A.· I'm generalizing, yes.

16· · · · Q.· Some traffic could also choose coming on 20th

17· ·making a left on West, right?

18· · · · A.· Yes, if there was a traffic blockage and they

19· ·were under construction, they may choose to do

20· ·something different.· Traffic conditions change all the

21· ·time.

22· · · · Q.· Right.· Or if they decide to park on the

23· ·street on West, they can take a left on West.

24· · · · A.· Surg.· Again, there is a limited number of

25· ·parking spaces on the street.· Some people may choose

Page 141
·1· ·to park on the street.· My assertions are based on what

·2· ·most of the people might do because that's where the

·3· ·parking is available.· If most of the parking is

·4· ·available in a particular location, that most of the

·5· ·cars that can end up at that location necessarily

·6· ·because they can't be stored where there is no parking.

·7· · · · Q.· You would agree there is street parking

·8· ·throughout the Sunset Harbour area.

·9· · · · A.· Yes.

10· · · · Q.· I'm asking you what numerical analysis --

11· · · · A.· I did not use a numerical analysis.· I used a

12· ·circulation pattern.

13· · · · Q.· And so basically other than this document,

14· ·Exhibit 15, do you have any documents that back this

15· ·up, this pattern that you showed here?

16· · · · · · MR. REISS:· Form, argumentative.

17· · · · · · THE WITNESS:· You just have to drive through

18· · · · the street to see where you are going.

19· ·BY MR. BUCKNER:

20· · · · Q.· But in terms of what percentage of cars coming

21· ·into --

22· · · · A.· I'm not making an assumption.

23· · · · Q.· I have to finish the question.· You have to

24· ·let me finish.

25· · · · · · In terms of what percentage of cars coming
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Page 142
·1· ·into Sunset Harbour from the north on Alton Road will

·2· ·go to the garage versus using one of the other streets

·3· ·to look for street parking?· Do you have any opinion on

·4· ·that?

·5· · · · A.· I'm not making an assertion as to volume.

·6· · · · Q.· You are just showing one possible route to the

·7· ·garage.

·8· · · · A.· Yes.

·9· · · · Q.· And from the south, these are all just

10· ·possible routes, but you're not making any assertion as

11· ·to volume.

12· · · · A.· I'm not making any assertion as to volume.

13· · · · Q.· These are just possible routes.

14· · · · A.· Right.

15· · · · Q.· So where you show no -- on Bay Road, for

16· ·example, where you show towing activities, you don't

17· ·mean to suggest by not having a red line there that

18· ·there is no vehicular traffic --

19· · · · A.· No.· As a matter of fact, the traffic report

20· ·shows 27 going through there.

21· · · · Q.· Northbound.

22· · · · A.· Northbound.

23· · · · Q.· And then let's go to Exhibit 16.· If I

24· ·understood your report, Exhibit 16 reflects what the

25· ·resulting traffic pattern would look like with the
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·1· ·construction of the project that is at issue in this

·2· ·case, right?

·3· · · · A.· Yes.

·4· · · · Q.· So first of all, you removed the municipal

·5· ·garage from the diagram.· Why?

·6· · · · A.· Because it's no longer the terminus of the

·7· ·trips that we are talking about.

·8· · · · Q.· It's still the terminus for some trips, right?

·9· · · · A.· Sure, but we are not talking about those right

10· ·now.

11· · · · Q.· So these two diagrams are different things

12· ·because there is no building on Exhibit 15, right?

13· · · · A.· There is a building on Exhibit 15.

14· · · · Q.· Let me strike that.· Let me come back.

15· · · · · · The project we are talking about, it isn't on

16· ·Exhibit 15.

17· · · · A.· Not the current one, no.

18· · · · Q.· No one is going to the project because it

19· ·doesn't currently exist.

20· · · · A.· And there would be a building there or maybe

21· ·more -- it would be a series of buildings smaller in

22· ·scale, less than 15,000 square feet that don't require

23· ·any parking.

24· · · · Q.· Do you know what is on the Assemblage right

25· ·now?
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·1· · · · A.· Yes.

·2· · · · Q.· What?

·3· · · · A.· Garage, vacant properties.

·4· · · · Q.· Vacant properties and a garage?

·5· · · · A.· Yes.· Some sort of -- it used to be a repair

·6· ·garage building.

·7· · · · Q.· Okay.

·8· · · · A.· A couple of empty ones.

·9· · · · Q.· So there is vacant lots and small buildings on

10· ·it.

11· · · · A.· Yes.

12· · · · Q.· So as far as you know, how many people are

13· ·going there on a given day, do you know?

14· · · · A.· Today, zero.

15· · · · Q.· Are you sure?

16· · · · A.· No, but I would assume zero.

17· · · · Q.· So you are assuming?

18· · · · A.· Yes.· You can look at the traffic report and

19· ·find it, but I would assume nobody is going to a vacant

20· ·lot.

21· · · · Q.· You said there are buildings there, too.

22· · · · A.· They have been closed for a while.

23· · · · Q.· Have you been there?

24· · · · A.· Yes, I have them closed for a while, yes.  I

25· ·know them to be closed for a while.

Page 145
·1· · · · Q.· So it's your testimony that all the buildings

·2· ·on the Assemblage are not in use.

·3· · · · A.· No.

·4· · · · Q.· Is there anybody going to the Assemblage lots

·5· ·or properties at all at the present time?

·6· · · · A.· I wouldn't know.· I wouldn't know without

·7· ·looking at your traffic report and I haven't looked for

·8· ·it right now.

·9· · · · Q.· What you're showing on Exhibit 16 is, I take

10· ·it, the proposed project with the parking garage

11· ·included, correct?

12· · · · A.· Say what again.

13· · · · Q.· Exhibit 16 shows the proposed project on the

14· ·Assemblage with the parking garage included.

15· · · · A.· Yes, sir.

16· · · · Q.· Okay.· So on Exhibit 15, you've got people --

17· ·these are not people coming to the Assemblage.

18· · · · A.· These are people coming to the Assemblage,

19· ·yes.

20· · · · Q.· I thought you said you assumed nobody was

21· ·coming to the Assemblage at present.

22· · · · A.· Exhibit 15 is not a current condition.· It is

23· ·the current condition, but it's the preferred condition

24· ·for the future as well.

25· · · · Q.· Exhibit 2 on your report says existing
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Page 146
·1· ·vehicular circulation.· Is that not right?

·2· · · · A.· We wanted to keep it like that, yeah.

·3· · · · Q.· This is how things are now.

·4· · · · A.· And this is how they should remain.· That's

·5· ·what we are trying to assert.· So yes, now and future.

·6· · · · Q.· What you are advocating for is that the

·7· ·traffic pattern not change in this area.

·8· · · · A.· Yes, sir.

·9· · · · Q.· And what I'm trying to figure out is, so

10· ·Exhibit 15 shows the traffic pattern as you understand

11· ·it at present.

12· · · · A.· Exhibit 15 is, as I understand it, at present,

13· ·yes.

14· · · · Q.· In the Sunset Harbour area.

15· · · · A.· Yes.

16· · · · Q.· At least as it relates to these specific trips

17· ·on these specific roads.

18· · · · A.· Yes.

19· · · · Q.· Exhibit 16 is what you understand the traffic

20· ·pattern will look like if the project is built as

21· ·planned.

22· · · · A.· In its current form, yes.

23· · · · Q.· And so in terms of Exhibit 15, are any of the

24· ·people accessing Sunset Harbour using those red lines

25· ·that you have there coming to the Assemblage where the
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·1· ·project is going to be?

·2· · · · A.· Are we are back to 15?

·3· · · · Q.· Yes.

·4· · · · A.· Yes.

·5· · · · Q.· Some are?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· And it's your or is it your testimony

·8· ·then that all the people coming to the Assemblage at

·9· ·present park in the municipal garage?

10· · · · A.· Again, assuming that some people are coming to

11· ·the Assemblage?

12· · · · Q.· Well, that's what I just asked you.

13· · · · A.· I wouldn't know.· If anybody that is coming to

14· ·the Assemblage right now, they would have to park in

15· ·the garage or some street parking, some form of street

16· ·parking.

17· · · · Q.· But in terms of whether anybody is coming to

18· ·the Assemblage coming now, you don't know.

19· · · · A.· I wouldn't know, no.

20· · · · Q.· Okay.· Exhibit 16 is with the Assemblage

21· ·built, but it is obviously different because -- well,

22· ·strike that.

23· · · · · · Exhibit 15 shows people coming into Sunset

24· ·Harbour for any purpose, correct?

25· · · · A.· Exhibit 15 shows what?
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·1· · · · Q.· Exhibit 15 shows people coming into Sunset

·2· ·Harbour for any purpose.

·3· · · · A.· Well, for purposes of uses that don't have any

·4· ·parking on their site.· It excludes Publix, it excludes

·5· ·Fresh Market.

·6· · · · Q.· So now we have a higher level of detail and I

·7· ·appreciate that.· Just so I understand, Exhibit 15

·8· ·shows people coming into Sunset Harbour who are going

·9· ·to patronize businesses that don't have their own

10· ·parking.

11· · · · A.· That don't have separated parking, yes.

12· · · · Q.· And what do you mean by separated parking?

13· · · · A.· Nothing.· Misspoke.· It just means parking

14· ·that is dedicated for just them.

15· · · · Q.· So what you were trying to represent in

16· ·Exhibit 15 is the movement of traffic into Sunset

17· ·Harbour by people who are going to businesses that

18· ·don't have their own parking.

19· · · · A.· Yes.

20· · · · Q.· In Exhibit 16, you are trying to show the

21· ·movement of traffic into Sunset Harbour for people who

22· ·are coming to the project.

23· · · · A.· Yes.

24· · · · Q.· But not all traffic into Sunset Harbour.

25· · · · A.· Not all, right.

Page 149
·1· · · · Q.· Okay.

·2· · · · A.· Yes, exactly.

·3· · · · Q.· And so help me understand.· You have an arrow

·4· ·northbound on West Avenue crossing the, is that a

·5· ·canal?

·6· · · · A.· Yes.

·7· · · · Q.· Crossing the West Avenue bridge over the canal

·8· ·in Exhibit 16, but going north past the project.

·9· · · · A.· Yes.

10· · · · Q.· So that's not actually coming to the project.

11· · · · A.· Right.· It would be -- I think a little arrow

12· ·got erased.· It's a way into the neighborhood, but a

13· ·little arrow got erased as a turning right there.

14· · · · Q.· You mean turning left to go to the project.

15· · · · A.· Yeah.· Left.

16· · · · Q.· So you're saying people would come up West and

17· ·make a left somewhere --

18· · · · A.· On 18th.

19· · · · Q.· But you didn't represent it on here.

20· · · · A.· It should have been there.

21· · · · Q.· And if I'm correct that the ingress and egress

22· ·to the garage has now been changed in the newest report

23· ·to a right-hand entrance and a right-hand exit, that

24· ·would change your analysis here, wouldn't it?

25· · · · A.· Somewhat.· It would still put all the traffic,
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Page 150
·1· ·all the volume on -- it would just change it slightly

·2· ·on the geometry, not so much.

·3· · · · Q.· You wouldn't have cars coming north on Bay and

·4· ·making a left going into the garage, right?

·5· · · · A.· Right, but they would be coming through the

·6· ·building.· So it would still go through the Bay area,

·7· ·the block between 18th and Dade Boulevard.

·8· · · · Q.· On Bay?

·9· · · · A.· Right.

10· · · · Q.· But just southbound.

11· · · · A.· Yes.· They would be going in a different

12· ·direction, assuming that's all.

13· · · · Q.· Okay.· That is all I'm asking.· Have you done

14· ·any analysis similar to Exhibit 16 for what the

15· ·circulation pattern would look like if instead of

16· ·building the proposed project, the owners of this

17· ·property built 120,000 square feet of commercial space?

18· · · · A.· Without parking?

19· · · · Q.· Without parking.

20· · · · A.· Yes, it would look like that.

21· · · · Q.· It would look like what?

22· · · · A.· Exhibit 15.

23· · · · Q.· And what's your basis to conclude that?

24· · · · A.· There would be no terminum to the trips there,

25· ·so no trips would finish at the Bay Road area.· They

Page 151
·1· ·would all finish elsewhere.

·2· · · · Q.· Is there street parking on Bay Road?

·3· · · · A.· A little bit.

·4· · · · Q.· How many spaces?

·5· · · · A.· Very little.

·6· · · · Q.· How many?

·7· · · · A.· I don't know, but there is not a lot.

·8· · · · Q.· Have you checked?

·9· · · · A.· Not lately.· I haven't counted them, but there

10· ·is a lot of driveways and a lot of areas that are

11· ·loading zones, so I tried to park there in the past.

12· ·It's not easy.

13· · · · Q.· But there is some street parking on Bay.

14· · · · A.· Limited.

15· · · · Q.· Okay.· And as you sit here, you don't know

16· ·whether some of the people coming to 120,000 square

17· ·feet of commercial space would try to find parking.

18· · · · A.· I'm sure.· I'm positive some would.

19· · · · Q.· And that would create circulation around the

20· ·building.

21· · · · A.· A little, yeah.

22· · · · Q.· And it would create circulation around the

23· ·area on Bay.

24· · · · A.· A little.· That's just natural.· There are

25· ·people looking for parking all the time.

Page 152
·1· · · · Q.· What I'm asking you is how much additional

·2· ·traffic would there be if people circulating looking

·3· ·for parking if we built a 120,000 square foot --

·4· · · · A.· That's a great question for your traffic

·5· ·engineer.

·6· · · · Q.· You have no data on that.

·7· · · · A.· I would have no opinion on that.· I would look

·8· ·for data based on the traffic engineer.

·9· · · · Q.· But you have no data or opinion on that.

10· · · · A.· Or maybe a psychologist as whether people

11· ·choose to look for parking before they actually go into

12· ·a parking garage.· I don't really have an opinion on

13· ·that.

14· · · · Q.· You don't have an opinion on any of that.

15· · · · A.· No.

16· · · · Q.· Why don't we do this.· It 2:30.· Let's take a

17· ·break and let me see if I can streamline what I got

18· ·left.

19· · · · · · MR. REISS:· Sure.

20· · · · · · (Thereupon a recess was taken in

21· · · · · · deposition, after which the

22· · · · · · deposition continued as follows:)

23· ·BY MR. BUCKNER:

24· · · · Q.· Back on the record.· You are still under oath.

25· · · · A.· Yes, sir.

Page 153
·1· · · · Q.· So we took a little break and I took an

·2· ·opportunity two read your new report I want to see what

·3· ·you covered that I haven't looked at before.· I have a

·4· ·few questions for you.· On page eight of your new

·5· ·report, we marked it as Exhibit 6.· It should be in

·6· ·your pile there.

·7· · · · A.· My neat pile you mean?

·8· · · · Q.· You did a nice job with that.

·9· · · · A.· Page what?

10· · · · Q.· Eight.

11· · · · A.· Eight.

12· · · · Q.· All right.· You say here on the top paragraph,

13· ·you say the mixture of residential, commercial and

14· ·industrial uses is a delicate urban condition with

15· ·potential for use conflict.· You are talking about

16· ·Sunset Harbour, right?

17· · · · A.· In general.

18· · · · Q.· And what does that mean?

19· · · · A.· That when you are mixing different uses and

20· ·one of the reasons that zoning exists is that we

21· ·separate uses so that the conflict is minimized and the

22· ·place where you mixing them up on purpose, the conflict

23· ·is more likely to arise.

24· · · · Q.· Okay.· The City of Miami Beach designated the

25· ·Assemblage lot as CD-2, right?
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Page 154
·1· · · · A.· CD-2, yes.

·2· · · · Q.· One of the things that can be built on CD-2 is

·3· ·mixed use, residential and commercial.

·4· · · · A.· Yes.

·5· · · · Q.· So one presumes that the City, when it made

·6· ·those new zoning designations, took that into account,

·7· ·right?

·8· · · · A.· Yes.

·9· · · · Q.· And those new designations occurred, that was

10· ·in 1989, right?

11· · · · A.· Yes.

12· · · · Q.· Further in that same paragraph you say the use

13· ·of the municipal parking garage at 1900 Bay Road as a

14· ·main vehicle storage facility keeps the commercial

15· ·trips to the neighborhood concentrated in the periphery

16· ·where the mostly the commercial and residential

17· ·corridors, Purdy Avenue and 20th Street are located.

18· ·What is that based on?

19· · · · A.· The comprehensive land use map and the zoning

20· ·map.

21· · · · Q.· Okay.· But you're talking here about

22· ·commercial trips.· What data are you relying on to say

23· ·that most of those commercial trips are kept on Purdy

24· ·and 20th?

25· · · · A.· That's where most of the commercial activity

Page 155
·1· ·is.

·2· · · · Q.· But have you done any traffic analysis --

·3· · · · A.· I don't do traffic analysis.

·4· · · · Q.· So in terms of, that's where the commercial

·5· ·activity is, but in terms of where the cars are going,

·6· ·you don't know.

·7· · · · A.· The cars are going where the parking is.

·8· · · · Q.· You and I have discussed over the course of

·9· ·today there is street parking throughout Sunset

10· ·Harbour, right?

11· · · · A.· Limited.

12· · · · Q.· Okay.· But there is some.

13· · · · A.· Some, but if you are asking where 500 cars are

14· ·going, 500 cars are not parking on the street.

15· · · · Q.· Okay.· I understand they are parking in the

16· ·garage, but at any one time, can you tell me how many

17· ·people are going directly to the garage versus how many

18· ·are using the streets and looking for parking?

19· · · · A.· I'm sure whoever finds a parking spot on the

20· ·street they use it.· Other than that, they go to the

21· ·garage.

22· · · · Q.· But in terms of how much of each, you can't

23· ·quantify.

24· · · · A.· No, we couldn't.

25· · · · Q.· You say further down right before your

Page 156
·1· ·diagram, figure two.· You say thus, at present, there

·2· ·is little relative use of Bay Road for entering the

·3· ·neighborhood and most likely most of the activity

·4· ·reflected on the study can be reasonably attributed to

·5· ·the existing businesses on Bay Road.· You are talking

·6· ·about the Traf Tech study.

·7· · · · A.· Yes, and also the Alcoholics Anonymous site

·8· ·and there are a couple of more businesses on Bay Road.

·9· · · · Q.· In terms of your assertion that most of the

10· ·traffic -- that most of the traffic activity on Bay is

11· ·likely activity reflected by people going to those

12· ·existing businesses.

13· · · · · · Do you have any data that backs that up?

14· · · · A.· Most likely, I mean the block between 18th and

15· ·Dade Boulevard.

16· · · · Q.· On Bay.

17· · · · A.· Yes.

18· · · · Q.· And what I'm asking you is do you have any

19· ·data that backs up that those cars going up and down

20· ·that street are going --

21· · · · A.· No, that's why I say most likely.

22· · · · Q.· Okay.· So you don't have any data.

23· · · · A.· We are assuming.· We are assuming from the --

24· ·also from the traffic report we are assuming that most

25· ·of those don't go through.

Page 157
·1· · · · Q.· Okay.· And that's an assumption you're making.

·2· · · · A.· It's an assumption we are both making, the

·3· ·traffic engineer and me, yes.

·4· · · · Q.· Okay.· First of all, as you sit here, you

·5· ·don't know whether people currently are using Bay Road

·6· ·to park on.· Some people could drive there to do that,

·7· ·correct?· Just the limited street parking.

·8· · · · A.· All five of them?· I mean, there is very few

·9· ·parking spaces on Bay Road.

10· · · · Q.· Are there five?

11· · · · A.· No, I don't really know the exact number.  I

12· ·think if there is -- no, I don't really know the exact

13· ·number.

14· · · · Q.· Okay.· You don't know how many people are

15· ·using Bay to transit other parts of Sunset Harbour.

16· · · · A.· Again, looking at the traffic report submitted

17· ·by you guys, very few.

18· · · · Q.· Okay.

19· · · · A.· At present.

20· · · · Q.· And that's your analysis of the traffic

21· ·report.

22· · · · A.· That's my interpretation of the traffic

23· ·report, yes.

24· · · · Q.· Okay.· Any other data besides the traffic

25· ·report?
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Page 158
·1· · · · A.· No, the traffic report was sufficient for that

·2· ·one.

·3· · · · Q.· On page nine of your report, you're showing

·4· ·the traffic pattern, as you discussed it with me, what

·5· ·you hypothesized the traffic pattern will be going to

·6· ·the project if it's built, correct?

·7· · · · A.· Yes.

·8· · · · Q.· But this is obviously only if people can turn

·9· ·into the garage, both making a left and right

10· ·obviously, right?

11· · · · A.· Yes.· The geometric configuration would be a

12· ·little different if different turns were not allowed,

13· ·but it still would suffice as to most of the trips

14· ·would be on Bay Road.

15· · · · Q.· Okay.· How much traffic per P.M. peak hour

16· ·would be coming to our garage?

17· · · · A.· According to your traffic guy?

18· · · · Q.· Yes.· Do you know?

19· · · · A.· I can look it up.

20· · · · Q.· Okay.

21· · · · A.· It's not something I have off the top of my

22· ·head, but I'm sure it's in your traffic report.

23· · · · Q.· Okay.· That's fine.· So you would rely on

24· ·whatever is on the traffic report.

25· · · · A.· Oh, for sure.

Page 159
·1· · · · Q.· You say here it's your professional opinion

·2· ·that this additional number of additional daily trips

·3· ·would create a significant disservice to the safe and

·4· ·orderly operations of Beach Towing as required by their

·5· ·contract with the City.

·6· · · · · · What's that conclusion based on?

·7· · · · A.· Can you point me again to where it was?

·8· · · · Q.· Sure.· We are on page nine of your report.

·9· · · · A.· I'm a visual person.· I need to see it.

10· · · · Q.· Okay.

11· · · · A.· The new report.

12· · · · Q.· It's the new one.

13· · · · A.· Exhibit 6 you said?

14· · · · Q.· Yes.· You had it like a second ago.

15· · · · A.· I know.· Yes, right here.· Can you repeat the

16· ·page number, please.

17· · · · Q.· Right before the next bold subject heading.

18· · · · A.· That's page nine?

19· · · · Q.· Yes.· You say it's your professional opinion

20· ·the addition of 1,054 daily trips on Bay Drive, and I

21· ·assume you meant Bay Road?

22· · · · A.· Yes.

23· · · · Q.· Between Dade Boulevard and 18th Street will

24· ·create a significant disturbance to the safe and

25· ·orderly operations of Beach Towing as required by their

Page 160
·1· ·contracts with the City.

·2· · · · A.· Yes.

·3· · · · Q.· I'm asking you what that's based on.

·4· · · · A.· It stands to reason that adding 1,000 trips on

·5· ·a small road.

·6· · · · Q.· Okay.

·7· · · · A.· Would create conflict.

·8· · · · Q.· Well, do you know if you added that 1,000

·9· ·trips to that road, 1,054, do you know how that road

10· ·usage would compare, for example, to Purdy.

11· · · · A.· It depends on -- can you repeat the question?

12· · · · Q.· Sure.· Do you know how that 1,054 additional

13· ·trips a day compares to the total trips per day on

14· ·Purdy?

15· · · · A.· In what regard?

16· · · · Q.· Well, is it more or less than Purdy handles?

17· · · · A.· It's not something that -- it has no bearing.

18· · · · Q.· So you don't know.

19· · · · A.· It doesn't matter.

20· · · · Q.· Well, I understand you may think it doesn't

21· ·matter.· Do you know or not?

22· · · · A.· Do I know how it compares to what Purdy is

23· ·doing right now?· It's probably more than what Purdy is

24· ·handling right now.

25· · · · Q.· Okay.· And that's based on what?

Page 161
·1· · · · A.· The traffic report.· What does the traffic

·2· ·report say?

·3· · · · Q.· I'm asking you.

·4· · · · A.· I don't know.

·5· · · · Q.· As you sit here, you don't know --

·6· · · · A.· I did not --

·7· · · · Q.· Let me finish the question before you get to

·8· ·answer.

·9· · · · · · As you sit here, you don't know whether the

10· ·additional trips that are thought to be coming to this

11· ·project will make the traffic on Bay Road more

12· ·voluminous or less voluminous than the traffic on

13· ·Purdy, do you?

14· · · · A.· The traffic on Purdy currently or the traffic

15· ·on Purdy then?

16· · · · Q.· Let's go with the traffic on Purdy in 2020.

17· · · · A.· I didn't look at that.

18· · · · Q.· How about the traffic on Purdy currently?

19· · · · A.· I didn't look at that either.

20· · · · Q.· And when you say create a significant

21· ·disturbance, what does that mean?

22· · · · A.· Disturbance.· Problem.

23· · · · Q.· Disturbance, does that have a definition

24· ·within planning?

25· · · · A.· It's common.· It's a common word.
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Page 162
·1· · · · Q.· Okay.· I'm trying to find out, it's not a

·2· ·traffic term, right?

·3· · · · A.· It's not a traffic term.

·4· · · · Q.· It's not a planning term.

·5· · · · A.· No, it's a common term.· I'm trying to write

·6· ·in lay terms.

·7· · · · Q.· That's fine.· So what amount of additional

·8· ·traffic on Bay would not causes a significant

·9· ·disturbance to Beach Towing?

10· · · · A.· Obviously as little as possible.· There is

11· ·no --

12· · · · Q.· So you're saying any traffic at all on Bay

13· ·Road would be a disturbance to Beach Towing.

14· · · · A.· For sure.· I'm sure they would prefer to have

15· ·no traffic on Bay.· I'm sure they would prefer the road

16· ·to be entirely closed.

17· · · · Q.· Okay.· But I'm asking your professional

18· ·opinion.· Is it your professional opinion that Bay Road

19· ·can handle no additional traffic without disturbing

20· ·Beach Towing?

21· · · · A.· It's my opinion that there is already some

22· ·disturbance to Beach Towing from current conditions.

23· ·Any additional traffic would cause more disturbance.

24· ·There would be an increase in disturbance.

25· · · · Q.· So any additional traffic on Bay Road at all

Page 163
·1· ·would be an additional disturbance to Beach Towing.

·2· · · · A.· Sure.

·3· · · · Q.· Your opinion is there should be no additional

·4· ·traffic on Bay Road of any kind.

·5· · · · A.· That's not my opinion.· That's not what I

·6· ·said.

·7· · · · Q.· What is your opinion on that?

·8· · · · A.· I don't have -- it's not about volume again.

·9· ·It's how that volume happens.

10· · · · Q.· Well, you just said any additional traffic on

11· ·Bay Road would cause a disturbance to Beach Towing.

12· · · · A.· Yes.

13· · · · Q.· What I'm asking you is, is it your opinion

14· ·then that there should be no additional traffic on Bay

15· ·Road to avoid a disturbance to Beach Towing?

16· · · · A.· No, that's not my opinion.

17· · · · Q.· Okay.· So even one additional car per hour,

18· ·would that create a significant disturbance to the safe

19· ·and orderly operation of Beach Towing?

20· · · · A.· That probably would be negligible and probably

21· ·variable.· When you are talking about statistics, it's

22· ·hard to really ascertain one car versus 10 cars.

23· · · · Q.· That's what I'm trying to figure out.

24· · · · A.· This is all statistics.· They are talking

25· ·about exact numbers of cars, but they are not really

Page 164
·1· ·meaning 1,054 cars.· They are meaning somewhere between

·2· ·950 and 1,200.· There is a lot of variable in here.

·3· · · · Q.· I'm asking you something different.

·4· · · · A.· It's a difference in the way you're asking.

·5· · · · Q.· You rendered an opinion that the 1,054 daily

·6· ·trips, and is that the way traffic engineers analyze

·7· ·things, based on daily trips?

·8· · · · A.· Traffic engineers like to put in exact

·9· ·numbers.

10· · · · Q.· But do they work off of daily trips or peak

11· ·hour trips?

12· · · · A.· They work out of both.· Sometimes out of one

13· ·and sometimes a combination of the two and they make

14· ·extrapolations based on both.

15· · · · Q.· You only listed the total daily trips here.

16· · · · A.· Right.· That's what he put in his report as

17· ·well.· He also talked about peak hour.

18· · · · Q.· Is there any of his chart that show daily

19· ·trips, any of his maps that show daily trips?· They are

20· ·all peak hour trips, right?

21· · · · A.· That's when he took his measurements, but yes,

22· ·he does talk about daily trips as well.

23· · · · Q.· What I'm asking you is, what amount of

24· ·additional daily trips on Bay Road between Dade and

25· ·18th Street would not create a significant disturbance

Page 165
·1· ·to the safe and orderly operation of Beach Towing?

·2· · · · A.· That's not a question I would answer.

·3· · · · Q.· Okay.· So you just think 1,054 would cause a

·4· ·significant disturbance.

·5· · · · A.· Sure.

·6· · · · Q.· But as to whether 500 would or would not, you

·7· ·don't have an opinion.

·8· · · · A.· Probably 500, too.· That would probably be a

·9· ·large number as well.

10· · · · Q.· How about 200?

11· · · · A.· Probably that would cause a little bit or a

12· ·lesser disturbance.

13· · · · Q.· Okay.· That's 200 over a 24 hour period.

14· · · · A.· That's quite a few cars.

15· · · · Q.· How many cars per hour is that?

16· · · · A.· It has no bearing.· It could be all

17· ·concentrated in one hour.· It can all spread out

18· ·through the day.

19· · · · Q.· When you say 1,054 trips --

20· · · · A.· They are not spread out evenly throughout the

21· ·day.

22· · · · Q.· Okay.· When are those --

23· · · · A.· That's the crux of the question.

24· · · · Q.· I'm asking you.

25· · · · A.· That's what you would read in your traffic
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Page 166
·1· ·report.

·2· · · · Q.· But it's your professional opinion.· I'm not

·3· ·concerned about Mr. Vargas' opinion at this point.· I'm

·4· ·concerned about yours, and what I'm asking you is, you

·5· ·say those 1,054 additional daily trips would cause

·6· ·significant disturbance.· What time of the day do those

·7· ·trips occur?

·8· · · · A.· It would be reflected on the traffic report.

·9· · · · Q.· So as you sit here, you don't know.

10· · · · A.· I can read it in the traffic report.· It's not

11· ·something I have memorized or it's something that I

12· ·have reflected on my report.

13· · · · Q.· Let me ask you this differently.· If it was

14· ·200 daily trips on the same distribution as those

15· ·1,054, would that be a significant disturbance?

16· · · · A.· It would probably be a lesser disturbance.

17· · · · Q.· But would it be a significant disturbance?

18· · · · A.· It would be lesser disturbance.

19· · · · Q.· I understand, but you're not answering my

20· ·question.· You used the term significant disturbance

21· ·and I'm trying to figure out where that line is.

22· · · · A.· It's a fuzzy line.· You are trying to look for

23· ·a line where it's really fuzzy.· It depends on a lot of

24· ·variables.

25· · · · Q.· What variables does it depend on?

Page 167
·1· · · · A.· It depends on the time of the day, it depends

·2· ·on --

·3· · · · Q.· Okay.· But you're the expect here and it's

·4· ·your opinion --

·5· · · · A.· I'm not a traffic expert, though.· I'm a

·6· ·planning expert.· So my concern is more with how -- not

·7· ·so much with specific numbers, which I'm taking your

·8· ·traffic expert numbers.· I'm not contesting his

·9· ·numbers.· I'm just using them to infer other things.

10· · · · Q.· What I'm asking you is, am I reading your

11· ·statement in your report incorrectly?

12· · · · A.· No, you're not.

13· · · · Q.· So it is your professional opinion that the

14· ·addition of 1,054 daily trips on Bay Road between Dade

15· ·Boulevard and 18th Street will create a significant

16· ·disturbance to the safe and orderly operations of Beach

17· ·Towing as required by their contracts with the City.

18· ·That is your expert professional opinion?

19· · · · A.· Yes.

20· · · · Q.· Okay.· What I'm asking you is, what number of

21· ·daily trips on that same roadway would not create a

22· ·significant disturbance?

23· · · · A.· Again, it depends if you're only talking for

24· ·Beach Towing.

25· · · · Q.· I'm asking for your professional opinion.

Page 168
·1· · · · A.· Again, I'm sure they would prefer to have zero

·2· ·trips on that street, but that's not realistic.

·3· · · · Q.· Right.· In your professional opinion, which is

·4· ·what you're offering here.· It's the only thing you can

·5· ·offer here.

·6· · · · · · In your professional opinion, forget what

·7· ·Beach Towing would like.· I want to know your

·8· ·professional opinion.· What number of daily trips would

·9· ·not create a significant disturbance?

10· · · · · · MR. REISS:· Asked and answered, argumentative.

11· · · · · · THE WITNESS:· That's a fuzzy line.· There is

12· · · · not a magic number.

13· ·BY MR. BUCKNER:

14· · · · Q.· So you can't answer that for me.

15· · · · A.· I don't think anybody could.

16· · · · Q.· Okay.· But you can't.

17· · · · A.· Certainly not.

18· · · · · · MR. REISS:· Can I take a short break?

19· · · · · · MR. BUCKNER:· Yes.

20· · · · · · (Thereupon a recess was taken in

21· · · · · · deposition, after which the

22· · · · · · deposition continued as follows:)

23· ·BY MR. BUCKNER:

24· · · · Q.· Okay.· I'm trying to bounce around a little

25· ·because I want to clear up a few things.

Page 169
·1· · · · · · Am I correct that a conditional permit is

·2· ·required for all projects in the City of Miami Beach

·3· ·over 50,000 square feet?

·4· · · · A.· Not true.

·5· · · · Q.· What parts of the City is that required?

·6· · · · A.· Sunset Harbour.

·7· · · · Q.· Just Sunset Harbour.

·8· · · · A.· No, and other places, too, but I'm not sure.

·9· · · · Q.· Okay.· Sunset Harbour and other parts of the

10· ·City, but not the entire City.

11· · · · A.· I don't think in the entire City, no.

12· · · · Q.· But are you sure?

13· · · · A.· No, I'm not sure.· I have to check the code

14· ·for that.

15· · · · Q.· Okay.

16· · · · A.· I only read the code specific to Sunset

17· ·Harbour.

18· · · · Q.· Here in the last part of your report, you talk

19· ·about the development proposal by Sunset Land

20· ·Associates requires additional relief from the City of

21· ·Miami Beach boards to be approved.

22· · · · A.· Yes.

23· · · · Q.· And this is your analysis of the proposal

24· ·under the code.

25· · · · A.· Yes.· Of the proposal that was submitted as of
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Page 170
·1· ·July, which I believe has changed slightly.

·2· · · · Q.· Okay.· So you analyzed the proposal as of July

·3· ·and what you did was you applied the code to it.

·4· · · · A.· Yes.

·5· · · · Q.· So, if you would, summarize for me what you

·6· ·think.· Let me break this into pieces.

·7· · · · · · As you sit here, based on your analysis of the

·8· ·plan submitted by Sunset Harbour -- strike that.

·9· · · · · · As you sit here having analyzed the plan

10· ·submitted by Sunset Land Associates back in July, the

11· ·plans you looked at.· By the way, are those plans in

12· ·the materials you gave me on the flash drive?

13· · · · A.· Yes.

14· · · · Q.· Okay.· So whatever plans --

15· · · · A.· Whatever is in there is what I saw.

16· · · · Q.· Let's take this in pieces.· With regard to

17· ·those plans what, if anything, do you think is

18· ·incorrect about them?

19· · · · A.· Incorrect?· Define incorrect.

20· · · · Q.· I'm trying to find a way to ask this.· I want

21· ·to use your phrase.

22· · · · · · Did you see anything in those plans that you

23· ·thought could not be approved because it doesn't comply

24· ·with the code?

25· · · · A.· Right now, yes.

Page 171
·1· · · · Q.· Tell me what they are.

·2· · · · A.· It would need additional relief from the City.

·3· · · · Q.· What would they need?

·4· · · · A.· They would need approval from the planning

·5· ·board for sure.

·6· · · · Q.· Okay.

·7· · · · A.· And the design review board.

·8· · · · Q.· Okay.· What else?

·9· · · · A.· And that would include the five extra feet of

10· ·height.

11· · · · Q.· So they would have to get five extra feet of

12· ·height approved by those boards.

13· · · · A.· A-ha.

14· · · · Q.· Is that a yes?

15· · · · A.· Yes.· That's a yes.

16· · · · Q.· What else?

17· · · · A.· Let me remind myself what else.

18· · · · Q.· Sure.

19· · · · A.· Also the fact that they are not proposing any

20· ·parking on the site right now, I don't believe it's

21· ·correct.· I think the town code requires all parking to

22· ·be provided, including for all the commercial parcels.

23· · · · Q.· The current plans have a parking garage.

24· · · · A.· It's only providing required parking for the

25· ·residential part.· It's not sufficient parking.

Page 172
·1· · · · Q.· I see.· I misunderstood.· Your assessment of

·2· ·their July plans were it doesn't provide enough

·3· ·parking.

·4· · · · A.· Yes.

·5· · · · Q.· How much does it provide?

·6· · · · A.· It provides only parking for the residential

·7· ·portion.

·8· · · · Q.· And how much do you think they shall have

·9· ·under the code?

10· · · · A.· They should provide parking for all the

11· ·additional commercial areas.· I haven't calculated the

12· ·number, but enough for 19,000 square feet of commercial

13· ·that add some restaurants.

14· · · · Q.· But as you sit here, you haven't calculated

15· ·what that number is?

16· · · · A.· No, but significantly more parking that it's

17· ·currently serving.

18· · · · Q.· What else about the plan that you reviewed

19· ·cannot be approved in current form?

20· · · · A.· The height and the parking.

21· · · · Q.· So when you say the height, it's the five

22· ·feet.

23· · · · A.· Yes.

24· · · · Q.· And the parking is the additional spaces.

25· · · · A.· Yes.

Page 173
·1· · · · Q.· That we just talked about.· Other than that,

·2· ·anything else?

·3· · · · · · MR. REISS:· Form.

·4· · · · · · THE WITNESS:· Define anything else.

·5· ·BY MR. BUCKNER:

·6· · · · Q.· Okay.

·7· · · · A.· I didn't find anything else.

·8· · · · Q.· You didn't find anything else that would not

·9· ·comply with the current code.

10· · · · · · MR. REISS:· Form.

11· · · · · · THE WITNESS:· Not in the previous version, no.

12· ·BY MR. BUCKNER:

13· · · · Q.· I know you haven't reviewed the current

14· ·version.· I'm just asking about the one you reviewed.

15· · · · A.· There has been a lot of versions.

16· · · · Q.· You say on page 10 of your report, in order to

17· ·be approved, the project would have to add a minimum of

18· ·44 additional parking spaces to satisfy its parking

19· ·requirements.

20· · · · A.· I get -- that would be based on the previous

21· ·numbers of the -- the previous numbers of the proposal,

22· ·so not on the current proposal, yes.

23· · · · Q.· I'm only asking about the one you reviewed,

24· ·the July plans.

25· · · · A.· Yeah, there would be.· I guess I did calculate
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Page 174
·1· ·it.

·2· · · · Q.· And can you tell me how you came up with that

·3· ·number?

·4· · · · A.· Following the parking requirements for

·5· ·commercial and restaurants.

·6· · · · Q.· And you also, in the course of your expert

·7· ·work in this case, you reviewed Mr. Vargas' declaration

·8· ·with regard to the three hypotheticals --

·9· · · · A.· Yes.

10· · · · Q.· One is the current -- I guess it's three

11· ·hypotheticals.· You reviewed that?

12· · · · A.· I reviewed that, yes.

13· · · · Q.· With regard to Mr. Vargas' expert declaration,

14· ·do you have any disagreement with his analysis?

15· · · · A.· No, not necessarily with the analysis.

16· · · · Q.· Do you have any disagreement with it at all?

17· · · · A.· I have a disagreement with the underlying

18· ·premise.

19· · · · Q.· Which is?

20· · · · A.· Two of the -- two of the cases had no parking

21· ·on them.· Let me go back.· Can you point to me where it

22· ·is?

23· · · · Q.· Actually, I don't think we have --

24· · · · A.· I want to be specific.

25· · · · Q.· That's the one thing I may not have a copy of.

Page 175
·1· ·Let's go off the record.

·2· · · · · · (Discussion off the record.)

·3· · · · · · MR. BUCKNER:· Exhibit 17.

·4· · · · · · (The document referred to

·5· · · · · · was thereupon marked as

·6· · · · · · Plaintiff's Exhibit Number

·7· · · · · · 17 for Identification,

·8· · · · · · a copy of which is attached

·9· · · · · · hereto.)

10· ·BY MR. BUCKNER:

11· · · · Q.· Mr. Vargas' report.

12· · · · A.· I'm ready when you are.

13· · · · Q.· A couple of things about this.· We talked

14· ·earlier today, you said that under 130-33 of the code,

15· ·the Assemblage, at least theoretically could have up to

16· ·120,000 square feet of commercial on it.

17· · · · A.· Yes.

18· · · · Q.· And that analysis is not on Mr. Vargas'

19· ·report.

20· · · · A.· No.

21· · · · Q.· He does 22,500, 50,625 and the project,

22· ·correct?

23· · · · A.· And the project, yeah.

24· · · · Q.· And so one of the things I asked you was --

25· ·well, maybe I should start at the beginning.

Page 176
·1· · · · · · Have you previously reviewed this?

·2· · · · A.· I read it, yes.

·3· · · · Q.· Thank you.· And I asked you what, if anything,

·4· ·you disagreed with in Exhibit 17.

·5· · · · A.· I don't disagree with it.

·6· · · · Q.· Okay.· And you may have answered this.

·7· ·Forgive me if you did.· We were talking a moment ago

·8· ·about the plans you reviewed, the July plans for the

·9· ·project.

10· · · · A.· A-ha.· Approximately --

11· · · · Q.· I'm not holding you.· Whatever ones in the

12· ·flash drive, that's the one you read, right?

13· · · · A.· Yes.

14· · · · Q.· And I wasn't sure if I asked you this or not,

15· ·but you brought up it's got to get planning board and

16· ·design review board approval.

17· · · · A.· Yes.· Sometimes they go together, but yes.

18· · · · Q.· They need the five extra feet of height

19· ·approved.

20· · · · A.· Yes.

21· · · · Q.· And they need a minimum of 44 additional

22· ·parking spaces.

23· · · · A.· Yes.

24· · · · Q.· Other than those things, is there anything

25· ·else that in your reading of the plans that the project

Page 177
·1· ·needs, but does not have?

·2· · · · · · MR. REISS:· Form.

·3· · · · · · THE WITNESS:· There are some things I haven't

·4· · · · looked at.· There are things I haven't considered.

·5· · · · Like those are the big ticket items.

·6· ·BY MR. BUCKNER:

·7· · · · Q.· I just want to know if there is anything I

·8· ·missed.

·9· · · · · · MR. REISS:· Form.

10· · · · · · THE WITNESS:· I'm sure there is a lot of

11· · · · things you missed, but not that I can think of

12· · · · right now.

13· ·BY MR. BUCKNER:

14· · · · Q.· Okay.· And is there anything -- well, strike

15· ·that.

16· · · · · · Are there any -- in talking about your

17· ·analysis that we discussed today and that's in your

18· ·expert report, is there any scholarly literature that

19· ·you rely on that discusses how you do the kind of

20· ·analysis you've done?

21· · · · A.· I'm sure.· I do it more as a matter of

22· ·practice.

23· · · · Q.· Okay.

24· · · · A.· So I don't have anything off the top of my

25· ·head that I use on a regular basis as a reference.
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Page 178
·1· · · · Q.· Is there anything that would explain how

·2· ·one -- strike that.

·3· · · · · · Is there any reference material, scholarly

·4· ·literature or the like that explains how one does the

·5· ·circulation analysis that you were describing before?

·6· · · · A.· Again, you do it in architecture school, you

·7· ·do it in urban planning school.· That's one thing we

·8· ·get trained to do, yes.· So I'm sure there is plenty

·9· ·written out there.

10· · · · Q.· But as you sit there, nothing comes to mind?

11· · · · A.· No, I wouldn't be referencing one particular.

12· ·It's more of a scale than anything.

13· · · · Q.· Okay.· What kind of continuing education do

14· ·you take to keep up with those skills?

15· · · · A.· I'm required to take continuing education.

16· · · · Q.· What is the requirement?

17· · · · A.· I forget.· 36 credits of this and I have to

18· ·take some planning law and I have to -- some

19· ·transportation points.· It's a long list.

20· · · · Q.· And is that required by your job or required

21· ·by a license?

22· · · · A.· My certification.· My certification.

23· · · · Q.· As a planner.

24· · · · A.· As a planner, yes.

25· · · · · · MR. BUCKNER:· Okay.· I actually have no more

Page 179
·1· · · · questions.

·2· · · · · · · · · · · · CROSS EXAMINATION

·3· ·BY MR. REISS:

·4· · · · Q.· Super quick.· Mr. Buckner was asking you a lot

·5· ·about the Sunset Harbour plans.· Do you remember those

·6· ·questions?

·7· · · · A.· Yes.

·8· · · · Q.· Did you do a thorough study of the plans to

·9· ·determine in all respects those plans might not comply

10· ·with the City code?

11· · · · A.· No.

12· · · · Q.· Were you hired for that purpose?

13· · · · A.· No.

14· · · · Q.· Did you undertake that process?

15· · · · A.· No, sir.

16· · · · Q.· So when you told him things that you did pick

17· ·up on that were not within the scope of the City of

18· ·Miami Beach code, those were incidental to the reason

19· ·why you were looking at the plans, correct?

20· · · · A.· Yes.

21· · · · Q.· Looking at Exhibit 8.· You prepared Exhibit 8,

22· ·right?

23· · · · A.· Yes, sir.

24· · · · Q.· And you prepared it based on your expertise as

25· ·a planner, correct?

Page 180
·1· · · · A.· Yes, sir.

·2· · · · Q.· And your experience working for the City of

·3· ·Miami Beach?

·4· · · · A.· Yes.

·5· · · · Q.· And also your personal presence in the City of

·6· ·Miami Beach?

·7· · · · A.· Yes.

·8· · · · · · MR. BUCKNER:· Objection, leading.

·9· · · · · · MR. REISS:· It's cross.

10· · · · · · MR. BUCKNER:· It's your witness.

11· · · · · · MR. REISS:· You called the witness here today.

12· · · · I'm taking cross.

13· ·BY MR. REISS:

14· · · · Q.· You see where the Beach Towing property is?

15· · · · A.· Yes.

16· · · · Q.· It says Beach Towing.

17· · · · A.· Yes.

18· · · · Q.· So there is a building?

19· · · · A.· Yes.

20· · · · Q.· And then there is a paved storage area?

21· · · · A.· Yes.

22· · · · Q.· There is no vacant lot there at all, is there?

23· · · · A.· Oh, no.

24· · · · Q.· It's not vacant land as defined by the code,

25· ·is there?

Page 181
·1· · · · A.· No, sir.

·2· · · · Q.· In fact, the building itself is part of the

·3· ·towing business, correct?

·4· · · · A.· Yes.

·5· · · · · · MR. BUCKNER:· Object to the form.

·6· · · · · · MR. REISS:· What's the matter with the form?

·7· · · · · · MR. BUCKNER:· You are leading.· You can't

·8· · · · treat this cross as your witness.

·9· · · · · · MR. REISS:· Yes, I can.

10· ·BY MR. REISS:

11· · · · Q.· The storage area is paved, correct?

12· · · · A.· The storage area, yes, it's paved.

13· · · · Q.· At Beach Towing's property.

14· · · · A.· Yes.

15· · · · Q.· And there is lighting.

16· · · · A.· Yes.

17· · · · Q.· And landscaping.

18· · · · A.· A little, yes.

19· · · · Q.· And there is drainage.

20· · · · A.· Yes.

21· · · · Q.· It's not vacant land.

22· · · · A.· No, sir.

23· · · · · · MR. BUCKNER:· Object to form.

24· ·BY MR. REISS:

25· · · · Q.· Have you read Thomas Mooney's determination
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Page 182
·1· ·dated August 30th, 2018 that Beach Towing's use of the

·2· ·property located at 1349 Dade Boulevard is a legal

·3· ·nonconforming use?

·4· · · · A.· Yes, sir.

·5· · · · Q.· Do you agree with that?

·6· · · · A.· I agree with it.

·7· · · · Q.· And in your capacity as an expert planner, do

·8· ·you agree with the determination of Thomas Mooney on

·9· ·August 30th, 2018 that Beach Towing's use of the

10· ·property located at 1349 Dade Boulevard is a legal

11· ·nonconforming use?

12· · · · A.· Yes, sir.

13· · · · Q.· If I understand your testimony, you are

14· ·currently the planner for what city?

15· · · · A.· The town of Miami Lakes.

16· · · · Q.· And so if I understand your testimony, you

17· ·hold the position analogous to Thomas Mooney, but up in

18· ·Miami Lakes.· Is that correct?

19· · · · A.· Yes, sir.

20· · · · Q.· Do you consider yourself to be an expert in

21· ·city planning, correct?

22· · · · A.· Yes.

23· · · · Q.· I think you were talking during your direct

24· ·examination with Mr. Buckner about what you did in 2010

25· ·to determine what other companies pre-1989 were in the

Page 183
·1· ·C-5 and C-6 district doing towing.· Do you remember

·2· ·that?

·3· · · · · · MR. BUCKNER:· Object to form.

·4· · · · · · THE WITNESS:· Yes.

·5· · · · · · MR. REISS:· What's the matter with the form?

·6· · · · · · MR. BUCKNER:· I think you are

·7· · · · mischaracterizing the testimony.

·8· ·BY MR. REISS:

·9· · · · Q.· Did I mischaracterize your testimony?

10· · · · A.· Okay.· A little bit.

11· · · · Q.· Okay.· What did you testify to?

12· · · · A.· I said we did some research into what previous

13· ·licenses had existed at the site.

14· · · · Q.· Okay.· At just that site or at C-5 and C-6?

15· · · · A.· Just in that site, yes.

16· · · · Q.· Okay.· When you worked at the City of Miami

17· ·Beach in the planning department, was traffic

18· ·circulation an issue that you dealt with?

19· · · · A.· Yes.

20· · · · Q.· In what respect?

21· · · · A.· I did the -- when I did parking analysis, one

22· ·of the things that we looked at a lot was where valet

23· ·operations would store their vehicles and what route

24· ·would be the most expedient to get there and what route

25· ·would be the one they would prefer to use and where

Page 184
·1· ·conflict may arise.

·2· · · · Q.· Is traffic a concern in the planning

·3· ·department in the City of Miami Beach?

·4· · · · A.· Yes, sir.

·5· · · · Q.· Was it when you worked there?

·6· · · · A.· Yes, sir.

·7· · · · Q.· As a city planner, is traffic a consideration?

·8· · · · A.· It consumes us.

·9· · · · Q.· Is that one of the primary issues a planner

10· ·deals with?

11· · · · A.· Yes.

12· · · · Q.· And in the ordinary course in your profession

13· ·as an expert in and planning, do you ordinarily rely on

14· ·traffic reports?

15· · · · A.· Yes, sir.

16· · · · Q.· Do you orderly rely on reports and read

17· ·reports like the ones produced by Mr. Vargas in this

18· ·case?

19· · · · A.· Yes, sir.

20· · · · Q.· You mentioned -- do we have his whole report

21· ·here?· Do you have it printed out with his appendix?

22· · · · A.· Yes.

23· · · · Q.· You mentioned and we were talking about

24· ·whether you found any mistakes.· Is that the new report

25· ·or the old report?· Which date is that?

Page 185
·1· · · · A.· This is the March, 2018 and I have the new one

·2· ·in another folder.· The new one is in this folder.

·3· · · · Q.· With the appendix?

·4· · · · A.· Yes.

·5· · · · Q.· Can you go to Vargas 557?

·6· · · · A.· 557 you said?

·7· · · · Q.· Yes.· What's your understanding of that

·8· ·document?

·9· · · · A.· It's a diagram of an intersection.

10· · · · Q.· It's part of Mr. Vargas' report?

11· · · · A.· Yes.

12· · · · Q.· And is that some of the data that he relies on

13· ·to reach his conclusions?

14· · · · A.· Yes.

15· · · · Q.· Is that accurate, that page?

16· · · · A.· No.

17· · · · Q.· What's not accurate about it?

18· · · · A.· Is says the intersection is not signalized and

19· ·this intersection happens to have a light on it.

20· · · · Q.· Okay.· Is that significant?

21· · · · A.· Yes.

22· · · · Q.· Okay.· If it's part of the report, how do you

23· ·rely on the data if they don't know whether an

24· ·intersection has a signal or not?

25· · · · A.· Yeah, it makes me wonder.
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Page 186
·1· · · · Q.· I'm asking because I think you mentioned to

·2· ·Mr. Buckner that you didn't find any other mistakes in

·3· ·the report and I don't think you mentioned that.

·4· · · · · · If you go to the previous page, 556.· Is that

·5· ·about the same intersection?

·6· · · · A.· 556 is about the same intersection?· It would

·7· ·appear, yes.

·8· · · · Q.· And what does it say?

·9· · · · A.· Not signalized.

10· · · · Q.· So that's wrong, too.

11· · · · A.· Yes.

12· · · · Q.· So the data is flawed in this report.

13· · · · A.· Yes.

14· · · · Q.· So how can you rely on a report when the data

15· ·is obviously flawed?

16· · · · A.· I have to rely on what I have.

17· · · · Q.· Okay.· So you relied on it despite the fact

18· ·that it's flawed.

19· · · · A.· I believe so.

20· · · · Q.· How about as a professional planner in

21· ·general, if you got this on your desk at the City of

22· ·Miami Lakes, would you question the --

23· · · · A.· I would question him.

24· · · · Q.· Is that something normally a planner does when

25· ·not reviewing but when reading --

Page 187
·1· · · · A.· Yes.

·2· · · · Q.· -- a traffic report?

·3· · · · A.· Yes.

·4· · · · Q.· Go to page 548 in Vargas' report.· What is

·5· ·that?

·6· · · · A.· Same problem.· It's another diagram of an

·7· ·intersection.

·8· · · · Q.· How many intersections does this report

·9· ·approximately analyze?

10· · · · A.· Five or six.

11· · · · Q.· Five or six and two of them he doesn't know

12· ·whether or not there is a signal there.

13· · · · A.· Yes.

14· · · · Q.· What intersection is on page 548?

15· · · · A.· 548 is the intersection of Dade Boulevard and

16· ·Purdy Avenue.

17· · · · Q.· To your personal knowledge, there is, in fact,

18· ·a signal there.

19· · · · A.· Yes.· I sat at that signal quite a few times.

20· · · · Q.· It's just a blatant error.

21· · · · A.· Yes.

22· · · · Q.· So how can you rely on the traffic count if

23· ·they don't know if there is a light there or not?

24· · · · A.· Yes, exactly.

25· · · · Q.· The page before that, 547.· What intersection

Page 188
·1· ·is that referring to?

·2· · · · A.· It's referring to the same intersection.

·3· · · · Q.· It says what about whether there is a signal?

·4· · · · A.· It is not signalized.

·5· · · · Q.· As a professional planner, you said one of the

·6· ·major issues you deal with is traffic, right?

·7· · · · A.· Yes.

·8· · · · Q.· Is there anything mysterious about your

·9· ·conclusion that if there is more cars on a street,

10· ·there is more accidents?

11· · · · A.· No.

12· · · · Q.· That's something that requires data to --

13· · · · A.· Common knowledge, yeah.

14· · · · Q.· Also, we were talking about the -- let's go to

15· ·your report.· Actually, let's go to your diagram,

16· ·Exhibit 15.

17· · · · · · If I understand what you're trying to show

18· ·here, this is generally the traffic circulation, in

19· ·your professional opinion, that would more often than

20· ·not be followed if they built this project with no

21· ·parking garage, correct?

22· · · · A.· Yes.

23· · · · Q.· And you felt it was in Beach Towing's best

24· ·interest that there not be the parking garage at the

25· ·Sunset Harbour project that they are contemplating

Page 189
·1· ·because that would direct most of the traffic away from

·2· ·the road where they are towing trucks.· Is that

·3· ·correct?

·4· · · · · · MR. BUCKNER:· Object to form.

·5· · · · · · THE WITNESS:· Rephrase.

·6· ·BY MR. REISS:

·7· · · · Q.· Okay.· It's my understanding that Exhibit 5 is

·8· ·intended to demonstrate that if they built their

·9· ·project without a parking garage component, the

10· ·majority of the traffic going to their project would be

11· ·redirected away from Bay Road to the municipal garage.

12· · · · A.· Yes.

13· · · · · · MR. BUCKNER:· Object to form.

14· ·BY MR. REISS:

15· · · · Q.· Is that the conclusion you are trying to

16· ·depict?

17· · · · A.· That's the conclusion I'm trying to depict,

18· ·yes.

19· · · · Q.· And this is a -- and that's your opinion as a

20· ·certified planner, correct?

21· · · · A.· Yes, sir.

22· · · · Q.· And is it your -- you say in your report

23· ·having considered all the materials on page seven of

24· ·10, you say adding vehicles to Bay Road and access

25· ·roads around Beach Towing would slow in and out
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Page 190
·1· ·operations and increase opportunity for accidents to

·2· ·complete towing vehicles in privately operated

·3· ·vehicles.· In conclusion, it is my professional opinion

·4· ·it would serve Beach Towing's interest to restrict or

·5· ·curtail any parking in its immediate vicinity.

·6· · · · A.· Yes.

·7· · · · Q.· And when you say any parking, would you

·8· ·include curtailing a parking lot across the street?

·9· · · · A.· Yes.

10· · · · Q.· Would that include a storage in a facility

11· ·across the street?

12· · · · A.· Yes.

13· · · · Q.· Would that include another tow truck company

14· ·across the street?

15· · · · A.· Oh, definitely, yes.

16· · · · Q.· And has there been any change in circumstances

17· ·in the neighborhood since 2003 to today that would

18· ·change your opinion in that regard?

19· · · · A.· No, sir.

20· · · · Q.· Traffic has been an issue in Miami Beach since

21· ·you started working there when?

22· · · · A.· Yes, sir.· 2010.

23· · · · Q.· So traffic has been an issue then and it's an

24· ·issue now.

25· · · · A.· It's an issue.

Page 191
·1· · · · Q.· And it's a matter of degree, right?· It could

·2· ·always be worse.· The idea is to try to keep traffic

·3· ·flowing as best you can, correct?

·4· · · · A.· Yes.

·5· · · · Q.· And no change in conditions in Sunset Harbour

·6· ·over the last 15 years has changed that, has it?

·7· · · · A.· No, not at all.

·8· · · · Q.· Since 2003 to the present, it's your

·9· ·professional opinion it would be -- that Beach Towing

10· ·has an interest in keeping as much traffic away from

11· ·Bay Road as possible, correct?

12· · · · A.· Yes, sir.

13· · · · Q.· Even if it helps a little bit, it's still in

14· ·Beach Towing's best interest, correct?

15· · · · A.· Yes, sir.

16· · · · Q.· So Exhibit 16, I believe it shows a depiction

17· ·of, if the proposed project goes up, it will be just a

18· ·general description of increased traffic on Bay Road

19· ·where the two tow truck companies are, right?

20· · · · A.· Yes, sir.

21· · · · Q.· And you agree with Mark Festa that the less

22· ·traffic on Bay Road the better, right?

23· · · · A.· Yes.

24· · · · Q.· At least for Beach Towing anyway.

25· · · · A.· Yes, sir.

Page 192
·1· · · · Q.· And in this project, it's a proposed garage.

·2· ·Would your opinion be the same if they were putting a

·3· ·parking lot across the street?

·4· · · · A.· Definitely.

·5· · · · Q.· Would your opinion be the same if they were

·6· ·putting a storage facility across the street?

·7· · · · A.· Yes, sir.

·8· · · · Q.· Would your opinion be the same if they were

·9· ·putting a tow truck company across the street?

10· · · · A.· Yes.

11· · · · Q.· That's because the terminus of the trips, to

12· ·use whatever language, I don't know if it's parking or

13· ·if it's traffic or planning, would be across the

14· ·street.

15· · · · A.· Yes.

16· · · · Q.· So the more Beach Towing can keep the terminus

17· ·away from across the street on Bay Road where there is

18· ·no other exit between 18th and Dade Boulevard, the

19· ·better it is for Beach Towing.

20· · · · A.· Definitely.· Yes, sir.

21· · · · Q.· It's your opinion that Beach Towing's use of

22· ·the building and parking storage area adjacent to it at

23· ·1349 Dade Boulevard is a legal nonconforming use.

24· · · · A.· Yes.

25· · · · Q.· Do you anticipate, as a city planner, for the

Page 193
·1· ·foreseeable future, that Beach Towing will continue to

·2· ·have an interest in keeping traffic on Bay Road to a

·3· ·minimum?

·4· · · · A.· Yes, sir.

·5· · · · Q.· Do you think anything changing -- do you

·6· ·foresee any changes in the neighborhood in the future

·7· ·that will undermine that interest?

·8· · · · A.· Quite the opposite.

·9· · · · Q.· Why?

10· · · · A.· Probably more interest as the neighborhood

11· ·becomes more congested.

12· · · · Q.· And just because it's getting more congested,

13· ·does that, as a city planner, does that mean that you

14· ·stop trying to keep it from getting worse?

15· · · · A.· No.

16· · · · Q.· The worse it gets, actually the more you try

17· ·to keep it to a minimum, correct?

18· · · · A.· Right.

19· · · · Q.· Not the opposite.

20· · · · A.· Right.

21· · · · Q.· You looked at the affidavit of Ms. Dougherty

22· ·and she listed some changes from allegedly -- she lists

23· ·two sets of changes allegedly in the neighborhood.· Do

24· ·you remember going over that?

25· · · · A.· Yes.

Susana Alonso
September 06, 2018 190 to 193 

U.S. LEGAL SUPPORT
www.uslegalsupport.com

YVer1f

Susana Alonso
September 06, 2018

U.S. LEGAL SUPPORT
www.uslegalsupport.com



Page 194
·1· · · · Q.· Does any of that have any relationship to

·2· ·whether or not Beach Towing would have an interest in

·3· ·keeping traffic on Bay Road its sole means of ingress

·4· ·and egress to a minimum?

·5· · · · A.· No, it has no bearing.

·6· · · · Q.· So all these changes in the neighborhood have

·7· ·nothing to do with Beach Towing's interest in keeping a

·8· ·terminus end of a trip for parking from across the

·9· ·street.

10· · · · A.· No, sir.

11· · · · Q.· No, I'm wrong or it doesn't change your

12· ·opinion?

13· · · · A.· No, it doesn't change anything.

14· · · · · · MR. BUCKNER:· You have a call, Allan.

15· · · · · · MR. REISS:· I know.· I pushed it off a little

16· · · · bit.· They are all waiting.· I know you have

17· · · · redirect, so I'm just trying to wrap.· Did I create

18· · · · a nightmare?· Are you going to go here for another

19· · · · hour?

20· · · · · · MR. BUCKNER:· No.

21· · · · · · MR. REISS:· Did you put that all on the

22· · · · record?

23· · · · · · THE REPORTER:· Unless you tell me to go off.

24· · · · · · MR. REISS:· You're right.· I'm wrong.· I'm

25· · · · speaking to the court reporter.

Page 195
·1· ·BY MR. BUCKNER:

·2· · · · Q.· To your knowledge, where were you before 1989?

·3· · · · A.· High school.

·4· · · · · · MR. REISS:· That's all I have.

·5· · · · · · MR. BUCKNER:· It's up to you.· Do you want me

·6· · · · to do it or do you want to take your call?

·7· · · · · · MR. REISS:· Can you do it in 10 minutes?

·8· · · · · · MR. BUCKNER:· I can try.

·9· · · · · · · · · · · · REDIRECT EXAMINATION

10· ·BY MR. BUCKNER:

11· · · · Q.· Let me ask you a few things.

12· · · · · · First of all, Mr. Reiss asked you about

13· ·Exhibit 15.· Do you recall that?

14· · · · A.· Yes, sir.

15· · · · Q.· Exhibit 15, according to your report, is the

16· ·existing vehicular circulation in Sunset Harbour, is it

17· ·not?

18· · · · A.· Yes.

19· · · · Q.· That's what it is.

20· · · · A.· It's how the existing circulation functions,

21· ·yes.

22· · · · Q.· Today right now.

23· · · · A.· Yes.

24· · · · Q.· Without any changes to the area.

25· · · · A.· Without any changes, yes.

Page 196
·1· · · · Q.· And that's why it says figure two, existing

·2· ·vehicular circulation.

·3· · · · A.· Yes, sir.

·4· · · · Q.· Exhibit 15 is figure two from your report,

·5· ·correct?

·6· · · · A.· Yes, sir.

·7· · · · Q.· Okay.· Mr. Reiss asked you, and I don't have

·8· ·Vargas 556 and 557, what intersection, we were talking

·9· ·about the signalized intersection.· Do you recall that?

10· · · · A.· One is Purdy Avenue and the other one is on

11· ·West, West and Dade Boulevard.

12· · · · Q.· West and Dade --

13· · · · A.· Purdy and Dade, yeah.

14· · · · Q.· Okay.· He asked you whether those were

15· ·mistakes in the report, correct?

16· · · · A.· They are mistakes in the data, yes.

17· · · · Q.· We are talking about Mr. Vargas' traffic

18· ·analysis for the City, not his expert report here,

19· ·correct?

20· · · · A.· It's what was submitted in the March version

21· ·of the report, yes.

22· · · · Q.· The March report to the City.

23· · · · A.· I would assume it's the one submitted to me.

24· ·I don't know where else he has submitted it.

25· · · · Q.· I want to make sure that what we are not

Page 197
·1· ·referring to is Exhibit 17.

·2· · · · A.· We are not referring to Exhibit 17, no.

·3· · · · Q.· And have you asked Mr. Reiss or Mr. Andrade to

·4· ·go have someone do a new traffic study to see if there

·5· ·was anything wrong with the Vargas traffic study?

·6· · · · A.· It has been discussed, yes.

·7· · · · Q.· Did you ask them to do it?

·8· · · · A.· It wouldn't be me to ask them.

·9· · · · Q.· Okay.· Were you comfortable rendering your

10· ·opinion today based on Mr. Vargas' reports without

11· ·having a new report done?

12· · · · A.· I'm comfortable using his data with the caveat

13· ·that there is some data that may be not quite great.

14· · · · Q.· Okay.· So you were willing to come in here --

15· · · · A.· So on a general -- generally yes, I still keep

16· ·that in the back of my mind that there is some mistakes

17· ·in the collection of data.

18· · · · Q.· And the two mistakes you found were two

19· ·intersections not at issue here, that he had as not

20· ·signalized that actually are signalized, correct?

21· · · · A.· I don't agree with that.

22· · · · Q.· Okay.· Neither one of them is Bay Road.

23· · · · A.· Yeah, but they are very important

24· ·intersections.

25· · · · Q.· Well, before you told me earlier in your
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Page 198
·1· ·testimony when I was asking you to compare Bay to

·2· ·Purdy, that Purdy was irrelevant.· One of those

·3· ·intersections is Purdy and Dade, right?

·4· · · · A.· I did not say the word irrelevant.

·5· · · · Q.· So Purdy, the traffic on Purdy is important in

·6· ·your analysis.

·7· · · · A.· I didn't say that either.· My analysis, I was

·8· ·not looking at Purdy directly.· I was more concerned

·9· ·with Bay Road.· However, for purposes of the traffic

10· ·study, yes, Purdy is very important.· I did not

11· ·microanalyze Purdy.

12· · · · Q.· For purposes of your expert opinion in this

13· ·case, did you look at Purdy Road or not?

14· · · · A.· I glanced at it.

15· · · · Q.· Okay.· So whether there is a mistake with

16· ·regard to signalizing or not signalizing on Purdy,

17· ·since you just glanced at it, it doesn't affect your

18· ·opinion.

19· · · · A.· It makes me worry about what else is wrong in

20· ·the report, yes.· It makes me look at it more closely.

21· · · · Q.· So other than those two areas, did you find

22· ·any others?

23· · · · A.· I didn't go through it with a fine tooth comb.

24· ·Those were very obvious.

25· · · · Q.· Okay.· So the answer to my question is no, you

Page 199
·1· ·found no other errors.

·2· · · · A.· I found no other errors.

·3· · · · Q.· And you were willing to come in here and

·4· ·render do an expert opinion and do an expert report

·5· ·based on Mr. Vargas' traffic studies, correct?

·6· · · · A.· Sure.

·7· · · · Q.· And you didn't demand a new traffic study to

·8· ·be done before you were willing to render your expert

·9· ·opinion, correct?

10· · · · A.· It is not my place to require traffic studies.

11· · · · Q.· You are here as an expert witness, right?

12· · · · A.· Yes, sir.

13· · · · Q.· You were being asked to testify.· This is your

14· ·first time testifying as an expert, right?

15· · · · A.· Yes, sir.

16· · · · Q.· And if you were being asked to testify as an

17· ·expert based on data that you found faulty, would you

18· ·agree to do that?

19· · · · A.· Probably not.

20· · · · Q.· Probably not?

21· · · · A.· Well --

22· · · · Q.· Are there circumstances under which you would

23· ·come in and testify based on faulty data?

24· · · · A.· No.

25· · · · Q.· So you would not testify as an expert based on

Page 200
·1· ·faulty data, correct?

·2· · · · A.· No.

·3· · · · Q.· Is that correct?

·4· · · · A.· Yes, that's correct.

·5· · · · Q.· Okay.· So you were willing to come in here

·6· ·based on Mr. Vargas' data, correct?

·7· · · · A.· I am not testifying based on Mr. Vargas' data.

·8· ·I'm testifying that I have looked at Mr. Vargas' data

·9· ·and his numbers inform my opinion, but I'm not basing

10· ·my opinion based on his data solely.

11· · · · Q.· Well, when you say his numbers inform your

12· ·opinion, do you have any other traffic count numbers

13· ·from any other source other than Mr. Vargas' report?

14· · · · A.· My opinions don't necessarily come only from

15· ·traffic counts.

16· · · · Q.· Okay.· There are traffic counts in your

17· ·report, are there not?

18· · · · A.· Yes, and I'm citing Mr. Vargas' numbers.

19· · · · Q.· So you relied on his report.

20· · · · A.· It is the report that has been submitted to

21· ·the City, so that is the report that the City is going

22· ·to be working off of, yes.

23· · · · Q.· And you relied on that report.

24· · · · A.· The City is relying on that report.

25· · · · Q.· And you relied on that report.

Page 201
·1· · · · A.· I'm fighting.· I'm quoting it.

·2· · · · Q.· Okay.· When you include it in your expert

·3· ·report, you don't think you are relying on it?

·4· · · · A.· I am quoting it.

·5· · · · Q.· Do you expect the court to ignore that part of

·6· ·your expert opinion where you talk about traffic

·7· ·counts?

·8· · · · A.· My report is not about the traffic counts.

·9· ·I'm just quoting the traffic report.· So if the traffic

10· ·counts are right or wrong, I'm not saying that those

11· ·traffic counts are right or wrong.· The traffic study

12· ·will say whether those counts are right or wrong.  I

13· ·don't have an opinion as to whether they are right or

14· ·wrong.

15· · · · Q.· So is it your practice as an expert to include

16· ·data that you have questions about in your report?

17· · · · A.· I'm quoting it, yes.

18· · · · Q.· Okay.· Where in your report does it say I have

19· ·questions about this data?

20· · · · A.· It doesn't say that, no.

21· · · · Q.· And so as you sit here, you have no questions

22· ·about this data, do you?

23· · · · A.· I have questions about this data.

24· · · · Q.· So you have questions about this data, but you

25· ·haven't put it anywhere in your report that you have
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Page 202
·1· ·questions about this data.

·2· · · · A.· No, I haven't put that in my report.

·3· · · · Q.· You submitted this report as part of your

·4· ·testimony as an expert in this case, but you haven't

·5· ·told the court that you have questions about the data

·6· ·that you're submitting.

·7· · · · · · MR. REISS:· Objection.· That's just nasty and

·8· · · · argumentative.· She's not telling the court

·9· · · · anything, but go ahead and answer the question.

10· · · · · · THE WITNESS:· I'm testifying to it right now.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.· And if you had questions -- strike

13· ·that.

14· · · · · · Have you asked Mr. Reiss or Mr. Andrade or

15· ·anybody on their side of the case to go get you new

16· ·data?

17· · · · A.· I have asked them to consider it, yes.

18· · · · Q.· Have they done it?

19· · · · A.· I think they are looking for someone.

20· · · · Q.· Okay.· But as you sit here right now, you are

21· ·testifying based on what's in Mr. Vargas' report.

22· · · · · · MR. REISS:· Objection.· It's been answered

23· · · · like four times.

24· · · · · · THE WITNESS:· It's the only data available.

25· · · · So yes, I'm basing conclusions on data that was
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·1· · · · found in the report submitted by the plaintiff,

·2· · · · yes.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· Mr. Reiss asked you about Exhibit 16,

·5· ·the project with the proposed garage.· Do you remember

·6· ·those questions?

·7· · · · A.· 16, yes.

·8· · · · Q.· On Exhibit 16, you show the entry and exit

·9· ·from the garage.· Actually, you just show two points of

10· ·entry into the garage on Bay Road.

11· · · · A.· Yes.

12· · · · Q.· Now, if there was a parking lot there instead

13· ·of a garage, there could be -- the entrance could be on

14· ·Purdy for example, right?

15· · · · A.· That is not the scenario that was submitted.

16· · · · Q.· I'm not asking you that.· Mr. Reiss asked you

17· ·about parking lots.· Do you remember that?

18· · · · A.· Yes.

19· · · · Q.· And he asked about storage yards.

20· · · · A.· Yes.

21· · · · Q.· He asked you about tow truck companies.

22· · · · A.· Yes.

23· · · · Q.· None of those scenarios were submitted to the

24· ·City, correct?

25· · · · A.· Not that I know of.

Page 204
·1· · · · Q.· Those are scenarios Mr. Reiss just gave you,

·2· ·right?

·3· · · · A.· Yes.

·4· · · · Q.· So the scenario in Exhibit 16 is the proposal

·5· ·to build the project that Sunset land plans to build,

·6· ·correct?

·7· · · · A.· Yes.

·8· · · · Q.· But if under Mr. Reiss' hypothetical, there

·9· ·was a parking lot there, the entry and egress point

10· ·could be on Purdy Road, for example, right?

11· · · · A.· Could be.

12· · · · Q.· It could be on 18th Street, correct?

13· · · · A.· Could be.

14· · · · Q.· And if it was a tow truck company, the entry

15· ·and exit point could be on Purdy, correct?

16· · · · A.· Could be.

17· · · · Q.· And it could be on 18th, correct?

18· · · · A.· No.

19· · · · Q.· Why couldn't it be on 18th?

20· · · · A.· Because the block on 18th is already built

21· ·out, so you would have to assemble those lots as well.

22· · · · Q.· Okay.· So it could be on -- we are talking

23· ·about the proposed garage.· Doesn't it go all the way

24· ·to 18th Street?

25· · · · A.· No.

Page 205
·1· · · · Q.· Is there a building or something in between

·2· ·the proposed garage --

·3· · · · A.· Yes.

·4· · · · Q.· -- and 18th Street?

·5· · · · A.· Yes.

·6· · · · Q.· It does not abut 18th?

·7· · · · A.· No, it does not.

·8· · · · Q.· So if you had a storage yard on the proposed

·9· ·project site, the entry and exit point to that storage

10· ·yard could be on Purdy, correct?

11· · · · A.· It could potentially be anywhere.

12· · · · Q.· It doesn't have to be on Bay.

13· · · · A.· It doesn't have to be on Bay.

14· · · · Q.· And if it was on any of those other streets,

15· ·it wouldn't affect traffic on Bay.

16· · · · A.· I would have to see -- I would have to see

17· ·what it looked like and do an analysis of how people

18· ·enter and exit.

19· · · · Q.· Okay.· So as you sit here, if someone put a

20· ·parking lot, a storage yard or tow truck company on

21· ·that proposed space instead of the project that's

22· ·proposed, it's possible that the way it was configured

23· ·might have no impact on traffic on Bay Road.

24· · · · A.· It depends on the geography and how things are

25· ·configured.· Again, it's a hypothetical that I would be
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Page 206
·1· ·uncomfortable answering.

·2· · · · Q.· Well, you answered Mr. Reiss' hypotheticals.

·3· ·I'm asking you the same hypotheticals.

·4· · · · A.· Yes, but his hypotheticals did not include

·5· ·geography and geometric questions.· It's a little

·6· ·different.

·7· · · · Q.· Let me ask you this.· Instead of putting the

·8· ·project on the site, if somebody put a parking lot, is

·9· ·there any scenario you can envision under which that

10· ·parking lot would not affect traffic on Bay Road?

11· · · · A.· It is difficult to answer.· It would depend

12· ·how it would be designed.

13· · · · Q.· You would need to know a lot more.

14· · · · A.· I would need a lot more information.

15· · · · Q.· As you sit here today, you cannot tell me

16· ·unequivocally that no matter what a storage yard or

17· ·parking lot or a tow truck company was placed on that

18· ·property, it would definitely affect traffic on Bay

19· ·Road.

20· · · · A.· I don't understand that question.

21· · · · Q.· Okay.· As you sit here right now --

22· · · · A.· I'm sitting.

23· · · · Q.· Hypothetically if the proposed site of this

24· ·project was instead a storage yard parking lot or a tow

25· ·truck company, can you say unequivocally that if it was

Page 207
·1· ·any of those three things, it would definitely affect

·2· ·traffic on Bay Road?

·3· · · · A.· Definitely?

·4· · · · Q.· Yes.

·5· · · · A.· Definitely, as in like?

·6· · · · Q.· Unequivocally, definitely, no set of

·7· ·circumstances under which it would not affect traffic

·8· ·on Bay Road.

·9· · · · A.· Anything you build on that lot is going to

10· ·affect traffic on Bay Road.

11· · · · Q.· So you're saying that that lot should be left

12· ·completely undeveloped in order to protect --

13· · · · A.· There is no -- I have no assertion as to

14· ·whether or not it should be developed at all.

15· · · · Q.· You are saying any use, any use of that lot at

16· ·all would affect traffic on Bay Road.

17· · · · A.· That is natural, yes.· Any use on any lot in

18· ·the surrounding neighborhood has bearing on any other

19· ·use in the neighborhood, yes.· Uses have bearings on

20· ·other uses, yes.

21· · · · Q.· So if park was built on that lot, would that

22· ·affect on the road?

23· · · · A.· Yes, it would affect anything that were built

24· ·on any lot would have.

25· · · · Q.· So anything built on that lot is going to

Page 208
·1· ·affect on Bay Road.

·2· · · · A.· Yeah, but very particularly if you include --

·3· · · · Q.· Anything built on that lot.· Your testimony is

·4· ·anything built on that lot is going to affect traffic

·5· ·on Bay Road.

·6· · · · A.· To more degree or less, yes.

·7· · · · Q.· Anything you do with that lot, anything at all

·8· ·will increase traffic on Bay Road.

·9· · · · A.· There is a natural increase of traffic that

10· ·happens anyway, and when you increase density in a

11· ·neighborhood, traffic volumes go up naturally.· So yes,

12· ·any increase in density will have an increase in Bay

13· ·Road.

14· · · · Q.· I didn't say increase --

15· · · · · · MR. REISS:· You are interrupting her.

16· · · · · · THE WITNESS:· If you are adding any use in a

17· · · · currently vacant land, any use that you add in a

18· · · · currently vacant land is going to increase

19· · · · intensity in the neighborhood.· Once you start

20· · · · increasing intensity in the neighborhood, you are

21· · · · increasing the volume of traffic in the

22· · · · neighborhood and that is naturally going to

23· · · · increase the traffic on Bay Road as an organic way.

24· · · · Is there ways in which you can configure land uses

25· · · · to not impact one side more than the other?· Yes.

Page 209
·1· ·BY MR. BUCKNER:

·2· · · · Q.· So your testimony is any use put to the

·3· ·Assemblage -- strike that.

·4· · · · · · Any use put to the land that's subject to the

·5· ·covenant here is going to increase traffic on Bay Road.

·6· · · · A.· Some uses more than others.

·7· · · · Q.· But is the answer to my question yes?

·8· · · · A.· In a relative way, yes.

·9· · · · Q.· Okay.· Some uses will have more --

10· · · · A.· There are so many caveats on that that I could

11· ·be here all day.

12· · · · Q.· But that's my question because you don't want

13· ·to say there is any use that could not increase

14· ·traffic.· I'm trying to make sure I understand you.

15· · · · · · Is there any use that could be put to the

16· ·property subject to the covenant that would not

17· ·increase traffic on Bay Road?

18· · · · A.· Again, that's an absolute that I'm

19· ·uncomfortable going to.

20· · · · Q.· So you can't answer my question.

21· · · · A.· It's too absolute.

22· · · · Q.· Mr. Reiss asked you if you put a parking lot

23· ·on the covenant properties, would that increase traffic

24· ·on Bay Road.· Your answer was yes.

25· · · · A.· Yes.
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·1· · · · Q.· And that would be whether -- no matter where

·2· ·the entrance or exit point was for that parking lot.

·3· · · · A.· There would be preferred options for it if we

·4· ·had to choose, but any parking on that lot would

·5· ·increase traffic on Bay Road, yes.

·6· · · · Q.· No matter where the entrance point was.

·7· · · · A.· Again, some configurations would be preferred.

·8· · · · Q.· That wasn't my question.

·9· · · · · · MR. REISS:· She can answer it and you can ask

10· · · · your next question, but you can't interrupt her.

11· · · · Finish your answer.

12· · · · · · THE WITNESS:· The configuration is key in this

13· · · · whole thing.· It's really not about, sometimes it's

14· · · · not about -- it is about what you put on it and

15· · · · then how you configure it on the lot.

16· ·BY MR. BUCKNER:

17· · · · Q.· Okay.· So if I put a parking lot on the

18· ·covenant property and I configure it so that the

19· ·entrance and exit point was on Purdy, would that

20· ·increase traffic on Bay Road?

21· · · · A.· Yes.

22· · · · Q.· If I put a storage yard on the -- strike that.

23· · · · · · If I put storage yard on the covenant property

24· ·and the entry and exit point was only Purdy, would that

25· ·increase traffic on Bay Road?

Page 211
·1· · · · A.· Yes.

·2· · · · Q.· And if I put anything on the covenant

·3· ·property, regardless of where the entry and exit point

·4· ·is, would that increase traffic?

·5· · · · A.· If there is any vehicles arriving onto the

·6· ·covenant properties, whether they are entering from

·7· ·Purdy or Bay Road, there is still going to be maybe a

·8· ·lesser impact, but there is still going to be an impact

·9· ·on Bay Road.

10· · · · Q.· Let's say I have no parking on the property,

11· ·but I build something there.· Is that going to impact

12· ·traffic on Bay Road?

13· · · · A.· That's probably what's going to impact it the

14· ·least.

15· · · · Q.· Okay.· But it will still impact traffic on Bay

16· ·Road.

17· · · · A.· Again, any use on the vacant land will

18· ·increase traffic on Bay Road, but it's on a gradient.

19· ·So the gradient will be on the lesser side.

20· · · · Q.· Okay.· Have you done an analysis of those

21· ·hypotheticals that Mr. Reiss gave you to determine

22· ·which of them would be the most or least cause of

23· ·increased traffic on Bay Road?

24· · · · A.· Yes, I've done a quick analysis.

25· · · · Q.· Where is that analysis reflected?

Page 212
·1· · · · A.· In this map.

·2· · · · Q.· Other than this map, anything else?

·3· · · · A.· No, that's it.

·4· · · · Q.· There are no traffic counts on this map.

·5· · · · A.· I'm not a traffic engineer, so I don't do

·6· ·traffic counts.

·7· · · · Q.· So you don't know what impact -- well, let me

·8· ·ask you.· Where on this map does it show what the

·9· ·affect of putting a storage yard on the covenant

10· ·property would be?

11· · · · A.· I didn't do the individual, every individual

12· ·or every variation of an individual.· It would be 2,800

13· ·pages if I did that.

14· · · · Q.· The only thing you studied was whether the

15· ·proposed project, that's the only thing you actually

16· ·studied.

17· · · · A.· Yes.

18· · · · · · MR. BUCKNER:· No further questions.

19· · · · · · · · · · · · RECROSS EXAMINATION

20· ·BY MR. REISS:

21· · · · Q.· Okay.

22· · · · · · MR. BUCKNER:· You don't get re-recross.

23· · · · · · MR. REISS:· You can object.

24· · · · · · MR. BUCKNER:· I object to this entirely.

25· ·BY MR. REISS:

Page 213
·1· · · · Q.· He was asking you about impact if he put the

·2· ·ingress and egress for various projects over on Purdy.

·3· ·On their proposed project, if they put the entrance

·4· ·over on Purdy instead of Bay, would that reduce the

·5· ·impact on Bay?

·6· · · · A.· Yes, sir.

·7· · · · · · MR. REISS:· No further questions.

·8· · · · · · MR. BUCKNER:· No further questions.· We are

·9· · · · done.

10· · · · · · MR. REISS:· She will read.

11· · · · · · MR. BUCKNER:· I'll get back to you.

12· · · · · · MR. REISS:· You can e-mail me a copy if he

13· · · · orders.

14· · · · · · (The deposition was concluded at 4:30 p.m.)

15· · · · · · (Reading and signing of the deposition was not

16· ·waived by the witness and all parties.)
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·1· · · · · · · · · · ·CERTIFICATE OF OATH

·2· ·STATE OF FLORIDA

·3· ·COUNTY OF DADE

·4

·5· · · · · · I, Victor Selvaggi, Jr., Florida Professional

·6· ·Reporter, Notary Public, State of Florida, certify that

·7· ·SUSANA ALONSO, AICP, personally appeared before me on

·8· ·September 6, 2018 and was duly sworn.

·9· · · · · · Signed this 24th day of September, 2018.

10

11

12· · · · · · · · · · · ·_________________________________

· · · · · · · · · · · · ·Victor Selvaggi, Jr.

13· · · · · · · · · · · ·Florida Professional Reporter

· · · · · · · · · · · · ·Notary Public, State of Florida

14· · · · · · · · · · · ·Commission No.:· DD879317

· · · · · · · · · · · · ·Expires:· May 10, 2021
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·1· · · · · · · · · ·CERTIFICATE OF REPORTER

·2· ·STATE OF FLORIDA

·3· ·COUNTY OF DADE

·4

·5· · · · · · I, Victor Selvaggi, Jr., Florida Professional

·6· ·Reporter, certify that I was authorized to and did

·7· ·stenographically report the deposition of SUSANA

·8· ·ALONSO, AICP, pages 5 through 213; that a review of the

·9· ·transcript was requested; and that the transcript is a

10· ·true record of my stenographic notes.

11· · · · · · I further certify that I am not a relative,

12· ·employee, attorney, or counsel of any of the parties,

13· ·nor am I a relative or employee of any of the parties'

14· ·attorneys or counsel connected with the action, nor am

15· ·I financially interested in the action.

16· · · · · · Dated this 24th day of September, 2018.
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19· · · · · · · · · · · ·________________________________

· · · · · · · · · · · · ·Victor Selvaggi, Jr., FPR

20· · · · · · · · · · · ·Florida Professional Reporter
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·1

· · ·September 24, 2018

·2

· · ·Susana Alonso, AICP

·3· ·c/o Allan S. Reiss, Esq.

· · ·Levine & Partners

·4· ·3350 Mary Street

· · ·Miami, Florida· 33133

·5

· · ·In Re: Sunset Land Associates v. Mark Festa

·6

· · · · · · · Deposition taken on September 6, 2018

·7· · · · · · · U.S. Legal Support Job No. 1792134

·8· ·The transcript of the above-referenced proceeding has

· · ·been prepared and is being provided to your office for

·9· ·review by the witness.

10· ·We respectfully request that the witness complete their

· · ·review within 30 days and return the errata sheet to

11· ·our office.

12· ·Sincerely,

13

· · ·Victor Selvaggi, Jr., CSR, FPR

14· ·U.S. Legal Support

· · ·One Southeast Third Avenue

15· ·Miami, Florida· 33131

· · ·(305)373-8404

16

· · ·David M. Buckner, Esq.
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·1· · · · · · · · · · · · ·ERRATA SHEET
· · · · · · · · · DO NOT WRITE ON THE TRANSCRIPT
·2· · · · · · · · · ENTER CHANGES ON THIS PAGE
· · · · · · · · IN RE:· Sunset Land v. Mark Festa
·3· · · · · · · · · · ·Susana Alonso, AICP
· · · · · · · · · · · · September 6, 2018
·4· · · · · · · · · · · ·Job No. 1792134
·5· ·|Page |Line |Change· · · · · · · · · · |Reason· · · · |
· · ·|_____|_____|__________________________|______________|
·6· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
·7· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
·8· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
·9· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
10· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
11· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
12· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
13· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
14· ·|_____|_____|__________________________|______________|
· · ·|_____|_____|__________________________|______________|
15· ·|_____|_____|__________________________|______________|
16· ·Under penalties of perjury, I declare that I have read
· · ·the foregoing document and that the facts stated in it
17· ·are true.
18· ·___________· · · · · __________________________________
· · ·Date· · · · · · · · ·Susana Alonso, AICP
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EXHIBIT “J” 



ORDINANCE NO. 2008-3608

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE

CITY OF MIAMI BEACH, FLORIDA, AMENDING THE LAND

DEVELOPMENT REGULATIONS OF THE CODE OF THE CITY OF

MIAMI BEACH, BY AMENDING CHAPTER 142, "ZONING DISTRICTS

AND REGULATIONS," DIVISION 11, "I-1 LIGHT INDUSTRIAL

DISTRICT," BY CLARIFYING PURPOSE AND PERMITTED USES;
AMENDING CHAPTER 130, "OFF-STREET PARKING," ARTICLE III,
DESIGN STANDARDS," BY ADDING THE I-1 DISTRICT AS A

DISTRICT PERMITTING GARAGES AS A MAIN USE; PROVIDING

FOR REPEALER, SEVERABILITY, CODIFICATION AND AN

EFFECTIVE DATE.

WHEREAS, the district purpose of the I-1, Light Industrial District is not clearly
defined and requires clarity in order to avoid adverse impacts on the surrounding
residential and commercial districts; and

WHEREAS, the residents of the Sunset Harbor neighborhood are concerned that

uses in the I-1 Light Industrial District may have an adverse impact on their quality of life;
and

WHEREAS, at the January 23, 2007 meeting, the Planning Board held a

workshop open to the public regarding issues within the Sunset Harbor Neighborhood,
and the I-1, Light Industrial District; and

WHEREAS, at the March 27, 2007 meeting, the Planning Board directed

Planning Department staff to prepare an amendment to the Land Development
Regulations of the City Code that clarifies the Purpose and Permitted Uses for the I-1

zoning district; and

WHEREAS, the amendments set forth below are necessary to accomplish all of

the above objectives.

NOW THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY

COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA:

Section 1. That Chapter 142, "Zoning Districts and Regulations," Division 11, "I-1 Light
Industrial District," is hereby amended as follows:

Division 11. I-1 Urban Light Industrial District*

Section 142-481. Purpose.

The primary purpose of ~ the I-1 urban light industrial district is

uses: to permit light industrial uses that are generally compatible with one another and
with adioining residential or commercial districts. Uses that are compatible and

complement light industrial uses, such as a limited range of offices and commercial



uses shall also be permitted. This district shall not include any residential uses.

Section 142-482. Main permitted uses.

The main permitted uses in the I-1 urban light industrial district are those uses that are

consistent with the district purpose including the following:

1. Assembly or packaging of goods including food and beverage products, small

electronics, watches, jewelry, clocks, musical instruments, and products from

previously prepared materials (cloth, leather, canvas, rubber, etc.);

2. Light manufacturing, including: ceramic products, glass products, hand tools, and

electronic equipment;

3. Professional, business, research or administrative offices, either as a main

permitted use or as part of a permitted industrial use;

4. Printing, engraving, lithographing, and publishing;

5. Wholesale businesses and sales, warehouses, mini and other storage buildings,
and distribution facilities, except those storing or distributing flammable or

explosive materials;

6. Automobile service stations, including car wash, auto repair, and towing services;

7. Machine shop, welding shop, furniture, cabinet and wood working shops, glass
blowing shop;

8. Plumbing, electrical, and other similar type shops, which may wholesale and

store parts on site;

9. Tailoring services, including dry cleaning;

10. Main Use Parking Garages and Parking Lots;

11. Utilities;

12. Landscaping services, including nursery facilities;

13. Commercial uses that provide support services to the light industrial uses and to

the adjacent RM-3 residents, including retail sales, photocopying, coffee shop,
standard restaurant, video rental, bank;

14. Marine-related uses; and

15. Any use similar and compatible to the uses described in this district and the

district purpose as determined by the Planning Director.







2008-3608

PASSED and ADOPTED this 25th day of June , 2008.
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EXHIBIT “K” 



ORDINANCE NO. 2009-3663

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE

CITY OF MIAMI BEACH, FLORIDA, AMENDING THE LANG

DEVELOPMENT REGULATIONS OF THE CODE OF THE CITY OF

MIAMI BEACH, BY AMENDING CHAPTER 142, "ZONING DISTRICTS

AND REGULATIONS," DIVISION 11, "I-1 URBAN LIGHT INDUSTRIAL

DISTRICT," BY AMENDING THE LIST OF PERMITTED, CONDITIONAL
AND PROHIBITED USES; AND BY AMENDING SECTION 142-487
SETBACK REQUIREMENTS;" PROVIDING FOR REPEALER,
SEVERABILITY, CODIFICATION AND AN EFFECTIVE DATE.

WHEREAS, the residents of the Sunset Harbor neighborhood are concerned that

uses in the I-1 Urban Light Industrial District may have an adverse impact on their quality
of life; and

WHEREAS, the Land Use and Development Committee discussed the I-1 Urban

Light Industrial district in the context of the Sunset Harbour neighborhood and directed
staff to address resident's concerns about incompatible uses by amendments to the

existing district regulations; and

WHEREAS, Planning Department staff held a community workshop meeting with

Sunset Harbour residents, and has crafted a proposed ordinance amendment reflecting
the consensus reached with regard to the various uses which would be permitted in the
district.

WHEREAS, the amendments set forth below are necessary to accomplish all of
the above objectives.

NOW THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA:

Section 1. That Chapter 142, "Zoning Districts and Regulations," Division 11, "I-1 Light
Industrial District," is hereby amended as follows:

DIVISION 11. I-1 LIGHT INDUSTRIAL DISTRICT

Sec. 142-481. Purpose.

The primary purpose of the I-1 urban light industrial district is to permit light
industrial uses that are generally compatible with one another and with adjoining
residential or commercial districts. Uses that are compatible and complement
light industrial uses, such as a limited range of offices, and commercial uses shall
also be permitted. This district shall not include any residential uses, except as

provided herein.



Sec. 142-482. Main permitted uses

The main permitted uses in the I-1 urban light industrial district are those uses

that are consistent with the district purpose including the following:

1) Assembly or packaging of goods not utilizing heave machinery. including
food and beverage products, small electronics, watches, jewelry, clocks, musical

instruments, and products from previously prepared materials (cloth, leather,
canvas, rubber, etc.);

2) Light manufacturing, not utilizing heavy machinery, including: ceramic

products, glass products, hand tools, and electronic equipment;

3) Professional, business, research or administrative offices, either as a main

permitted use or as part of a permitted light_industrial use;

4) Printing, engraving, lithographing, media services and publishing, not

utilizing heave machinery;

5) Wholesale businesses and sales, warehouses, mini and other storage
buildings, and distribution facilities, except those storing or distributing flammable
or explosive materials;

6) Hand car wash services, a~+te

7) Artisan studios, including but not limited to

crafts, furniture, cabinet and wood working shops, glass blowing and similar

shops;

8) Plumbing, electrical, air conditioning and other similar type shops, which

may wholesale and store parts on site;

9) Tailoring services, including dry cleaning;

10) Main use parking garages and parking lots;

11) Utilities;

12) Landscaping services, including nursery facilities;

13) Commercial uses that provide support services to the light industrial uses

and to the adjacent RM-3 residents, including retail sales, photocopying, coffee

shop, standard restaurant, video rental, bank;

14) Marine-related uses. {when located adjacent to waterfront areas); and

15) Any use similar and compatible to the uses described in this district and
the district purpose as determined by the planning director.

2





c) Towing yards must be fully screened from view as seen from any

right-of-way or adioining property, when viewed from five feet six

d) Parking spaces, backup areas and drives shall be appropriately
dimensioned for the type of vehicles being parked or stored.

e) Towing yards shall be required to satisfy the landscaping

chapter 118, article VI.

Sec. 142-484. Accessory uses

The accessory uses in the I-1 urban light industrial district are as follows: Those

uses customarily associated with the district purpose. (See article IV, division 2 of

this chapter).

Sec. 142-485. Prohibited uses.

The prohibited uses in the I-1 urban light industrial district are accessory outdoor
bar counters, bars, dance halls, or entertainment establishments (as defined in
section 114-1 of this Code) and aN residential uses, except as provided for in
Section 142-483(10).

Sec. 142-486. Development regulations.

There are no lot area, lot width or unit area or unit size requirements in the I-1

light industrial district. The maximum floor area ratio, building height and story
requirements are as follows:

1) Maximum floor area ratio is 1.0.

2) Maximum building height is 40 feet.

3) Maximum number of stories is four.

Sec. 142-487. Setback requirements.

The setback requirements for the I-1 light industrial district are as follows:

1) Front yard: 20 feet when abutting a residential district, otherwise none.

2) Side yard, interior: Ten feet when abutting a residential district, otherwise
none.
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EXHIBIT “L” 









11/29/2018

1/2

Company
Name DBA Name Business Type License

Number
License
Type Classification Address Status Application

Date Issue Date Expiration
Date

BEACH
TOWING
SERVICES
OF MIAMI
INC

BEACH
TOWING
SERVICES
OF MIAMI
INC

WRECKER/TOWING
SERVICE

RL-
10003672

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2015
12:00:00
AM

10/01/2016 09/30/2017

BEACH
TOWING
SERVICES
OF MIAMI
INC

BEACH
TOWING
SERVICES
OF MIAMI
INC

WRECKER/TOWING
SERVICE

RL-
10003672

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Active 7/3/2018
7:38:54 PM 10/04/2018 09/30/2019

BEACH
TOWING
SERVICES
OF MIAMI
INC

BEACH
TOWING
SERVICES
OF MIAMI
INC

WRECKER/TOWING
SERVICE

RL-
10003672

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2017
12:00:00
AM

10/01/2017 09/30/2018

BEACH
TOWING
SERVICES
OF MIAMI
INC

BEACH
TOWING
SERVICES
OF MIAMI
INC

TOW TRUCK,
WRECKER

RL-
10003672

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2015
12:00:00
AM

10/01/2015 09/30/2016

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

WRECKER/TOWING
SERVICE

RL-
86098263

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2015
12:00:00
AM

10/01/2016 09/30/2017

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

TOW TRUCK,
WRECKER

RL-
86098263

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2015
12:00:00
AM

10/01/2015 09/30/2016



11/29/2018

2/2

Company
Name DBA Name Business Type License

Number
License
Type Classification Address Status Application

Date Issue Date Expiration
Date

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

WRECKER/TOWING
SERVICE

RL-
86098263

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Active 7/3/2018
9:15:10 PM 10/04/2018 09/30/2019

BEACH
TOWING
SERVICES,
INC.

BEACH
TOWING
SERVICES,
INC.

WRECKER/TOWING
SERVICE

RL-
86098263

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
33139-1420

Expired
10/1/2017
12:00:00
AM

10/01/2017 09/30/2018

MIAMI
BEACH
TOWING
SERVICES,
INC

WRECKER/TOWING
SERVICE

BTR004246-
06-2018

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
-331391420

Pending
6/4/2018
10:51:26
AM

MIAMI
BEACH
TOWING
SERVICES,
INC

WRECKER/TOWING
SERVICE

BTR004246-
06-2018

Business
License BTR

1349 DADE
BLVD
MIAMI
BEACH, FL
-331391420

Pending 8/1/2018
1:22:57 AM



RESOLUTION NO. 2018-30161

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE

CITY OF MIAMI BEACH, FLORIDA, APPROVING THE RENEWAL OF

THE POLICE AND PARKING DEPARTMENT TOWING PERMITS TO

BEACH TOWING SERVICES, INC. AND TREMONT TOWING, INC.

FOR A TERM OF ONE ( 1) YEAR, COMMENCING ON MARCH 1, 2018

AND EXPIRING ON FEBRUARY 28, 2019.

WHEREAS, Article V,  Division 2, Sections 106- 211 through 106-222, of the Miami

Beach City Code, provides for the issuance by the City Commission of towing permits for the
towing of vehicles identified by the City as requiring removal from the public way ( the Police and
Parking Department Towing Permits); and

WHEREAS,  on January 11,  2006,  the Mayor and City Commission approved
Resolution No.  2006-26100,  issuing Towing Permits to Beach Towing Services,  Inc.,  and

Tremont Towing,  Inc.  ( collectively,  the  " Permittees")  commencing on March 1,  2006,  and

expiring on February 28,2009; and

WHEREAS,  on January 28,  2009,  the Mayor and City Commission approved
Resolution No. 2009-26999, extending the Towing Permits issued to Permittees commencing
on March 1, 2009, and expiring no later than August 31, 2009; and

WHEREAS, on July 22, 2009, the Mayor and City Commission approved Resolution
No.  2009-27151,  extending the Towing Permits issued to Permittees,  commencing on
September 1, 2009 and expiring on the earlier of August 31, 2011, or the date that Tremont

Towing,  Inc.  was required to vacate its then current premises for commencement of
construction of the Sunset Harbor Garage Project; and

WHEREAS, on July 13, 2011, the Mayor and City Commission approved Resolution
No.  2011- 27689,  extending the Towing Permits issued to Permittees,  commencing on

September 1, 2011, and expiring on December 31, 2011; and

WHEREAS,  the term of the Towing Permits issued to Permittees expired on
December 31, 2011, and were extended on a month-to-month term through November 30,
2012; and

WHEREAS,  on November 14,  2012,  the Mayor and City Commission approved
Resolution No.  2012- 28069, issuing new Towing Permits to Permittees,  commencing on

December 1, 2012 and expiring on November 30, 2015; and

WHEREAS,  on February 11,  2015,  the Mayor and City Commission approved
Resolution No. 2015-28918, extending the Towing Permits issued to Permittees, commencing
on March 1, 2015 and expiring on February 28, 2018; and

WHEREAS,  the Permittees are the only two service providers which satisfy all the
requirements in the Miami Beach City Code and Administrative Rules and Regulations for the
Police and Parking Department Towing Permits,   including the requirement to provide

vehicle storage facilities within the City limits; and



WHEREAS, the removal of improperly parked and disabled vehicles from the public
way is a necessary tool for the Police Department and Parking Department to properly manage
traffic and parking throughout the City; and

WHEREAS, pursuant to Section 106- 214 of the City's Code, the City Manager has
reviewed the Permittees' application and considered all relevant factors, and recommends the

approval of two (2) permits and the renewal of Permittees for said permits; and

WHEREAS, one February 14, 2018, the Mayor and City Commission approved the
towing permits to the Permittees for a period of one ( 1) year; directed the Administration to work
with the Permittees to improve service and tow yard enclosures; and further referred the item to

the Neighborhood/Community Affairs Committee.

NOW,  THEREFORE,  BE IT DULY RESOLVED BY THE MAYOR AND CITY

COMMISSION OF THE CITY OF MIAMI BEACH,  FLORIDA,  that the Mayor and City
Commission hereby approve the renewal of the Police and Parking Department Towing Permits
to Beach Towing Services,  Inc.  and Tremont Towing,  Inc.  for a term of one  ( 1)  year,

commencing on March 1, 2018 and expiring on February 28, 2019.

PASSED and ADOPTED this 14th day of February, 2018.

ATTEST:
E
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Resolutions - C7 A

MIAMI BEACH
COMMISSION MEMORANDUM

TO:   Honorable Mayor and Members of the City Commission
FROM:      Jimmy L. Morales, City Manager
DATE:       February 14, 2018

SUBJECT A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAMI BEACH, FLORIDA, ACCEPTING THE RECOMMENDATION OF THE CITY
MANAGER  ( AS SET FORTH IN THE CITY COMMISSION MEMORANDUM

ACCOMPANYING THIS RESOLUTION) AND APPROVING THE RENEWAL OF

THE POLICE AND PARKING DEPARTMENT TOWING PERMITS TO BEACH
TOWING SERVICES, INC. AND TREMONT TOWING, INC., WITH SAID PERMITS

HAVING A THREE  (3) YEAR TERM,  COMMENCING ON MARCH 1,  2018 AND

EXPIRING ON FEBRUARY 28, 2021.

RECOMMENDATION

Approve the Resolution extending the Police and Parking Departments Towing Permits to the
Permittees",  Beach Towing Services,  Inc. and Tremont Towing Services,  Inc., commencing on

March 1, 2018 and expiring on February 28, 2021.

ANALYSIS

Vehicle impoundment is a traffic/parking management tool that allows for the removal of a vehicle for
either public safety reasons or unauthorized use of a parking space. A byproduct is that towing also
serves as an educational tool and a disincentive for illegal parking.

Chapter 106, Article V, Division 2 of the Miami Beach City Code, provides for the issuance by the
Mayor and City Commission of two ( 2) towing permits for the towing of vehicles identified by the City
as requiring removal from the public right-of-way.

O n November 14, 2012, the Mayor and City Commission approved Resolution No. 2012-28069,
issuing new Towing Permits to the Permittees which commenced on December 1, 2012 and expired
on November 30, 2015. On February 11, 2015, the Mayor and City Commission approved Resolution
No. 2015-28918, extending the Towing Permits issued to the Permittees, commencing on March 1,
2015 and expiring on February 28, 2018.

The Police Department and Parking Department utilize Beach Towing Services, Inc. and Tremont
Towing Services,  Inc.  for the removal of vehicles in the course of each department' s duties.
Moreover, both " Beach" and " Tremont" are the only qualified towing service providers who satisfy the
permit requirement for vehicle storage to be maintained within the city limits.

The alternative would require relaxation of this requirement which would then allow vehicle storage in
Miami- Dade County. However, this is not recommended as visitors and/or residents would then be
required to travel to the mainland to retrieve their vehicle,  causing more delay,  expense,  and
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frustration to an already somewhat traumatic experience. Although vehicle impoundment is a
necessary tool in parking enforcement and designed to be an incentive to park legally, the patron's
vehicle retrieval process should certainly be an efficient and expedient one.

CONCLUSION

The Administration recommends the Mayor and City Commission adopt the Resolution approving an
extension of the Police and Parking Departments Towing Permits to the " Permittees", Beach Towing
Services, Inc. and Tremont Towing Services, Inc., commencing on March 1, 2018 and expiring on
February 28, 2021.

Legislative Tracking

Parking

Sponsor

Vice- Mayor John Elizabeth Aleman

ATTACHMENTS:

Description

Resolution

o Administrative Rules and Regulations for Police and Parking Towing
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CITY OF MIAMI BEACH

ADMINISTRATIVE RULES AND REGULATIONS

FOR

POLICE AND PARKING TOWING PERMITS

REVISED ON DECEMBER 13, 2017

ATTACHMENT 1
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CITY OF MIAMI BEACH ADMINISTRATIVE RULES AND REGULATIONS FOR

POLICE AND PARKING TOWING PERMITS

Introduction

Pursuant to Section 106- 212 of the City Code, and subject to City Commission

approval, the City Manager shall promulgate rules and regulations as may be necessary

to govern the discharge of towing or storage of vehicles identified by the City of Miami

Beach Police Department ( hereinafter, " MBPD" or the Police Department) as requiring

removal from the public right of ways.  Each applicant issued a permit by the City to tow

or store vehicles,  in accordance with Article V  (entitled,  " Police Vehicle Towing"),

Division 2, Sections 106-211 through 106- 255 of the City Code, shall comply at all times

with the administrative rules and regulations hereinafter set forth, and as same may be

amended from time to time ( the "Administrative Rules and Regulations").  An applicant

i

issued a permit to tow or store vehicles ( hereinafter,  the  "Permit") pursuant to the

aforestated Code section shall hereinafter be referred to as a " Permittee".

A Permittee's failure to comply may result in suspension or revocation of a

Permit by the City Manager.

1.      QUALIFICATIONS OF APPLICANT

Prior to the issuance of a Permit, an applicant shall be required to evidence, to

the reasonable satisfaction of the City Manager, that it has the necessary facilities,

equipment, skills, personnel, and financial responsibility to furnish the services required

under the Permit in a satisfactory manner.  An applicant shall be required to evidence a

record of satisfactory past performance, and, in support thereof, may be required to

submit references and provide such other documentation,  upon request by the City

Manager.    Failure to qualify with any or all of the following requirements shall be
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sufficient justification for the City Manager to reject an application for a Permit ( including

rejection for renewal of a Permit).

2.       COMPETENCY OF APPLICANTS

Permit applications shall only be considered from firms with proven experience

in the towing business,  which have an established and satisfactory record of

performance, and have available the required equipment, facilities, storage space, and

personnel sufficient to ensure that they can properly execute the work/services

required.  The City Manager or his designee reserves the right to inspect an applicant' s

existing or proposed facilities and storage space following submission of a Permit

application.

To receive consideration, an applicant must identify a facility (which serves as its

base of operations) and storage space located within the city limits of the City of Miami

Beach.

Applicants must have all necessary licenses and permits, as required to operate

and provide the required work/services including,  without limitation,  all applicable

licenses and permits required by the City, Miami- Dade County, and the State of Florida.

By City's issuance of the Permit,   and acceptance of the Permit by

applicant/Permittee,  applicant/Permittee thereby represents and warrants to the City

that it has made itself familiar with all applicable Federal, State, Miami- Dade County,

and City laws, ordinances, and rules and regulations that may, in any way, affect and/or

apply to the work/ services to be provided ( and applicant/ Permittee shall continue to

make itself aware and familiar with any subsequent updates in any such laws).

Ignorance of the law on the part of the applicant/Permittee will in no way relieve it from

any responsibility and/ or liability under the Permit.
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By submission of an application, the applicant shall declare, represent and certify

to the City that the only person or persons interested in the Permit is/are the principal or

principals named therein; that no person or persons ( other than therein mentioned)

has/ have any interest in the Permit;  that the Permit is issued by the City without

connection to any person(s), company(ies) or party( ies) making the application;  and

that it is in all respects fair, in good faith, and without collusion or fraud.

3.       PERMIT FEE/ MONTHLY BILLING

Permittee shall pay to the City a monthly Permit fee, in the amount of $30. 00, for

each vehicle towed. The monthly Permit fee shall be reduced to $ 25.00 for each vehicle

towed that receives a Miami Beach Resident Discount pursuant to Section 22. M herein.

The City shall bill Permittee, by the 10th of each month, for all tows occurring in

the previous month.  A late charge of $50. 00, plus the greater of ( i) eighteen percent

18%) interest per annum, or ii) the maximum rate allowable under Florida law, shall be

assessed on all payments received after the 20th day of the billing month.

Payments to the City shall be by check and remitted to the City of Miami Beach

Finance Department ( Revenue Section).  Checks shall be clearly marked " Police Tow"

or "Parking Department Tow."

4.       INDEMNIFICATION/HOLD HARMLESS AND INSURANCE REQUIREMENTS

Permittee shall be responsible for any work and services, and every part thereof,

undertaken pursuant to the Permit. For purposes of this Section 4, the term " Permittee"

shall include, without limitation, all Permittee' s officers, directors, employees, agents,

contractors, and servants, as well as any facilities, equipment, and property of every

description,  used in connection with the performance of the work and/ or services

required under the Permit.   Permittee shall specifically and distinctly assume, and by
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the City's issuance of the Permit does so expressly assume, all risks of damage or

injury to property or persons used or employed on, or used or retained by, Permittee in

connection with work/services under the Permit,  and of all injury or damage to any

person or property, wherever located, resulting from any action or operation under the

Permit, or in connection with the work and/ or services thereunder.

As separate and additional consideration for the City' s issuance of the Permit,

Permittee shall indemnify, hold harmless and defend (with counsel approved by the City

Attorney) the City of Miami Beach, Florida, its officers, employees, agents, contractors,

and servants,  from and against any and all claims,  liabilities,  demands,  causes of

action, costs and expenses ( including reasonable attorneys' fees at trial and all levels of

appeal) of whatsoever kind or nature arising out of error, omission,  negligent act or

willful misconduct of Permittee,  its officers, directors, employees, agents, contractors,

and servants (" Claims"), whether directly or indirectly, from the provision of work and/ or

services pursuant to the Permit; provided, however, that there is expressly excluded

from the foregoing obligations any Claims to the extent resulting from the gross

negligence or willful misconduct of the City.   The indemnification provisions of this

Section 4 shall survive expiration or termination of the Permit.

In addition to, and separate from, Permit's obligation to indemnify and hold the

City harmless ( as set forth in the preceding paragraphs), Permittee shall maintain the

following insurance coverage in full force and effect at all times throughout the Permit

term:

a.   Commercial General Liability insurance in amounts prescribed by the City

Manager or his designee, and as necessary to protect the Permittee and

the interests of the City against all risks of injury to persons ( including
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death) or damage to property, wherever located, resulting from any action

or operation under the Permit or in connection with the work/services

thereto.

b.   Automobile Liability Insurance,  including Property Damage,  covering all

owned,   non- owned or hired automobiles and equipment used in

connection with the work/ services;

c.     Workers' Compensation and Employer's Liability Insurance, as required

to meet the statutory requirements of the State of Florida; and

d.   Any other additional coverage( s) as may reasonably be required from time

to time by the City Manager or his designee.

Permittee shall be the named insured under all such policies.  The City of Miami

Beach, Florida, shall be named as an additional insured on all required liability policies.

Permittee shall also be responsible for requiring that any required policy endorsements

state that the City will not be liable for the payment of any premiums or assessments.

All liability insurance coverage and policies required herein shall contain a

provision acknowledging and agreeing to the indemnification and hold harmless

requirements (and language) set forth in this Section 4.

All required policies shall provide full coverage from the first dollar of exposure.

No deductibles will be allowed unless approved, in writing, by the City's Risk Manager

prior to issuance of the policy).

No change or cancellation in insurance shall be made without thirty ( 30) days

prior written notice to the City's Risk Manager.
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All insurance policies shall be issued by companies authorized to do business

under the laws of the State of Florida and these companies must have a rating of at

least B+: VI or better, per Best' s Key Rating Guide, latest edition.

Original signed certificates of insurance, evidencing the required coverage and

endorsements, shall be approved by the City Manager or his designee and filed with the

City's Risk Manager prior to commencement of the Permit term,  and/or prior to

commencement of any work and/ or services under the Permit (whichever is earlier).

It is understood and agreed that all policies of insurance required hereunder

shall be primary to any insurance or self-insurance the City of Miami Beach.

Permittee will also be solely responsible for securing and maintaining policies for

any and all of its subcontractors,  to the extent and in accordance with the same

insurance requirements as applies to Permittee pursuant to this Section 4.

Notwithstanding compliance by Permittee and its subcontractors with the

insurance requirements in this Section 4.  Permittee shall be ultimately responsible and

liable for any negligent acts, errors or omissions of its subcontractor(s) ( and of persons

employed by such subcontractor(s)), to the extent that Permittee would be responsible

for the negligent acts, errors and omissions of persons employed and/or retained by

Permittee) under the requirements of this Section 4.      

Should Permittee fail to provide proof of coverage for any insurance ( and/ or

other term or condition) required in this Section 4, within seven ( 7) days of receipt of

written notice from the City Manager or his designee, the City reserves any and all right

to immediately terminate the Permit.
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5.       STORAGE AREA(S) AND ON- PREMISES FACILITY(IES)

Permittee shall have available outside storage for a minimum of thirty-one ( 31)

vehicles and no more than a maximum of one hundred ( 100) vehicles.   Said storage

area will be enclosed in accordance with applicable zoning requirements.    At a

minimum, Permittee shall surround the storage area with a chain- link fence or solid-wall

type fence at least six (6') feet high.  The storage area shall be sufficiently illuminated to

reveal persons and vehicles at a distance of at least 150 feet during evening hours.

Permittee shall use such security measures as necessary to prevent theft, vandalism,

stripping and dismantling of parts from vehicles in all storage areas.

Permittee shall provide a completely enclosed inside storage area ( solid walls,

roof, and access door) for at least five ( 5) vehicles.  Said area will be secured against

entry by unauthorized persons.

All vehicle keys shall be secured separately.

In the event Permittee' s storage areas are filled to capacity, the Permittee shall

not be relieved of its responsibility with regard to storage of vehicles pursuant to the

Permit, and shall be required to make alternate arrangements for storage ( as required

to comply with the terms of the Permit).  Any storage area proposed to be utilized by

Permittee, which was not identified in its Permit application, must obtain the prior written

approval of the City Manager or his designee prior to commencement of such use.

Permittee' s storage area must be located within the city limits of Miami Beach

and shall only be used by Permittee to store vehicles towed within the city limits of

Miami Beach.  Vehicles shall be stored for a minimum of one ( 1) day, after which they

may be removed to a storage area outside the city limits of Miami Beach, but within

Miami- Dade County, Florida.
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Any vehicle with a " police hold,"  shall not be stored outside the city limits of

Miami Beach.

Permittee may not charge an additional towing fee for removal of a vehicle for

storage outside the city limits of Miami Beach.  An owner (or other authorized individual)

claiming a vehicle stored outside the city limits of Miami Beach shall be given the

option, without charge, of either free transportation to the vehicle, or having the vehicle

returned to the Permittee's Miami Beach storage area.

No storage charges shall be assessed for any vehicle which,  pursuant to

authorization of the City Manager or his designee, is stored at a City facility.

In addition to the storage area( s), the Permittee shall have a permanent on-

premises office, which shall be staffed on a 24-hour basis by at least one ( 1) employee.

Permittee shall also provide on- premises security in the form of one or more of

the following:  night dispatcher or watchman;  security guard service;  security dog; or

security cameras.

Notwithstanding the preceding paragraph, Permittee shall be required to hire City

off-duty police officers on the premises on holidays and during all major events in the

City. " Holidays" are herein defined as any City of Miami Beach recognized/ observed

legal holiday.   Major events are herein defined as those events identified in the City' s

Major Event Planning ( MEP), as same may be amended from time to time.  In the event

that the MBPD is unable to fulfill the off-duty requirement,  Permittee may satisfy the

requirement by hiring off-duty police officers from other jurisdictions ( i. e. Miami- Dade,

City of Miami, etc.).

Permittee must post a City-approved sign at its on- premises facility indicating

charges (as shall have been approved by the City).  This sign must include a statement
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about the accepted methods of payment and the number and kinds of identification

required.   At a minimum, the sign must be in one inch ( I") lettering, with contrasting

background, permanently and prominently posted in the area where the charges are

paid to Permittee.

All areas accessible to the public must be well lighted,  with provisions to

accommodate seating for members of the public retrieving vehicles.  Permittee shall be

prohibited from utilizing or maintaining any sort of public announcement ( PA) system

from its premises, so as to eliminate and/ or reduce amplified and other noise to the

surrounding neighborhood that occurs after 11: 00 p. m.

Additional Conditions for Permittee' s Storage Area( s) and On- Premises Facility( ies):

1.      Storage and/ or parking of vehicles must be fully screened from view, as seen

from any right-of-way or adjoining property, when viewed from five feet six inches

5' 6") above grade, with an opaque wood fence, masonry wall, or other opaque

screening device not less than six feet (6') in height.

2.       Parking spaces, backup areas, and drives shall be appropriately dimensioned for

the type of vehicles being parked or stored.

3.       The City shall retain the right to modify the Permit and the conditions of operation

should there be complaints about loud, excessive, unnecessary, or unusual late

night noise that occurs after 11: 00 p. m.

4.       The Permittee shall be responsible for maintaining the immediate areas adjacent

to its on- premises facility and storage area including,  without limitation,  the

adjacent sidewalks, curbs, and gutters, in a clean and sanitary manner, free of

refuse, at all times during hours of operation.
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5.       Permittee shall be required to satisfy the landscaping requirements of Section

126- 6 ( 2) of the City Code.

6.       A plan for a recurring maintenance schedule that includes, but is not limited to,

cleaning Permittee' s on-premises storage area,  clipping of hedge material,

removing and replacement of dead plant material, fertilization and irrigation, shall

be submitted to the City Manager or his designee, within thirty ( 30) days of the

commencement of the Term,  for the Manager or his designee' s review and

approval, which shall not be unreasonably withheld, conditioned, or delayed.

7.       The lighting in Permittee' s on- site facility and storage area must satisfy the City

Code and the Florida Building Codes.  The light from light poles shall be contained

on-site.  Any light poles shall not exceed fifteen feet (15') in height, measured from

grade.

8.       Permittee shall be responsible for operating its on- premises facility and storage

area in an orderly, clean and quiet manner so that neighboring residents are not

disturbed during the hours of operation. At a minimum, this shall include removing

all trash from the lot not less than twice daily.   The sounding of car alarms,

automobile horns, playing of radios or any kind of audio system ( including by the

valet attendants), and screeching of tires shall be prohibited. A sign addressing

City Code provisions regarding car alarms, and a sign prohibiting the screeching of

tires and sounding of horns, shall be posted on- site so they are plainly visible by,

and legible to, users of the facility.

9.       Violation of Section 46- 152 of the City Code, as same may be amended ( the

City' s Noise Ordinance) may be deemed a violation of the terms of the Permit.
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Accordingly, in the event of such violation, the City Manager reserves any and all

right to suspend or terminate the Permit.

6.       TOWS WITH POLICE HOLD

Vehicles impounded with a " police hold", shall be stored at Permittee' s storage

area  ( within the City limits) for a period of up to five  ( 5) working days,  excluding

Saturday, Sunday and Holidays; at no charge for the first five ( 5) working days, or until

the police hold is released, whichever occurs first.

If, after expiration of the five ( 5) working days, the vehicle requires a police hold

for a longer period of time, the City Manager or his designee may direct Permittee, in

writing,  to remove the vehicle to a City facility,  without charge to the City.   In the

alternative, the City's notice may request that Permittee continue to store the vehicle at

Permittee' s storage facility.   If the City' s notice elects to have the vehicle remain at

Permittee' s storage facility,  the City shall be responsible for any storage charges

incurred after aforestated initial five ( 5) working days.

If the Permittee does not receive such written notification from the City, within the

time period provided above, the Permittee may release the vehicle to the registered

owner or lien holder;  provided however,  that the Permittee shall provide the City

Manager or his designee with written notice of Permittee' s intent to release, prior to the

actual release date.

If the City's notice authorizes Permittee to remove the vehicle from Permittee' s

storage facility, but the vehicle has already been released to the owner or lien holder,

the owner or lien holder ( and not the City) will be responsible for any tow and storage

charges for the number of days the vehicle was stored at Permittee' s storage facility.
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The towing and storage rates charged to an owner/lien holder shall not exceed the

rates that would be charged to the City.

All police holds must include the following information:

1.       name and agency of the law enforcement agency;

2.       date and time the hold is placed on the vehicle;

3.       a general description of the vehicle, including color, make,

model, body style and year, VIN, registration plate with state

and year, and validation sticker number with state and year;

4.       the specific reason for placing the hold;

5.       the condition of the vehicle;

6.       the location where the vehicle is being held; and

7.       the name, address, and phone number of the storage facility where

the vehicle is stored.

In cases where a vehicle has a police hold pursuant to a violation of Article IX,

Sections 106- 391, through 106- 395 ( the City' s Vehicle Impoundment Ordinance of the

City Code),  Permittee shall reduce removal, towing, and storage charges as ( and if)

ordered by the City's Special Master.

After the initial five ( 5) working days of storage,  all vehicles impounded for a

violation of the Vehicle Impoundment Ordinance shall also be removed by Permittee to

a City storage facility without charge to the City.

The Permittee shall not divulge any information with respect to a towed vehicle

when such vehicle has a police hold.  Anyone wishing to obtain information on a vehicle

with a police hold shall be referred to the MBPD.
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7.       STORAGE PROCEDURES FOR VEHICLES

The Permittee shall provide storage for impounded vehicles in its outside storage

area unless specific written instructions are given for inside storage by the impounding

MBPD officer or City Parking Enforcement Specialist.

If required by the City for proper processing for investigative purposes,  the

Permittee shall move an impounded vehicle to an area designated by the City Manager

or his designee, within the City limits, prior to storage, at no additional charge to the

City.  When the City orders a vehicle involved in a criminal investigation to be towed to

a location only other than Permittee' s storage facility, that vehicle may only be released

from such location to the owner and/ or lien holder, and then only upon prior written

approval by an MBPD supervisor.  If so approved, the City shall be responsible for the

initial tow charges.  Notwithstanding the preceding, and in the event the vehicle was not

claimed by the owner or lien holder at the location where the investigation took place,

the City shall not be held responsible for,  nor required to,  assure that further

arrangements have been made ( or pay) for towing and storage following completion of

the vehicle processing.    Permittee shall return any such vehicle to the Permittee' s

storage area (and the City shall only be responsible for the cost of the initial tow).

8.       LOCATION CHANGES OF IMPOUNDED VEHICLES

Permittee shall not change the type of storage ( inside and/ or outside) or storage

location without the prior written approval of the City Manager or his designee.

9.       ATTENDANT ON DUTY

The Permittee shall make available,  on a 24-hour,  7-days a week basis,

attendants for immediate response to calls for service from the City.   Permittee shall
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also have adequate personnel available to staff its on-premises facility, on a 24- hour,

7-days a week basis, for the purpose of dispatching calls and releasing towed vehicles.

10.     VEHICLE LOADING

All vehicle loading shall only be conducted on Permittee' s premises ( off-street

and interior to storage lot).   The use of a forklift or similar device shall be strictly

prohibited on any City right-of-way.

11.     EQUIPMENT

Permittee shall operate and maintain any and all equipment,  as required to

satisfactorily perform the work/services required under the Permit.  All equipment shall

be maintained in a state of readiness for response.  In the event that Permittee utilizes

any equipment not owned by it, the City shall require that Permittee demonstrate, to the

City Manager's satisfaction, that it has the primary use and control of such equipment

throughout the Permit term (whether by providing proof of an equipment lease, or other

legally binding contract evidencing use and control of any required equipment).   Any

equipment not owned by Permittee must be made available to Permittee on a first

priority basis.

At a minimum,  Permittee shall maintain and have available during the Permit

term the following type(s) of equipment:

A.       WRECKERS (TOW TRUCKS)

All wreckers will be registered and shall have appropriate licenses to

operate as wreckers.   Permittee' s towing license number shall be displayed on

the front of the vehicle in letters at least three ( 3") inches high.   Permittee' s

company name shall be displayed on the driver and passenger side of the

vehicle in letters at least three ( 3") inches high.   The company's address and
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telephone number shall be displayed on the driver and passenger side of the

vehicle in letters at least one ( 1") inch high.

All wreckers shall display a current decal issued by the City.   Permittee shall

maintain mobile equipment between its trucks and base stations.

B.       MINIMUM RATINGS FOR WRECKERS

Wreckers shall meet the following minimum ratings:

1)      Class "A" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 10,000 pounds, GVW

b)      Cab to axle dimension of not less than 56 inches

c)      Dual rear wheels

td)      Commercially manufactured boom with a minimum capacity

of 8, 000 pounds

e)      Hydraulically operated winch(es)  with a minimum total

winching capacity of 8, 000 pounds

f)       One hundred  ( 100') feet of 3/ 8 inch steel core cable per

winch

g)      Wheel life with a retracted rating of not less than 3, 500

pounds and an extended rating of not less than 2,000

pounds

h)      Tow sling with a safe lift rating of 3, 500 pounds

I)       Two (2) 3/ 8 inch high test safety chains

j)       Dolly equipped

k)      One ( 1) motorcycle sling
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I)       Four-way lug wrench

m)     One ( 1) pair of jumper cables

2)      Class "A" Slide Back Car Carrier:

a)      Commercially manufactured unit, with a rated capacity of not

less than 10, 000 pounds, GVW

b)      Cab to axle dimension of not less than 102 inches

c)      Dual rear wheels

d)      Seventeen ( 17') feet or longer hydraulically operated slide

back or tilt bed

e)      Hydraulically operated winch(es)  with a minimum total

winching capacity of 8, 000 pounds

f)       Sixty five (65') feet of 3/ 8 inch steel core cable

g)      Two ( 2) tie down chains, each ten ( 10') feet in length

h)      Four-way lug wrench

I)       One ( 1) pair of jumper cables

3)      Class " B" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 18, 000 pounds, GVW

b)      Cab to axle dimension of not less than 84 inches

c)      Commercially manufactured hydraulic boom( s)   with a

minimum total capacity of 16, 000 pounds

d)      Hydraulically operated winch(es)  with a minimum total

winching capacity of 16, 000 pounds

e)      Two hundred (200) feet of inch steel core cable per winch
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f)       Under reach with a retracted rating of not less than 6,000

pounds and an extended rating of not less than 4,000

pounds

g)      Tow sling with a safe lift rating of 8, 500 pounds

h)      Two (2) 5/ 16 inch alloy safety chains

I)       Tow bar equipped

0)       Two ( 2) snatch blocks, minimum 8, 000 pound capacity each

k)      Two (2) scotch blocks

I)       Brake lock

m)     Six ( 6') to eight ( 8') feet of extra towing chain with hooks,

minimum 4, 000 pound capacity chain with hooks, minimum

4,000 pound capacity

n)      Four-way lug wrench

o)      One ( 1) pair of jumper cables

4)      Class "B" Slide Back Car Carrier:

a)      Commercially manufactured unit, with a rated capacity of not

less than 20, 000 pounds, GVW

b)      Cab to axle dimension of not less than 138 inches

c)      Dual rear wheels

d)      Twenty one ( 21') feet or longer hydraulically operated slide

back or tilt bed

e)      Hydraulically operated winch with a minimum winching

capacity of 8, 000 pounds

f)       One hundred ( 100') feet of 3/ 8 inch steel core cable
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g)      Two (2) tie down chains, each ten ( 10') feet in length

h)      One ( 1) snatch block, minimum 8, 000 pound capacity

I)       Four-way lug wrench

j)       One ( 1) pair of jumper cables

k)      Commercial Non- restricted license plate

5)      Class " C" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 36,000 pounds, GVW

b)      Cab to axle dimension of not less than 144 inches

c)      Commercially manufactured boom( s) with a minimum total

capacity of 50, 000 pounds

d)      Winch(es) with a minimum total winching capacity of 50, 000

pounds

e)      Two hundred  (200') feet of 5/ 8 inch steel core cable per

winch

f)       Under reach with a retracted rating of not less than 25, 000

pounds and an extended rating of not less than 12, 000

pounds

g)      Rear support jacks or outriggers

h)      Tow sling with a safe lift rating of 12, 000 pounds

I)       Two (2) 1/ 2 inch alloy safety chains

j)       Tow bar equipped

k)      External air hookup and hoses to supply air to disabled

vehicles
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I)       Two  ( 2)  snatch blocks,  minimum 24,000 pound capacity

each

m)     Two ( 2) scotch blocks

n)      Spring brake - air lock

o)      Six ( 6') to eight ( 8') feet of extra towing chain with hooks,

minimum 4,000 pound capacity

p)      Where two ( 2) Class " C" wreckers are required, at least one

1) shall be under reach equipped.

C.       ADDITIONAL EQUIPMENT REQUIRED ON EACH VEHICLE

1)      Two-way radio

2)      Proper safety lights

3)      Amber rotation dome light

4)      Two { 2) flood lights to rear

5)      Sand ( 50 pounds minimum)

6)      Heavy duty sweeping broom ( 24" wide)

7)      Two ( 2) safety cones (day-glow orange, 3 feet high)

8)      One set of three (3) reflectors

9)      Six ( 6) thirty minute flares

10)    Flat shovel

11)    Ax

12)    Fire extinguisher 5 lb. dry chemical underwriter approved

13)    First aid kit - minimum 16 units
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D.       COMMUNICATIONS SYSTEM

Permittee shall provide its own two-way radio communications system, or

alternate communications system, as may be approved by the City Manager or

his designee ( upon written request by Permittee and prior to implementation of

such alternate system).    The communications system shall be between the

Permittee' s base station and service trucks utilized in providing work/services

under the Permit.     In addition,  Permittee shall provide the City's Parking

Department with a radio to communicate with Permittee.

E.       TECHNOLOGICAL IMPROVEMENTS

1)      Permittee shall,  at its sole cost and expense,  procure,  install,  and

implement a GPS tracking system on all of its vehicles that provide towing services to

the City pursuant to the Permit, which will be accessible to the City for monitoring

purposes only, in accordance with the following procedures:

a)    Permittee shall implement the use of a GPS tracking system that

meets the City's minimum specifications and standards,  incorporated

herein by reference and attached as Exhibit "A" hereto ( the approved GPS

tracking system);

b)      Prior to the commencement of work/services under the Permit,

Permittee shall have the approved GPS tracking system installed and

operational in all vehicles that provide towing services to the City pursuant

to the Permit, and certify to the City, in writing, substantially in the form

attached as composite Exhibit " B" hereto,  that it is compliant with this

requirement.     Permittee shall also be required to provide additional

certifications, as may be requested from time to time by the City Manager
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or his designee.   Non- compliance with this requirement may be grounds

for suspension or revocation of the Permit;

c)      Notwithstanding anything to the contrary contained herein, the City

specifically acknowledges and agrees that Permittee may deactivate the

GPS tracking system on any vehicle that is not in the process of providing

towing services to the City pursuant to the Permit; provided, however, that

Permittee shall maintain the GPS tracking system active at all times on no

less than two of its vehicles and/or on the number of vehicles sufficient to

respond to the City's requests for tows within (20) minutes of receipt of the

request.

12.     EMPLOYEES OF PERMITTEE

Permittee shall be solely responsible for selecting, training and employing ( or

otherwise retaining)  such personnel as is necessary for Permittee to satisfy the

requirements of the Permit and to satisfactorily perform the work and services required

under the Permit.

a.       Permittee shall perform driver's license screening on all employees with

driving responsibilities and a copy of each employee' s driver's license shall be kept on

file by Permittee and made available upon request of the City Manager or his designee.

b.       Permittee shall be required to provide all employees with uniforms, which

shall be subject to the prior written approval by the City Manager or his designee.

c.       Permittee shall perform drug test screening on all employees and provide

pass/fail results to the City Manager or his designee, upon request.

Any and all employees and/or other individuals retained by Permittee, shall not,

for any purposes,  be considered to be employees of the City of Miami Beach, and
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Permittee shall be solely responsible for their supervision and daily direction and

control.

It is the intent of the City and Permittee, and Permittee acknowledges, that the

Permittee is legally considered to be an independent contractor and that neither it, nor

its officers,  directors,  employees,  agents,  contractors or servants,  shall,  under any

circumstances,  be considered officers,  directors,  employees,  contractors,  agents or

servants of the City, and that the City shall at no time be legally responsible or liable for

any negligent acts, errors, omissions, or misconduct on the part of Permittee, or any of

its officers, directors, employees, contractors, agents or servants.  Additionally, toward

that end,  Permittee agrees to have no markings on either vehicles,  buildings,  or

correspondence that indicates or tends to indicate any official relationship between the

Permittee and the City of Miami Beach.

13.     REQUESTS FOR TOW SERVICE

All requests for service by the City shall be made through the MBPD or by a City

Parking Enforcement Specialist.  The dispatching unit of the MBPD or the City' s Parking

Department will assign tows to Permittees on a rotating basis, alternating every tow.

The City reserves the right to cancel a request for Permittee' s services on a

particular tow,  at any time,  up to the time of hook-up of the vehicle.    Permittee

acknowledges and agrees that the mere response to a City service call, without other

action, shall not constitute a service for which charges are applicable.

Except in situations where a vehicle has a " police hold," if the registered owner of

the vehicle ( or other legally authorized person in control of the vehicle) arrives at the

scene of the tow prior to the towing or removal of the vehicle, the vehicle shall be

disconnected from the towing or removal apparatus, and the vehicle owner ( or legally
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authorized individual in control of the vehicle) shall be allowed to remove the vehicle,

without interference (See also Section 23 herein).

In those situations where the immediate removal of a legally parked vehicle is

necessary in the interest of public safety including, without limitation,  due to a fire,

storm,  flood,  other emergency,  or a crime scene,  upon prior authorization of a

commanding officer or supervisor of the MBPD, the Permittee shall remove the vehicle

to the nearest public parking area ( where parking is available), at no cost to the City (or

to the owner of the vehicle).

If, at the option of the MBPD officer or Parking Enforcement Specialist at the

scene of a tow, the vehicle requires special weather protection, it will be so noted on the

vehicle storage receipt,  and the Permittee shall be required to cover the vehicle

completely with a weatherproof material and, accordingly, shall be allowed to charge

the sum of fifty cents ($.50) per day for this service.

If a request for a tow involves the removal of a vehicle or boat which is located

underwater, the Permittee shall provide underwater divers to handle the hook-up of

such vehicle or boat.   Underwater recovery salvage divers must be SCUBA certified.

For every diver, duty time shall be computed from the time of arrival at the scene to the

time the vehicle or boat is rigged and hoisted to dry land.

14.     DELAYS

Permittee shall respond to requests for tows within twenty (20) minutes of receipt

of the request.  In the event that Permittee cannot respond within twenty( 20) minutes, it

shall notify the requesting City party of the estimated time of delay and the reasons

thereof, and the City shall have the option, at its sole discretion, to cancel the request
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and contact another Permittee, without cost and/ or other liability to the Permittee to

which the initial request for tow was directed.

15.     REMOVAL OF HAZARDS

Upon arrival at the scene of a tow, Permittee' s tow truck operator shall promptly

remove any hazards or debris from the public right of way prior to proceeding to

impound the vehicle.

16.     IMPROPER TOWS

An MBPD supervisor or Parking Enforcement supervisor may request

Permittee' s tow truck operator to release a vehicle that has been engaged ( but not

removed from the scene of the tow) should the impoundment of the vehicle be deemed

improper by said supervisor.  The release of the vehicle shall be authorized in writing by

such supervisor by signing in the indicated section of the tow slip.   The supervisor's

decision shall be final and the tow truck operator shall proceed and comply with the

release.  The City shall be responsible for payment of the towing fees for an improper

tow.

Any vehicle released pursuant to an improper tow under this Section 15 shall be

towed to any location the owner or driver requests within the limits of Miami- Dade

County, at mileage rates in accordance with the published rates.  In instances where a

vehicle has been improperly towed and such vehicle belongs to a disabled operator,

Permittee shall deliver said vehicle to the original scene of the tow or to such other

location within the City (as directed by the City) and the City shall pay the towing fees.

17.     IMPOUND REPORTS/ OWNER NOTIFICATION

When the City requests a vehicle to be towed, an inventory and written record of

all personal property found in the vehicle before the vehicle is removed by Permittee will
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be prepared. The MBPD officer or Parking Enforcement Specialist on the scene of the

tow will be responsible for obtaining the information required for the vehicle storage

receipt.  Permittee shall not remove a vehicle from the scene of a tow without a copy of

a vehicle storage receipt.

Permittee shall be solely responsible for ensuring that an impounded vehicle

remains in the same condition and retains the same equipment at the time of release

that it had at the time it was impounded.  The Permittee shall also be solely responsible

for any article( s) of value left in the vehicle and listed on the vehicle storage receipt.

The Permittee shall replace any equipment and/ or article(s) of value upon verification of

the loss by the City Manager or his designee.

Permittee shall be responsible for notifying the registered owner of the vehicle, or

lien holder, via certified mail, return receipt requested, of the whereabouts of the vehicle

within twenty four (24) hours of impoundment.  If, at the time of impounding, the name

and address of the registered owner or lien holder is not readily available, Permittee

shall notify the City Manager or his authorized designee, in writing, and the City shall

use reasonable efforts to provide this information to Permittee within five ( 5) working

days from the first date of storage of the vehicle. Upon receipt of the name and address

of the registered vehicle owner or lien holder, Permittee shall notify the party(ies) of the

whereabouts of the vehicle, certified mail return receipt requested. The notice(s) shall

be sent within seven ( 7) days from the first date of storage ( or within seven ( 7) days

from Permittee's receipt of the information from the City).  Telephone notice shall also

be given whenever possible.

Notwithstanding the preceding paragraph, if the state of registration is unknown,

the Permittee shall utilize best efforts in notifying the registered owner or lien holder of
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the whereabouts of the impounded vehicle, within a reasonable period of time from the

first date of storage.  At a minimum, " best efforts" means that Permittee has performed

the following due diligence to establish the state of registration:

1.       Check of vehicle for any type of tag, tag record, temporary tag, or regular

tag;

2.       Check of law enforcement report for tag number or an out-of-state

address indicated from drivers license information  ( if the vehicle was

towed at the request of a law enforcement officer);

3.       Check of trip sheet or tow ticket of tow truck operator to see if a tag was

on vehicle at beginning of tow (if private tow);

4.       Check of vehicle for inspection sticker or other stickers and decals that

may indicate a state of possible registration; and

5.       Check of the interior of the vehicle for any papers that may be in the glove

box, trunk, or other areas for a state of registration.

The Permittee shall maintain a separate log of vehicles in which the owner or lien

holder cannot be determined, which log shall be kept at Permittee' s principal place of

business, and which shall list the date and time of the tow, location towed from, total

towing and storage charges, and best efforts made to notify the owner or lien holder.

18.     VIEWING OF IMPOUNDED VEHICLES

Permittee shall allow the registered owner of an impounded vehicle,  or the

registered owner's authorized representative ( including, without limitation, an insurance

representative),  upon producing proper identification, to view and inspect the vehicle

within a reasonable time upon his/her arrival at Permittee' s storage facility, and before

payment of any charges.   The vehicle owner ( or authorized representative) shall be
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permitted to remove any personal possessions from the vehicle that are not affixed to

the vehicle ( including telephones, tapes, tools, etc.) and the Permittee shall reasonably

assist the owner ( or authorized representative) in doing so.   The vehicle owner ( or

authorized representative) shall acknowledge receipt of all personal property on a form

provided by Permittee.

19.     VEHICLE RELEASES

Permittee shall release an impounded vehicle to the registered vehicle owner (or

authorized representative) upon payment of the appropriate fee(s), and no later than

thirty ( 30)  minutes from receipt of such payment.   The Permittee shall release any

vehicle except a vehicle that has been marked as a " police hold".

A person or persons who make application for the release of a vehicle shall be

required to produce proof that he/ she ( or they) are either the registered owner of the

vehicle or, in cases where release is not to the owner(s), that he/ she or they have been

designated as the owner's legally authorized representative.  For a registered owner(s)

sufficient proof may be demonstrated by presentation of the vehicle title or registration

and photo identification.  For legally authorized representatives of the owner(s), proof of

agency shall be required which may include, without limitation, a written permission fully

executed by the authorized owner(s), a duly executed power of attorney, such other

written documentation evidencing that the person claiming release of the vehicle is

authorized to do so by the owner(s).  A photo ID will also be required.  A photocopy of

the documentation and of the photo ID used for the vehicle release shall be attached to

the copy of the vehicle storage receipt (such copies shall be clearly legible/ identifiable).

Notwithstanding the preceding,  or any other term or condition of the Permit,

Permittee shall be solely responsible for whatever means and methods, as it deems
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necessary to ensure and ascertain that a vehicle has been released to the registered

owner(s) or a duly authorized representative of the owners) and the City shall have no

liability, whether to Permittee, the vehicle owner(s), or any other third parties, as a result

of an improper or erroneous release of a vehicle by Permittee.

All vehicles that have not been claimed shall be disposed of according to

applicable law(s).   Permittee will be required, within three ( 3) days after a sale or, if a

title is surrendered for payment, to submit a detailed listing of the vehicle identification

number, tow receipt number, police case number ( if applicable), year, make, model of

vehicle,  monies received,  and the purchaser's name,  address and local telephone

number.

In the event that a vehicle is " junked," Permittee shall provide the City with a

copy of the certificate of destruction ( as required by State law).   This copy shall be

attached to the copy of the vehicle storage receipt.  In the release section of the vehicle

storage receipt,  information shall be recorded as to the name,  address,  and local

telephone number of the person or company that takes possession.

In cases where the registered owner(s) of the vehicle relinquishes all claims to

the vehicle and transfers ownership of the vehicle to Permittee,  Permittee shall not

charge a fee for services rendered.

Permittee shall notify the City Manager or his designee of all abandoned/

unclaimed vehicles prior to such vehicles being slated for auction.  All vehicles slated

for auction must first be approved in writing by the City Manager or his designee.  The

City shall have the right to bid on such vehicles, and may obtain title upon payment of

towing and storage charges, provided there are no other bidders.  The City Manager
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shall designate an MBPD representative to track the vehicle auctions and make the

appropriate bidding on behalf of the City.

20.     EMERGENCY TOWING OF CITY VEHICLES

Permittee shall provide emergency towing services for City vehicles at no charge

to the City.   Each Permittee shall provide such services for one month at a time, on a

rotating basis.  This service is designed to remove and secure vehicles owned by the

City which become disabled.   Such emergency service is limited to Miami- Dade and

Broward Counties.

Permittee may receive requests for emergency towing of City vehicles from the

City Manager or his designee, who will provide Permittee with the following information:

1.       location of the vehicle, with the nearest street address;

2.       make, year, model and tag number of the City vehicle, together with all

information available as to the condition of the vehicle; and

3.       name of the City employee operating the vehicle.

The Permittee shall tow and return a disabled City vehicle to the Mechanical

Maintenance Garage at 140 MacArthur Causeway.   Disabled MBPD vehicles may, at

the instruction of the police officer operating the vehicle, be towed to the Miami Beach

Police Station at 1100 Washington Avenue ( instead of the Mechanical Maintenance

Garage).

21.     ABANDONED VEHICLES

Permittee shall remove abandoned vehicles on public streets, highways, right of

ways, and other City or publicly owned property, upon request of the City Manager or

his designee.   For purposes of this section, the term " vehicle" shall include, without

limitation, automobiles, trucks, truck bodies, and house trailers ( including vehicles which
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may be partly or entirely dismantled, or consist of only a major portion of the body or

framework).

An MBPD officer or a City Parking Enforcement Specialist shall issue and affix

stickers on abandoned vehicles.  After a minimum of two ( 2) days, if the vehicle is not

removed, it may be towed at the request of the City.  However, vehicles parked where

parking is prohibited, or so as to be a hazard or obstruction to traffic, may be towed

immediately.

Notwithstanding the preceding paragraph, vehicles properly parked in one of the

City's Residential Parking Permit Districts and displaying a valid Residential Parking

Decal shall not be regarded as abandoned.

Permittee shall notify, by certified letter return receipt requested, the registered

vehicle owner or lien holder, advising of the vehicle location, and that the vehicle must

be claimed within thirty-five ( 35) days ( including full payment of towing, storage, and

any other charges).

Abandoned vehicles may be stored at Permittee's storage facility or at a salvage

company.

Permittee shall pay the City twenty dollars ($20.00) per tow for every abandoned

vehicle that Permittee tows.

Permittee shall assume and be solely responsible for,  and shall fully defend,

indemnify and hold the City, its officers, employees, agents, contractors, and servants,

harmless from and against all claims and demands by any and all parties whatsoever

for violation of Section 713. 78( 5), Florida State Statutes ( as same may be amended

from time to time).   The Permittee shall pay all judgments obtained by reason of a

violation of Section 713.78,  Florida Statutes, as specified in suit or suits against the
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City,  including all legal costs,  court expenses and attorney fees,  and other like

expenses. Permittee shall have the right to join in the defense of such suits.

22.     MAXIMUM ALLOWABLE RATES

The City Commission shall establish the maximum rates for towing, removal, and

storage services provided under the Permit.  The Permittee shall not charge in excess

of the following maximum allowable rates established by the City ( as same may be

amended from time to time):

A.       The first eight ( 8) hours of storage shall be without charge.  Thereafter the

following storage rates shall apply per day:

1)      Inside- Interior

a)      Motorcycles or Scooters 12.00

b)      Any vehicle less than 20 30.00

feet in length and 8 feet in width

c)      Any vehicle over 20 feet in length 40.00

2)      Outside- Exterior

a)      Motorcycles or Scooters 10. 00

b)      Any vehicle less than 20 feet in length

and 8 feet in width 30. 00

c)     Any vehicle over 20 feet in length 30. 00

3)      Boat and Trailer (Owner's Unit)

a)      Unit under 20 feet in length 20.00

b)      Unit 21 feet to 35 feet in length 35. 00

c)      Unit over 35 feet in length 45. 00

B.       Tow Rate Class "A" Tow Truck and
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Class "A" Car Carrier, including:

1.       First 30 minutes at the scene 140. 00

2.       Unlocking door

3.       Dropping/ hooking up linkage

4.       Wheel lift equipment

5.       Use of Dolly

C.       Class " B" Tow Truck including:

1.       First 30 minutes at the scene 145.00

2.       Unlocking door

3.       Dropping/ hooking up linkage

4.       Under reach equipment

D.       Class " C" Tow Truck including:

1.       First 30 minutes at the scene 175.00

2.       Unlocking door

3.       Dropping/ hooking up linkage

4.       Removal of air dams, shafts, or axles

5.       Air hookup

6.       Under reach equipment

E.       Tow Rate Class " D" Tow Truck, including:

1.       First 30 minutes at the scene 200.00

2.       Unlocking door

3.       Dropping/ hooking up linkage

4.       Removal of air dams, shafts, or axles

5.       Air hookup
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6.       Under reach equipment

F.       Tow Rate Class " B" or "C" Car Carrier 125.00

including:

1.       First 30 minutes at the scene

2.       Unlocking door

3.       Dropping/ hooking up linkage

G.       Use of Contractor's Boat Trailer, any length,

including storage, per day:

1.       Trailer up to 18 feet in length 50. 00

2.       Trailer 18 to 30 feet in length 75.00

3.       Trailer over 30 feet in length 150.00

H.       Special and additional charges:

1.       Extra labor or extra waiting time $ 16. 50 per hour

after the first 30 minutes at the scene and prorated

after the 1st hour in 15 minute increments.

2.       Mileage charges:  6. 00 per mile, maximum of$ 42

per tow

3.       Administrative fee: 35.00 maximum per tow

4. Dollies or Flatbed Services: 40. 00
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5. Labor to Engage/Tow:

This is not an automatic fee and may only be imposed when access to

enter the vehicle is required to properly engage/tow vehicle.

30.00

6.       After Hour Fee:

An After Hours Fee may be assessed for tows retrieved between the

hours of 8: 00 PM and 8: 00 AM.      30.00

Road Service.   Jump start,  delivery of gas,  door opening, tire change

when there is no tow 20. 00.

J.       Cost of any waiting time or extra labor ( i. e., " retrieving", special handling)

accomplished within thirty (30) minutes of arrival at the scene of a tow shall be included

in the base tow rate.   If, and only if, such waiting time or extra labor consumes more

than thirty ( 30) minutes, an extra waiting time or extra labor charge, per fifteen ( 15)

minutes or any fraction thereof, may be assessed ( commencing thirty (30) minutes after

arrival at the scene).  Any extra waiting time or extra labor charge authorization should

be made by the MBPD officer or Parking Enforcement Specialist on the scene,

whenever possible, and shall be so indicated in writing on the vehicle storage receipt.

K.     A maximum administrative charge, not exceeding $ 30.00 ( and not as an

automatic " add- on", but only when required to comply with Florida Statutes), may be

imposed by Permittee for administrative services such as processing of paperwork,

clerical work, or title research.  "Administrative charges" are defined as costs associated

with verification of a vehicle identification number;  search of vehicle for ownership

information;  preparation of paperwork required by Florida Statutes;  preparation and
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mailing of the notification letter(s);  and preparation of vehicle for auction  ( including

notification to owner or lien holder).   Administrative charges shall not be imposed on

vehicles with a  " police hold"  until or unless the hold is removed.   Storage for City

confiscated) vehicles with " police holds" is free of charge to the City.

L.       Indexing Provision:

The City Manager or his designee may initiate an administrative review of the Maximum

Allowable Rates whenever the cumulative change in the Consumer Price Index  ( CPI —

All Urban consumers — US City average — All items — Base Period 1982- 84 = 100 )

CPI),  between the current CPI and the date of the CPI used to establish the last

rate adjustment, is greater than five percent ( 5%).   Upon reaching this threshold and,

further, following a survey conducted by the City of maximum allowable towing rates for

similar services in surrounding communities, and/ or an analysis to review the current

cost of providing such services, the City Manager or his authorized designees shall

prepare a recommendation as to whether there should be an adjustment to the

Maximum Allowable Rates; which recommendation shall be subject to final approval by

the Mayor and City Commission.

M.      Miami Beach Resident Discount:

The rate adjustments to the Maximum Allowable Rates set forth in Section 22 hereof

shall not apply to City of Miami Beach residents ( such exemption( s) for City of Miami

Beach residents shall hereinafter be referred to as the  " Miami Beach Resident

Discount").   In order to be eligible for the Miami Beach Resident Discount, residents

must provide proof of residency within the City of Miami Beach,  and their driver's

license information must match the registration_information of the vehicle being towed.

Permittee shall maintain a log documenting discounts given to City residents pursuant
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to the Miami Beach Resident Discount, which log shall be available for inspection and

copying by the City Manager or his designee, upon request. Permittee shall prominently

post a sign displaying the Maximum Allowable Rates for both City and non- City

residents within the area( s) on its premises designated for the vehicle owner or his

agent to transact business.

23.     RESPONSIBILITY FOR PAYMENT

The vehicle owner ( or legally authorized representative) of the vehicle shall be

responsible for payment of charges imposed by the Permittee,  due upon vehicle

release.

The City shall not be responsible for any charges imposed for towing and

storage, or for securing payments due upon vehicle release.

Permittee shall accept the following as acceptable forms of payment:  cash,

travelers checks, personal bank checks drawn on a bank in Miami- Dade, Broward, or

Monroe Counties, or credit cards.  Permittee may require two ( 2) forms of identification,

one of which shall be a picture identification.

Permittee shall install and continuously operate and maintain in good working

order at least one ( 1) automatic teller machine (ATM) on its premises.

24.     WAIVER OF " DROP FEES"

Drop fees occur when a vehicle owner ( or other legally authorized person in

control of the vehicle) arrives on the scene of a tow, prior to removal of the vehicle from

the scene, and the vehicle has been engaged ( hooked) by the tow truck,   but has not

left the scene.  Although Florida law and Section 106-261 of the City Code allows

Permittee to assess a " drop fee" (of not more than 50% of the posted towing rates), and

continuing throughout the Permit term, Permittee hereby agrees to voluntarily waive any
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and all drop fees for registered vehicle owners or other legally authorized person in

control of the vehicle arriving at the scene prior to the removal or towing of the vehicle.

The provisions of this section shall not apply where a vehicle has a " police hold".

25.     REPORTS AND FILES

The Permittee shall maintain the following records at its principal place of

business within the City:

A.       Permittee shall provide standardized, printed, sequentially numbered, City

designed invoice forms listing the nature of the work performed by it for tows.   An

invoice shall be made for each and every vehicle towed.

Permittee shall keep on file for three ( 3) years from the expiration of the permit,

copies of all paid invoices,  together with vehicle storage receipts,  and any and all

impound logs  ( filed sequentially by MBPD case number or Parking Department

sequentially numbered forms) during the Permit term.  These records shall be subject

to inspection by the City or its authorized representatives during regular business hours.

B.       Standardized, printed, sequentially numbered vehicle storage receipts

yellow and goldenrod copies) for each and every vehicle towed by authority of the City,

indicating reason for impoundment, vehicle description, date and time towed, location

towed from and to, date and time released,  proof of ownership notification, and all

itemized charges.

Once the release occurs,  the yellow copy is to be returned to the City with

information including name, address, and telephone number of the individual to whom

the vehicle was released ( This information must appear legibly on both the yellow and

goldenrod copies).  The goldenrod copy will be retained by Permittee.  These files will
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be maintained sequentially according to the MBPD or Parking Department case

number.

C.       A log of all calls for service by the MBPD and/ or Parking Department on a

weekly basis.

D.       An Impound/ Notification Log indicating, at a minimum, date, time and

method of notification to the registered owner of an impounded vehicle.

E.       A log indicating vehicles to be auctioned, date of auction, name and

address of owner and lien holder, and date contacted.

F.       A log indicating vehicles sold at auction, date auction notice was

published, proceeds of auction, and distribution of proceeds.

G.       Permittee shall keep on file for three ( 3) years from the expiration of the

permit, copies of all paid invoices, together with vehicle storage receipts, and any and

all impound logs  ( filed sequentially by MBPD case number or Parking Department

sequentially numbered forms) during the Permit term.  These records shall be subject

to inspection by the City or its authorized representatives during regular business hours.

All of Permittee' s files, records, and logs shall be available for inspection by the

City or its authorized representatives during regular business hours.   Permittee shall

make available adequate work space including, but not limited to, a table and chair, for

City representatives inspecting records.

26.     FORWARDING REPORTS TO POLICE DEPARTMENT,     PARKING

DEPARTMENT AND THE CITY MANAGER'S OFFICE

The Permittee shall be solely responsible for forwarding to the following reports

to the MBPD, Parking Department, and the City Manager's Office, by 3:00 P. M. of each

Friday during the Permit term:
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A.       Copies of all vehicle storage receipts for vehicles released the previous

week, together with copy of completed numbered invoice for each vehicle.

B.       Original log of all calls for service by the on a weekly basis.

C.       Original log of all vehicles with police holds in the custody of Permittee.

D.       Original impound/ notification Log for previous week.

E.       Original log completed prior to vehicle auctions.

F.       Copy of public notice of auction ( 10 days prior to auction).

G.       Original log completed immediately following auction.

All copies shall be legible.  Originals shall be provided,  upon request by the City

Manager or his designee.

27.     INSPECTIONS AND AUDITS

Permittee agrees that all of its records, equipment, personnel, office and storage

facilities will be subject to periodic inspection and audits by the City Manager or his

authorized representative and, in the case of inspection checks, without the need for

prior notice to Permittee.

The City and Permittee agree to the procedures, systems, and controls attached

as Exhibit " C" hereto, for the purpose of the City conducting financial audits concerning

Permittee' s operations pursuant to the Permit.

28.     ETHICS AND CONDUCT

The Permittee shall conduct its business in an orderly, ethical, and business- like

manner at all times, and shall use every means to obtain and keep the confidence of

the public.  All public contact shall be in a courteous and orderly manner.
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29.     COMPLAINTS AND DISPUTES

It is the sole responsibility of Permittee to address customer service issues in a

polite,  courteous,  and respectful manner,  regardless of the comportment of the

complainant.   Clearly, verbal or physical abuse is unacceptable and police assistance

should be sought if a particular conflict escalates.

Any complaints received by the City concerning a violation by Permittee of Article

V,   Division 2,   Sections 106- 211 through 106-255 of the City Code,  or these

Administrative Rules and Regulations   ( including,   without limitation,   misconduct,

excessive charges, poor business practices, damage to vehicles, etc.), shall be referred

to the City' s Chief of Police or to the City's Parking Director for investigation ( depending

on which City department originated the tow).   The respective department shall use

reasonable efforts to notify Permittee  ( whether verbally or in writing)  of any such

complaints { including the specific nature thereof) within five ( 5) business days from

receipt of the complaint.     The Permittee shall provide written explanation and

information with respect to the particular complaint, within five ( 5) business days from

notice by the City.   Permittee' s response shall include identification of any proposed

resolution(s) and corrective measure(s) to be taken.

A written disposition of the complaint will be forwarded to the Permittee ( and

complainant) upon completion of the City's investigation.   The City Manager reserves

the right, in his sole discretion, to require Permittee to refund all or any portion of the

towing fees to a complainant, as liquidated damages, should the City rule in favor of the

complainant.
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If there have been three ( 3) or more substantiated complaints filed with the City

within a ninety ( 90) day period during the Permit term, the City Manager may suspend

the Permit for a period of up to thirty (30) days, with no reduction in the Permit fee.

30.     " HOW' S MY DRIVING?" PROGRAM

Permittee shall be required to establish and continuously operate a tow truck

driver safety improvement program, through an independent third party source that will

establish a telephone contact and e- mail contact for receipt of complaints regarding

unsafe tow truck operator driving throughout the City, which will be addressed by the

Permittee to the satisfaction of the City Manager.  Each vehicle will prominently display

contact information for the public to report issues relating to the tow truck operator's

driving.   Upon request of the City Manager, Permittee shall provide a report from the

independent third party source identifying any and all complaints lodged against the

Permittee; investigations conducted by the Permittee; and corrective actions taken by

the Permittee to the satisfaction of the City Manager.   Prior to implementation, the

aforestated Program shall be reviewed and approved by the City Manager,  which

approval shall not be unreasonably withheld.   Any changes to the approved Program

shall also be subject to the prior written approval of the City Manager.

31.     CUSTOMER SERVICE/ INFORMATION ITEMS AND MATERIALS

It is the City's intent to ensure the highest levels of customer service are provide

to its residents, visitors, and tourists. To this end, all of Permittee's employees, agents

contractors, or servants that may have contact with customers with the general public

must attend and participate in the City's Towing and Customer Contact Training.  This

training will specifically address customer relations training,   including diffusing

situations,  demeanor/body language,  and conflict resolution.     All of Permittee' s
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employees, agents, contractors or servants that have contact with customers or with the

general public will be required to attend this training twice annually ( every six months)

throughout the term of the Permit.     Permittee will further develop and issue

informational materials providing answers to frequently asked questions, such as rates,

directions/ location of storage lots, and contact information.

32.     CITIZENS BILL OF RIGHTS FOR TOWING

Permittee shall establish and continually operate and maintain a bilingual

informational campaign, advising a vehicle owner who has been towed of his/ her rights

and important related information,  including tow rates,  methods of payment,  and

complaint contact information.  Prior to implementation, the aforestated campaign shall

be reviewed and approved by the City Manager,  which approval shall not be

unreasonably withheld.  Any changes to the approved campaign shall also require the

prior written approval of the City Manager.   Following approval of the Towing Bill of

Rights by the City Manager, Permittee shall post notice on all of its service vehicles,

identifying to the availability of a copy of the full Citizen' s Bill of Rights to the general

public, as well as advising the public of the " no drop fee" provision in Section 24.  The

notice on the vehicle shall be displayed in a prominent place on the vehicle and clearly

visible and legible, in letters at least two (2") inches high.

33.     NON- DISCRIMINATION POLICY

In connection with the performance of work/services under this Permit, Permittee

shall not exclude from participation in, deny the benefits of, or subject to discrimination

anyone on the grounds of race,  color,  national origin,  sex,  age,  disability,  religion,

income or family status.
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Additionally, Permittee shall comply fully with the City of Miami Beach Human

Rights Ordinance, codified in Chapter 62 of the City Code, as may be amended from

time to time,    prohibiting discrimination in employment,    housing,    public

accommodations, and public services on account of actual or perceived race, color,

national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital

and familial status, age, disability, ancestry, height, weight, domestic partner status,

labor organization membership, familial situation, or political affiliation.

Permittee shall take affirmative action to ensure that employees are treated

during their_employment without regard to their race, color, national origin, religion, sex,

intersexuality,  gender identity,  sexual orientation,  marital and familial status,  age,

disability,   ancestry,   height,   weight,   domestic partner status,   labor organization

membership, familial situation, or political affiliation.

Permittee must complete and submit the City's Disability Non- Discrimination

Affidavit ( Affidavit).   In the event Permittee fails to execute the City' s Affidavit, or is

found to be in non- compliance with the provisions of the Affidavit, the City may impose

such sanctions as it may determine to be appropriate,  including but not limited to,

withholding assignment of tows to Permittee under the Permit until compliance, and/ or

cancellation, termination, or suspension of the Permit.  In the event the City cancels or

terminates the Permit pursuant to this Section, Permittee shall not be relieved of liability

to the City for damages sustained by the City by virtue of Permittee' s breach.

34.     ASSIGNMENT

Permittees shall not assign, transfer, convey, sublet or otherwise dispose of this

Permit, or of any or all of its rights, title or interest therein, or its or its power to execute
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such permit, to any person, company or corporation without the prior written consent of

the City Commission.

35.     CHANGES IN RULES AND REGULATIONS

Any amendment to these Administrative Rules and Regulations shall be subject

to the prior written recommendation of the City Manager and, thereafter, approval of the

City Commission.    Any changes in the schedule of Maximum Allowable Rates shall

also be subject to the prior recommendation of the City Manager and, City Commission

approval;  provided however,  that any change in the Maximum Allowable Rates

requested by Permittee shall only be considered by the City on/or about October
1st

of

each year during the Permit term.

36.     CITY CODE AND ADMINISTRATIVE RULES AND REGULATIONS

INCORPORATED BY REFERENCE INTO PERMIT

The Permit shall incorporate by reference ( as if fully set forth therein) Article V,

Division 2, Sections 106- 211 through 106-255 of the Miami Beach City Code, and these

Administrative Rules and Regulations,  as same  ( respectively)  may be hereinafter

amended from time to time, and compliance therewith shall be binding upon Permittee

and required as a condition of the Permit.

F\ ping\$ ALL\SAL\Towing Agreement# 14\ towpermitjuly222009agenda\Towing Permit- Rules& Regulation 8-24-09- FINAL doc
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EXHIBIT A

AUTOMATED VEHICLE LOCATOR (AVL) &

GLOBAL POSITIONING SYSTEM (GPS)

MINIMUM REQUIREMENTS

MINIMUM REQUIREMENTS— AVUGPS SYSTEM

This system Is envisioned to be a turn- key solution which Includes the following:

GPS based location and communication devices for use in transportation vehicles.

Near Real- time Communication from vehicle devices to the tracking server.
Web based user interface for system administration, map based viewing of vehicle

location, and ability to generate ad- hoc reports of collected data.
Automated monthly reports of vehicle locations and events.
All acquired data shall be stored on a secure server; the retention period shall be equal
to the permit term plus one year with the ability to change the retention period.

System Specifications

1.  GPS Location and Communication Devices
1. 1.  The GPS Locations and Communications vehicle devices shall operate in field

conditions experienced in the daily operation of tow trucks.
1. 2.  The GPS Location and Communication devices shall be enclosed in a water resistant,

salt resistant, shock and vibration resistant enclosures.

1. 3.  The GPS Location and Communication devices operating temperature should be in a
range from- 40F to 140F and operating humidity up to 95%.

1. 4.  The System shall allow the tracking of multiple vehicles identified by a vehicle
identification number.

1. 5.  The System shall locate the vehicle's position with sufficient accuracy to determine the
average speed and location within the Road Right of Way.

1. 6.  The System shall locate the position of the vehicle in five second intervals.
1. 7.  The System shall start to track locations and transmission of the data when the vehicle

ignition Is on.

2.  Near Real-Time Communication

2. 1.  The Communication between the GPS Location and Communication devices shall be
in near real-time in 30 second intervals.

3.  Web Based System Administration, Monitoring, Mapping and Reporting System
3. 1.  This System shall be Internet browser based.
3,2.  No application software shall be installed on any personal computer ( PC) and/or

Server

3.3.  Access to the System shall be restricted to assigned users.
3.4.  The System shall overlay vehicle locations on a map showing city streets and county

roads.
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3. 5.  The System' s Map tools should include zoom in, zoom- out, panningzoomto vehicle
and identify.

3. 6.  The System shall provide historical auto-play feature with active bread crumb trail
display.

3.7.  The System shall display the vehicles with symbols according to their group and
status. Status shall be but not limited to:

Alerts.

3.8.  The System shall provide alerts via e- mail or text message to multiple authorized
recipients for selected triggers and alerts.

3. 9.  The System shall allow creating, updating and deleting Trigger, Alert and Speed Rules
based on Vehicle IDs or Groups,  Areas  ( Geo- Fences).    Speed rules shall be

established based on posted speeds per street segment.

3. 10. The System shall provide vehicle location summary report.   Reports should be

customized as per user's request including queries for any non- standard input value at
no extra charge.  Reports shall be based on a single or a group of vehicles using their
vehicle identification number.   Reports shall be generated on a daily, weekly, and

monthly basis by vehicle and vehicle group and will include miles driven and dates.
4.  Data Storage

4. 1.  All data collected on city runs shall be made available to the city within five ( 5)
business days of request.

4.2.  The AVL System shall store the data on a secure server with minimum retention of
one ( 1) year after the end of the permit term.
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EXHIBIT B

CERTIFICATIONS PURSUANT TO SECTION 11( E)( 1)
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EXHIBIT B- 1

Beach Towing Service Inc.
Central Dispatch 305. 534. 2128 Fax: 305. 534. 6328

Since 1971

Offering:

Transport/ Towing
Saul Frances Parking Director

Storage

City of Miami Beach Private Paridng Systems

Auto Salvage

1755 Meridian Avenue, 2nd Floor

Miami Beach, Florida 33139

Serving:

Miami Beach

Dear Mr. Frances: Bal Harbor

Beach Towing Services Inc. hereby certifies that It Is In and has been in Bay Harbor Islands

compliance with section 11( E)( 1) of the Administrative Rules and Regulations Surtsido

for the Police and Parking Towing Permits( Dated November 14th, 2012) since on or
North Bay Village

about October 31st, 2013,       
North Miami

Sunny Isles

Hialeah

Hallandale

Avontura

Hollywood

Thank You. '       
Miami

Regard

Storage Facilites

Located al:  .

I pr
1349 Dade Boulevard

a  Miami Beach, FL

Michael A. Festa 1743 Purdy Avenue
Mami Beach, FL

President
8370 NW 7th Avenue

Miami, FL

Mai&ng Address:

1349 Dade Boulevard

Miami Beach, FL

33130
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EXHIBIT B- 2

TRE T TOWING INC.

1747 Ba REMo%'  iowfN1747 Bay Rd. Miami Beach FI. 33134
Tel 305- 672- 2395 Fax 305- 672- 2669

TremontTowinginc@gmall.com

www.TremontTowing.com 1

JUNE 22, 2015

Mr Saul Prances, Parking Director,City Of Miami Beach
1755 Meridian Ave. god Floor Miami Beach Florida 33139

Dear Mr Frances,

Tremont Towing, Inc., hereby certifies that It Is and has been In compliance with Section 11(E)( 1) of the Administrative Rules
and Regulations for the Police and Parking Towing Permits( Dated November 14, 2012) since on or about October 31, 2013.

Thank you.

Warm regards,

Keith Mania

PRESIDENT

1

I
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EXHi BIT C

TOWING COMPANIES
AGREED-UPON PROCEDURES

System Utilized by Towino Companies:

The below agreed- upon procedures have been developed to satisfy the City Commission' s request for
verifying cost of operations incurred by the towing companies.  The City agreed that the cost allocation
methodology, proposed by the companies would be allocated on statistical data based upon the number
of public tows as compared to private tows as they relate to tows with the City of Miami Beach.  Other
factors for allocating expenses are as follows:

General expenses are to be allocated on the cost allocation method based upon the statistical I
data mentioned above.

City Administrative fee expenses are to be allocated 100% against public tows.       
Security fees expenses required by the towing agreement will be allocated 100% to public tows

after taking into consideration any other contracts requiring security.
Professional fees for governmental affairs consulting will be separated out and allocated to public
tows.

Additional cost of insurance coverage required by the City over the County's minimum coverage
i

requirements will be allocated 100% to public tows.       
Signage costs will be 100% allocated to private tows.

Operational costs for storage lots and office will be allocated between public and private tows.
Revenues will be split out across the board by category of revenue.

The agreed- upon allocations of expenses listed within this document are not all inclusive and are subject
to change depending on the variation of facts and circumstances.   The objective Is to always be
reasonable and assure that costs are exclusive to either the public or private tows and are accounted for
appropriately. Additionally, that all allocations are being done in the most reasonable method to ensure
the most appropriate allocations of expenses. Any new allocations should be revisited with City staff and
the towing companies' accounting and legal representatives.

Anreed- upon procedures will include the following:

1.       Review contracts with other municipalities to determine if there are any other specific
requirements which directly affect any allocation of costs to the City.

2.       Inquire from the towing company's representatives and obtain and review documentation on the
nature of the allocations used between Private and Public Tows Inquire about and document
any major changes made during the period.

a.  Review the methodology used by the towing companies.
b.  Tie total costs and revenues to company' s supplied general ledger and filed tax returns. The

City agrees that any and all documents and items made available by the towing companies to
the City pursuant hereto, including, but not limited to, general ledgers and filed tax returns,
shall be for Inspection and review purposes only, and shall not be copied, photographed or
duplicated in any manner whatsoever in whole or in part. The City further agrees that the I
Inspection and review of any documents made available by the towing companies to the City t
shall at all times be in the presence of the towing companies' representatives. The Inspection j
and review notwithstanding, the City agrees that the subject documents and items are being i
disclosed solely for the limited purposes stated herein and shall remain confidential and the 1exclusive property of the towing companies and shall not become a public record In whole or

J
I
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in part. The towing companies agree to make their representatives available for purposes of
the inspection during all business days and hours( excluding legal holidays).

c.   Determine if the statistical data supports the allocation percentage used for public and private
tows.  Trace the number of public and private tows to supporting documentation maintained
by the towing companies,

d.  Test the calculation of the allocated expenses used. 

3.       Verify that general expenses used are those expenses relating to both public and private tows
and that cannot be separated.  Recalculate the resulting allocated costs for general expenses
between the public and private tows.

4.       City Administration fees, once determined that they only represent those fees required by the City
of Miami Beach Rules and Regulations for the Police and Parking Towing Permits and/or any
other rule or regulation or ordinance, and do not relate to private tows, will be allocated 100%
towards public tows.

5.       Determine any costs of security services required by the City contract. Verify these costs to actual
source documentation.  Allocate the total costs for this service to public tows after taking Into
account any other contracts requiring security.

6.       Verify the cost of insurance paid by the towing company.   Determine if the City's required
insurance coverage exceeds the requirements set by Miami-Dade County.  Obtain a quote for

any excessive insurance premium cost over the minimum coverage needed.  This cost will be
allocated to the public tows.

7.       Analyze any professional fees for governmental affairs consulting used in the performance to the
contracts. Verify actual costs against supporting documentation. Any valid costs will be allocated
100% to public tows.

8.       Separate signage costs for private lots and allocate fully to private tows.

9.       Determine the operational cost associated with the company's storage lots and office space.
Verify and determine adequacy of allocation used between public and private tows.

10.     Review all other miscellaneous costs presented and determine how they should be classified
between public and private tows.

11.      Perform analysis all costs and revenue components to arrive at an average cost and revenue of
public tows:

a.  Schedule out all direct costs and allocated cost as determined in above steps to arrive at total
cost for public and private tows.  Expenditures including and not limited to: Licenses and
taxes expense, rent expense, legal and accounting costs, salaries and wages expenses,
telephone expense, and any other expenses that Include some expenditures which are
exclusive to certain facet of the business( private or public) are to be allocated as follows:

i.   Companywide expenses-% of City tows to the total tows
ii.   City of Miami Beach exclusive— 100%

iii.   Other expenditures exclusive to other Municipalities or exclusive to non-public tows-
0%

b.  Determine total revenues for public tows. Verify that the towing company has separated out
revenues by categories especially by those listed on the individual towing invoices as follows:

I.   Hook-up
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II.   mileage

Ili.   labor

iv.   dollies/ flatbed
v.   storage

vl.   administrative charges

vii.   administrative fees to City
At after hours

ix,   taxes

c.  Derive the average cost and revenues for each public tows by dividing total associated costs
into the number of total private tows. Compare this average cost against the rates approved
by the City for presentation to City management

Draft: 9- 9- 14

I
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CITY OF MIAMI BEACH

POLICE DEPARTMENT AND PARKNG DEPARTMENT
TOWING PERMIT ( FROM MARCH 1, 2018, TO FEBRUARY 28, 2019)

PERMIT ISSUED TO:

BEACH TOWING SERVICES, INC.

PERMITTEE' S REPRESENTATIVES/ TITLE:

MICHAEL A. FESTA, PRESIDENT

PERMITTEE' S ADDRESS:

1349 DADE BOULEVARD, MIAMI BEACH, FL,  33139

PERMIT TERM:

THIS TOWING PERMIT COMMENCES ON MARCH 1,  2018 AND EXPIRES ON
FEBRUARY 28, 2019

ALL REQUIREMENTS, PROVISIONS, FEES, AND TERMS OUTLINED IN THE ADMINISTRATIVE
RULES AND REGULATIONS FOR POLICE TOWING PERMIT,  AS AMENDED  ( SEE
ATTACHMENT 1, INCORPORATED HERETO), ARE HEREBY IN FORCE AND EFFECT AS OF
THE DATE OF APPROVAL OF SAME BY THE MAYOR AND CITY COMMISSION OF THE CITY

OF MIAMI BEACH, AND PERMITTEE, AS EVIDENCED BY ITS EXECUTION OF THIS PERMIT
BELOW,  HEREBY AGREES TO COMPLY WITH ANY AND ALL SUCH RULES AND
REGULATIONS, AS SAME MAY BE AMENDED FROM TIME TO TIME DURING THE PERMIT
TERM.

IN WITNESS WHEREOF THE CITY HAS CAUSED THIS PERMIT TO BE SIGNED BY ITS MAYOR
AND CITY CLERK, A fTHE PERMITTEE HAS CAUSED THIS PERMIT TO BE SIGNED IN ITS
NAME, BY ITS DUL   • UTHORIZED REPRESENTATIVE.

PERMITTEE:       CITY-

MICHAEL '   ' rA, PRESIDENT DAN GELBER, MAYOR

ATTEST:     ATTEST:     4\....BFq
4 1/    ` 1-
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CITY OF MIAMI BEACH

ADMINISTRATIVE RULES AND REGULATIONS

FOR

POLICE AND PARKING TOWING PERMITS

REVISED ON DECEMBER 13, 2017

ATTACHMENT 1



CITY OF MIAMI BEACH ADMINISTRATIVE RULES AND REGULATIONS FOR

POLICE AND PARKING TOWING PERMITS

Introduction

Pursuant to Section 106- 212 of the City Code, and subject to City Commission

approval, the City Manager shall promulgate rules and regulations as may be necessary

to govern the discharge of towing or storage of vehicles identified by the City of Miami

Beach Police Department ( hereinafter, " MBPD" or the Police Department) as requiring

removal from the public right of ways.  Each applicant issued a permit by the City to tow

or store vehicles,  in accordance with Article V  (entitled,  'Police Vehicle Towing"),

Division 2, Sections 106-211 through 106-255 of the City Code, shall comply at all times

with the administrative rules and regulations hereinafter set forth, and as same may be

amended from time to time ( the "Administrative Rules and Regulations").  An applicant

issued a permit to tow or store vehicles  ( hereinafter,  the  'Permit")  pursuant to the

aforestated Code section shall hereinafter be referred to as a ' Permittee".

A Permittee' s failure to comply may result in suspension or revocation of a

Permit by the City Manager.

1.      QUALIFICATIONS OF APPLICANT

Prior to the issuance of a Permit, an applicant shall be required to evidence, to

the reasonable satisfaction of the City Manager, that it has the necessary facilities,

equipment, skills, personnel, and financial responsibility to furnish the services required

under the Permit in a satisfactory manner.  An applicant shall be required to evidence a

record of satisfactory past performance,  and,  in support thereof,  may be required to

submit references and provide such other documentation,  upon request by the City

Manager.    Failure to qualify with any or all of the following requirements shall be
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sufficient justification for the City Manager to reject an application for a Permit ( including

rejection for renewal of a Permit).

2.       COMPETENCY OF APPLICANTS

Permit applications shall only be considered from firms with proven experience

in the towing business which have an established and satisfactory record of

performance, and have available the required equipment, facilities, storage space, and

personnel sufficient to ensure that they can properly execute the work/ services

required.  The City Manager or his designee reserves the right to inspect an applicant' s

existing or proposed facilities and storage space following submission of a Permit

application.

To receive consideration, an applicant must identify a facility (which serves as its

base of operations) and storage space located within the city limits of the City of Miami

Beach.

Applicants must have all necessary licenses and permits, as required to operate

and provide the required work/services including,  without limitation,  all applicable

licenses and permits required by the City, Miami- Dade County, and the State of Florida.

By City' s issuance of the Permit,   and acceptance of the Permit by

applicant/Permittee,  applicant/ Permittee thereby represents and warrants to the City

that it has made itself familiar with all applicable Federal, State, Miami-Dade County,

and City laws, ordinances, and rules and regulations that may, in any way, affect and/ or

apply to the work/ services to be provided  ( and applicant/ Permittee shall continue to

make itself aware and familiar with any subsequent updates in any such laws).

Ignorance of the law on the part of the applicant/ Permittee will in no way relieve it from

any responsibility and/ or liability under the Permit.
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By submission of an application, the applicant shall declare, represent and certify

to the City that the only person or persons interested in the Permit is/are the principal or

principals named therein;  that no person or persons  (other than therein mentioned)

has/ have any interest in the Permit;  that the Permit is issued by the City without

connection to any person( s),  company( ies) or party( ies) making the application;  and

that it is in all respects fair, in good faith, and without collusion or fraud.

3.       PERMIT FEE/ MONTHLY BILLING

Permittee shall pay to the City a monthly Permit fee, in the amount of$ 30. 00, for

each vehicle towed. The monthly Permit fee shall be reduced to $ 25. 00 for each vehicle

towed that receives a Miami Beach Resident Discount pursuant to Section 22. M herein.

The City shall bill Permittee, by the 10th of each month, for all tows occurring in

the previous month.  A late charge of $ 50. 00, plus the greater of ( i) eighteen percent

18%) interest per annum, or ii) the maximum rate allowable under Florida law, shall be

assessed on all payments received after the 20th day of the billing month.

Payments to the City shall be by check and remitted to the City of Miami Beach

Finance Department ( Revenue Section).  Checks shall be clearly marked " Police Tow"

or " Parking Department Tow."

4.       INDEMNIFICATION/ HOLD HARMLESS AND INSURANCE REQUIREMENTS

Permittee shall be responsible for any work and services, and every part thereof,

undertaken pursuant to the Permit. For purposes of this Section 4, the term " Permittee"

shall include, without limitation,  all Permittee' s officers, directors, employees, agents,

contractors, and servants,  as well as any facilities, equipment,  and property of every

description,  used in connection with the performance of the work and/ or services

required under the Permit.   Permittee shall specifically and distinctly assume, and by
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the City's issuance of the Permit does so expressly assume,  all risks of damage or

injury to property or persons used or employed on, or used or retained by, Permittee in

connection with work/services under the Permit,  and of all injury or damage to any

person or property, wherever located, resulting from any action or operation under the

Permit, or in connection with the work and/ or services thereunder.

As separate and additional consideration for the City' s issuance of the Permit,

Permittee shall indemnify, hold harmless and defend ( with counsel approved by the City

Attorney) the City of Miami Beach, Florida, its officers, employees, agents, contractors,

and servants,  from and against any and all claims,  liabilities,  demands,  causes of

action, costs and expenses ( including reasonable attorneys' fees at trial and all levels of

appeal) of whatsoever kind or nature arising out of error,  omission,  negligent act or

willful misconduct of Permittee,  its officers, directors, employees, agents, contractors,

and servants (" Claims"), whether directly or indirectly, from the provision of work and/or

services pursuant to the Permit;  provided,  however, that there is expressly excluded

from the foregoing obligations any Claims to the extent resulting from the gross

negligence or willful misconduct of the City.   The indemnification provisions of this

Section 4 shall survive expiration or termination of the Permit.

In addition to, and separate from, Permit' s obligation to indemnify and hold the

City harmless ( as set forth in the preceding paragraphs), Permittee shall maintain the

following insurance coverage in full force and effect at all times throughout the Permit

term:

a.   Commercial General Liability insurance in amounts prescribed by the City

Manager or his designee, and as necessary to protect the Permittee and

the interests of the City against all risks of injury to persons ( including

5



death) or damage to property, wherever located, resulting from any action

or operationunder the Permit or in connection with the work/services

thereto.

b.   Automobile Liability Insurance,  including Property Damage,  covering all

owned,   non- owned or hired automobiles and equipment used in

connection with the work/ services;

c.    Workers' Compensation and Employer's Liability Insurance, as required

to meet the statutory requirements of the State of Florida; and

d.   Any other additional coverage( s) as may reasonably be required from time

to time by the City Manager or his designee.

Permittee shall be the named insured under all such policies.  The City of Miami

Beach, Florida, shall be named as an additional insured on all required liability policies.

Permittee shall also be responsible for requiring that any required policy endorsements

state that the City will not be liable for the payment of any premiums or assessments.

All liability insurance coverage and policies required herein shall contain a

provision acknowledging and agreeing to the indemnification and hold harmless

requirements ( and language) set forth in this Section 4.

All required policies shall provide full coverage from the first dollar of exposure.

No deductibles will be allowed unless approved, in writing, by the City's Risk Manager

prior to issuance of the policy).

No change or cancellation in insurance shall be made without thirty ( 30) days

prior written notice to the City' s Risk Manager.
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All insurance policies shall be issued by companies authorized to do business

under the laws of the State of Florida and these companies must have a rating of at

least B+; VI or better, per Best' s Key Rating Guide, latest edition.

Original signed certificates of insurance, evidencing the required coverage and

endorsements, shall be approved by the City Manager or his designee and filed with the

City' s Risk Manager prior to commencement of the Permit term,  and/ or prior to

commencement of any work and/ or services under the Permit (whichever is earlier).

It is understood and agreed that all policies of insurance required hereunder

shall be primary to any insurance or self-insurance the City of Miami Beach.

Permittee will also be solely responsible for securing and maintaining policies for

any and all of its subcontractors,  to the extent and in accordance with the same

insurance requirements as applies to Permittee pursuant to this Section 4.

Notwithstanding compliance by Permittee and its subcontractors with the

insurance requirements in this Section 4.  Permittee shall be ultimately responsible and

liable for any negligent acts, errors or omissions of its subcontractor(s) ( and of persons

employed by such subcontractor( s)), to the extent that Permittee would be responsible

for the negligent acts, errors and omissions of persons employed and/or retained by

Permittee) under the requirements of this Section 4.

Should Permittee fail to provide proof of coverage for any insurance ( and/ or

other term or condition) required in this Section 4, within seven ( 7) days of receipt of

written notice from the City Manager or his designee, the City reserves any and all right

to immediately terminate the Permit.



5.       STORAGE AREA( S) AND ON PREMISES FACILITY( IES)

Permittee shall have available outside storage for a minimum of thirty- one ( 31)

vehicles and no more than a maximum of one hundred ( 100) vehicles.   Said storage

area will be enclosed in accordance with applicable zoning requirements.    At a

minimum, Permittee shall surround the storage area with a chain- link fence or solid-wall

type fence at least six ( 6') feet high.  The storage area shall be sufficiently illuminated to

reveal persons and vehicles at a distance of at least 150 feet during evening hours.

Permittee shall use such security measures as necessary to prevent theft, vandalism,

stripping and dismantling of parts from vehicles in all storage areas.

Permittee shall provide a completely enclosed inside storage area ( solid walls,

roof, and access door) for at least five ( 5) vehicles.   Said area will be secured against

entry by unauthorized persons.

All vehicle keys shall be secured separately.

In the event Permittee' s storage areas are filled to capacity, the Permittee shall

not be relieved of its responsibility with regard to storage of vehicles pursuant to the

Permit, and shall be required to make alternate arrangements for storage ( as required

to comply with the terms of the Permit).   Any storage area proposed to be utilized by

Permittee, which was not identified in its Permit application, must obtain the prior written

approval of the City Manager or his designee prior to commencement of such use.

Permittee' s storage area must be located within the city limits of Miami Beach

and shall only be used by Permittee to store vehicles towed within the city limits of

Miami Beach.  Vehicles shall be stored for a minimum of one ( 1) day, after which they

may be removed to a storage area outside the city limits of Miami Beach, but within

Miami- Dade County, Florida.
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Any vehicle with a  " police hold," shall not be stored outside the city limits of

Miami Beach.

Permittee may not charge an additional towing fee for removal of a vehicle for

storage outside the city limits of Miami Beach.  An owner (or other authorized individual)

claiming a vehicle stored outside the city limits of Miami Beach shall be given the

option, without charge, of either free transportation to the vehicle, or having the vehicle

returned to the Permittee' s Miami Beach storage area.

No storage charges shall be assessed for any vehicle which,  pursuant to

authorization of the City Manager or his designee, is stored at a City facility.

In addition to the storage area(s), the Permittee shall have a permanent on-

premises office, which shall be staffed on a 24- hour basis by at least one ( 1) employee.

Permittee shall also provide on- premises security in the form of one or more of

the following:  night dispatcher or watchman;  security guard service; security dog; or

security cameras.

Notwithstanding the preceding paragraph, Permittee shall be required to hire City

off-duty police officers on the premises on holidays and during all major events in the

City.  "Holidays" are herein defined as any City of Miami Beach recognized/ observed

legal holiday.   Major events are herein defined as those events identified in the City' s

Major Event Planning ( MEP), as same may be amended from time to time.  In the event

that the MBPD is unable to fulfill the off-duty requirement,  Permittee may satisfy the

requirement by hiring off-duty police officers from other jurisdictions ( i. e. Miami- Dade,

City of Miami, etc.).

Permittee must post a City-approved sign at its on- premises facility indicating

charges ( as shall have been approved by the City).  This sign must include a statement
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about the accepted methods of payment and the number and kinds of identification

required.   At a minimum, the sign must be in one inch ( I") lettering, with contrasting

background, permanently and prominently posted in the area where the charges are

paid to Permittee.

All areas accessible to the public must be well lighted,  with provisions to

accommodate seating for members of the public retrieving vehicles.  Permittee shall be

prohibited from utilizing or maintaining any sort of public announcement ( PA) system

from its premises,  so as to eliminate and/ or reduce amplified and other noise to the

surrounding neighborhood that occurs after 11: 00 p. m.

Additional Conditions for Permittee' s Storage Area(s) and On Premises Facility( ies):

1.       Storage and/ or parking of vehicles must be fully screened from view,  as seen

from any right-of-way or adjoining property, when viewed from five feet six inches

5' 6") above grade, with an opaque wood fence, masonry wall, or other opaque

screening device not less than six feet ( 6') in height.

2.       Parking spaces, backup areas, and drives shall be appropriately dimensioned for

the type of vehicles being parked or stored.

3.       The City shall retain the right to modify the Permit and the conditions of operation

should there be complaints about loud, excessive, unnecessary, or unusual late

night noise that occurs after 11: 00 p. m.

4.       The Permittee shall be responsible for maintaining the immediate areas adjacent

to its on- premises facility and storage area including,  without limitation,  the

adjacent sidewalks, curbs, and gutters, in a clean and sanitary manner, free of

refuse, at all times during hours of operation.
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5. Permittee shall be required to satisfy the landscaping requirements of Section

126- 6 ( 2) of the City Code.

6.       A plan for a recurring maintenance schedule that includes, but is not limited to,

cleaning Permittee' s on- premises storage area,  clipping of hedge material,

removing and replacement of dead plant material, fertilization and irrigation, shall

be submitted to the City Manager or his designee, within thirty ( 30) days of the

commencement of the Permit term, for the Manager or his designee's review and

approval, which shall not be unreasonably withheld, conditioned, or delayed.

7.       The lighting in Permittee's on- site facility and storage area must satisfy the City

Code and the Florida Building Codes.  The light from light poles shall be contained

on- site.  Any light poles shall not exceed fifteen feet ( 15') in height, measured from

grade.

8.       Permittee shall be responsible for operating its on- premises facility and storage

area in an orderly, clean and quiet manner so that neighboring residents are not

disturbed during the hours of operation. At a minimum, this shall include removing

all trash from the lot not less than twice daily.   The sounding of car alarms,

automobile horns, playing of radios or any kind of audio system ( including by the

valet attendants), and screeching of tires shall be prohibited. A sign addressing

City Code provisions regarding car alarms, and a sign prohibiting the screeching of

tires and sounding of horns, shall be posted on- site so they are plainly visible by,

and legible to, users of the facility.

9.       Violation of Section 46- 152 of the City Code,  as same may be amended ( the

City's Noise Ordinance) may be deemed a violation of the terms of the Permit.
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Accordingly, in the event of such violation, the City Manager reserves any and all

right to suspend or terminate the Permit.

6.       TOWS WITH POLICE HOLD

Vehicles impounded with a " police hold", shall be stored at Permittee' s storage

area  (within the City limits)  for a period of up to five  (5)  working days,  excluding

Saturday, Sunday and Holidays; at no charge for the first five ( 5) working days, or until

the police hold is released, whichever occurs first.

If, after expiration of the five ( 5) working days, the vehicle requires a police hold

for a longer period of time, the City Manager or his designee may direct Permittee, in

writing,  to remove the vehicle to a City facility,  without charge to the City.   In the

alternative, the City' s notice may request that Permittee continue to store the vehicle at

Permittee's storage facility.   If the City' s notice elects to have the vehicle remain at

Permittee's storage facility,  the City shall be responsible for any storage charges

incurred after aforestated initial five ( 5) working days.

If the Permittee does not receive such written notification from the City, within the

time period provided above, the Permittee may release the vehicle to the registered

owner or lien holder;  provided however,  that the Permittee shall provide the City

Manager or his designee with written notice of Permittee' s intent to release, prior to the

actual release date.

If the City' s notice authorizes Permittee to remove the vehicle from Permittee' s

storage facility, but the vehicle has already been released to the owner or lien holder,

the owner or lien holder ( and not the City) will be responsible for any tow and storage

charges for the number of days the vehicle was stored at Permittee' s storage facility.
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The towing and storage rates charged to an owner/lien holder shall not exceed the

rates that would be charged to the City.

All police holds must include the following information:

1.       name and agency of the law enforcement agency;

2.       date and time the hold is placed on the vehicle;

3.       a general description of the vehicle, including color, make,

model, body style and year, VIN, registration plate with state

and year, and validation sticker number with state and year;

4.       the specific reason for placing the hold;

5.       the condition of the vehicle;

6.       the location where the vehicle is being held; and

7.       the name, address, and phone number of the storage facility where

the vehicle is stored.

In cases where a vehicle has a police hold pursuant to a violation of Article IX,

Sections 106- 391, through 106- 395 ( the City's Vehicle Impoundment Ordinance of the

City Code).   Permittee shall reduce removal, towing, and storage charges as ( and if)

ordered by the City's Special Master.

After the initial five ( 5) working days of storage,  all vehicles impounded for a

violation of the Vehicle Impoundment Ordinance shall also be removed by Permittee to

a City storage facility without charge to the City.

The Permittee shall not divulge any information with respect to a towed vehicle

when such vehicle has a police hold.  Anyone wishing to obtain information on a vehicle

with a police hold shall be referred to the MBPD.
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7.       STORAGE PROCEDURES FOR VEHICLES

The Permittee shall provide storage for impounded vehicles in its outside storage

area unless specific written instructions are given for inside storage by the impounding

MBPD officer or City Parking Enforcement Specialist.

If required by the City for proper processing for investigative purposes,  the

Permittee shall move an impounded vehicle to an area designated by the City Manager

or his designee, within the City limits, prior to storage, at no additional charge to the

City.  When the City orders a vehicle involved in a criminal investigation to be towed to

a location only other than Permittee' s storage facility, that vehicle may only be released

from such location to the owner and/ or lien holder, and then only upon prior written

approval by an MBPD supervisor.  If so approved, the City shall be responsible for the

initial tow charges.  Notwithstanding the preceding, and in the event the vehicle was not

claimed by the owner or lien holder at the location where the investigation took place,

the City shall not be held responsible for,  nor required to,  assure that further

arrangements have been made ( or pay) for towing and storage following completion of

the vehicle processing.    Permittee shall return any such vehicle to the Permittee's

storage area (and the City shall only be responsible for the cost of the initial tow).

8.       LOCATION CHANGES OF IMPOUNDED VEHICLES

Permittee shall not change the type of storage ( inside and/ or outside) or storage

location without the prior written approval of the City Manager or his designee.

9.       ATTENDANT ON DUTY

The Permittee shall make available,  on a 24- hour,  7- days a week basis,

attendants for immediate response to calls for service from the City.   Permittee shall
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also have adequate personnel available to staff its on- premises facility, on a 24- hour,

7- days a week basis, for the purpose of dispatching calls and releasing towed vehicles.

10.     VEHICLE LOADING

All vehicle loading shall only be conducted on Permittee' s premises ( off-street

and interior to storage lot).   The use of a forklift or similar device shall be strictly

prohibited on any City right-of-way.

11.      EQUIPMENT

Permittee shall operate and maintain any and all equipment,  as required to

satisfactorily perform the work/services required under the Permit.  All equipment shall

be maintained in a state of readiness for response.  In the event that Permittee utilizes

any equipment not owned by it, the City shall require that Permittee demonstrate, to the

City Manager' s satisfaction, that it has the primary use and control of such equipment

throughout the Permit term (whether by providing proof of an equipment lease, or other

legally binding contract evidencing use and control of any required equipment).   Any

equipment not owned by Permittee must be made available to Permittee on a first

priority basis.

At a minimum,  Permittee shall maintain and have available during the Permit

term the following type( s) of equipment:

A.       WRECKERS ( TOW TRUCKS)

All wreckers will be registered and shall have appropriate licenses to

operate as wreckers.   Permittee's towing license number shall be displayed on

the front of the vehicle in letters at least three ( 3")  inches high.   Permittee's

company name shall be displayed on the driver and passenger side of the

vehicle in letters at least three ( 3") inches high.   The company' s address and
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telephone number shall be displayed on the driver and passenger side of the

vehicle in letters at least one ( 1") inch high.

All wreckers shall display a current decal issued by the City.   Permittee shall

maintain mobile equipment between its trucks and base stations.

B.       MINIMUM RATINGS FOR WRECKERS

Wreckers shall meet the following minimum ratings:

1)      Class "A" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 10, 000 pounds, GVW

b)      Cab to axle dimension of not less than 56 inches

c)      Dual rear wheels

d)      Commercially manufactured boom with a minimum capacity

of 8, 000 pounds

e)      Hydraulically operated winch( es)  with a minimum total

winching capacity of 8, 000 pounds

f)       One hundred  ( 100') feet of 3/ 8 inch steel core cable per

winch

g)      Wheel life with a retracted rating of not less than 3, 500

pounds and an extended rating of not less than 2, 000

pounds

h)      Tow sling with a safe lift rating of 3, 500 pounds

I)       Two (2) 3/ 8 inch high test safety chains

Q)       Dolly equipped

k)      One ( 1) motorcycle sling
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I)       Four-way lug wrench

m)     One ( 1) pair of jumper cables

2)      Class " A" Slide Back Car Carrier:

a)      Commercially manufactured unit, with a rated capacity of not

less than 10, 000 pounds, GVW

b)      Cab to axle dimension of not less than 102 inches

c)      Dual rear wheels

d)      Seventeen  ( 17') feet or longer hydraulically operated slide

back or tilt bed

e)      Hydraulically operated winch( es)  with a minimum total

winching capacity of 8, 000 pounds

f)       Sixty five (65') feet of 3/ 8 inch steel core cable

g)      Two (2) tie down chains, each ten ( 10') feet in length

h)      Four-way lug wrench

I)       One ( 1) pair of jumper cables

3)      Class " B" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 18, 000 pounds, GVW

b)      Cab to axle dimension of not less than 84 inches

c)      Commercially manufactured hydraulic boom( s)   with a

minimum total capacity of 16, 000 pounds

d)      Hydraulically operated winch( es)   with a minimum total

winching capacity of 16, 000 pounds

e)      Two hundred ( 200) feet of'/ inch steel core cable per winch
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t)       Under reach with a retracted rating of not less than 6, 000

pounds and an extended rating of not less than 4, 000

pounds

g)      Tow sling with a safe lift rating of 8, 500 pounds

h)      Two ( 2) 5/ 16 inch alloy safety chains

I)       Tow bar equipped

j)       Two (2) snatch blocks, minimum 8, 000 pound capacity each

k)      Two (2) scotch blocks

I)       Brake lock

m)     Six ( 6') to eight ( 8') feet of extra towing chain with hooks,

minimum 4,000 pound capacity chain with hooks, minimum

4, 000 pound capacity

n)      Four-way lug wrench

o)      One ( 1) pair of jumper cables

4)      Class " B" Slide Back Car Carrier:

a)      Commercially manufactured unit, with a rated capacity of not

less than 20, 000 pounds, GVW

b)      Cab to axle dimension of not less than 138 inches

c)      Dual rear wheels

d)      Twenty one ( 21') feet or longer hydraulically operated slide

back or tilt bed

e)      Hydraulically operated winch with a minimum winching

capacity of 8, 000 pounds

f)       One hundred ( 100') feet of 3/ 8 inch steel core cable
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g)      Two (2) tie down chains, each ten ( 10') feet in length

h)      One ( 1) snatch block, minimum 8, 000 pound capacity

I)       Four-way lug wrench

j)       One ( 1) pair of jumper cables

k)      Commercial Non- restricted license plate

5)      Class " C" Wrecker:

a)      Commercially manufactured unit, with a rated capacity of not

less than 36, 000 pounds, GVW

b)      Cab to axle dimension of not less than 144 inches

c)      Commercially manufactured boom( s) with a minimum total

capacity of 50,000 pounds

d)      Winch(es) with a minimum total winching capacity of 50, 000

pounds

e)      Two hundred  (200) feet of 5/ 8 inch steel core cable per

winch

f)       Under reach with a retracted rating of not less than 25,000

pounds and an extended rating of not less than 12, 000

pounds

g)      Rear support jacks or outriggers

h)      Tow sling with a safe lift rating of 12, 000 pounds

I)       Two ( 2) '/ 2 inch alloy safety chains

j)       Tow bar equipped

k)      External air hookup and hoses to supply air to disabled

vehicles
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I)       Two  ( 2)  snatch blocks,  minimum 24, 000 pound capacity

each

m)     Two (2) scotch blocks

n)      Spring brake - air lock

o)      Six ( 6') to eight ( 8') feet of extra towing chain with hooks,

minimum 4, 000 pound capacity

Where two ( 2) Class " C" wreckers are required, at least one

1) shall be under reach equipped.

C.       ADDITIONAL EQUIPMENT REQUIRED ON EACH VEHICLE

1)      Two-way radio

2)      Proper safety lights

3)      Amber rotation dome light

4)      Two ( 2) flood lights to rear

5)      Sand ( 50 pounds minimum)

6)      Heavy duty sweeping broom ( 24" wide)

7)      Two ( 2) safety cones (day- glow orange, 3 feet high)

8)      One set of three ( 3) reflectors

9)      Six (6) thirty minute flares

10)    Flat shovel

11)    Ax

12)    Fire extinguisher 5 lb. dry chemical underwriter approved

13)    First aid kit - minimum 16 units
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D.       COMMUNICATIONS SYSTEM

Permittee shall provide its own two-way radio communications system, or

alternate communications system, as may be approved by the City Manager or

his designee ( upon written request by Permittee and prior to implementation of

such alternate system).    The communications system shall be between the

Permittee's base station and service trucks utilized in providing work/services

under the Permit.     In addition,  Permittee shall provide the City' s Parking

Department with a radio to communicate with Permittee.

E.       TECHNOLOGICAL IMPROVEMENTS

1)      Permittee shall,  at its sole cost and expense,  procure,  install,  and

implement a GPS tracking system on all of its vehicles that provide towing services to

the City pursuant to the Permit,  which will be accessible to the City for monitoring

purposes only, in accordance with the following procedures:

a)    Permittee shall implement the use of a GPS tracking system that

meets the City' s minimum specifications and standards,  incorporated

herein by reference and attached as Exhibit "A" hereto ( the approved GPS

tracking system);

b)      Prior to the commencement of work/services under the Permit,

Permittee shall have the approved GPS tracking system installed and

operational in all vehicles that provide towing services to the City pursuant

to the Permit, and shall certify to the City, in writing, substantially in the

form attached as composite Exhibit "B" hereto, that it is compliant with this

requirement.     Permittee shall also be required to provide additional

certifications as may be requested, from time to time, by the City Manager
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or his designee.   Non- compliance with this requirement may be grounds

for suspension or revocation of the Permit;

c)      Notwithstanding anything to the contrary contained herein, the City

specifically acknowledges and agrees that Permittee may deactivate the

GPS tracking system on any vehicle that is not in the process of providing

towing services to the City pursuant to the Permit; provided, however, that

Permittee shall maintain the GPS tracking system active at all times on no

less than two of its vehicles and/ or on the number of vehicles sufficient to

respond to the City's requests for tows within (20) minutes of receipt of the

request.

12.     EMPLOYEES OF PERMITTEE

Permittee shall be solely responsible for selecting, training and employing  (or

otherwise retaining)  such personnel as is necessary for Permittee to satisfy the

requirements of the Permit and to satisfactorily perform the work and services required

under the Permit.

a.       Permittee shall perform driver's license screening on all employees with

driving responsibilities and a copy of each employee' s driver's license shall be kept on

file by Permittee and made available upon request of the City Manager or his designee.

b.       Permittee shall be required to provide all employees with uniforms, which

shall be subject to the prior written approval by the City Manager or his designee.

c. Permittee shall perform drug test screening on all employees and provide

pass/fail results to the City Manager or his designee, upon request.

Any and all employees and/ or other individuals retained by Permittee, shall not,

for any purposes,  be considered to be employees of the City of Miami Beach,  and
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Permittee shall be solely responsible for their supervision and daily direction and

control.

It is the intent of the City and Permittee, and Permittee acknowledges, that the

Permittee is legally considered to be an independent contractor and that neither it, nor

its officers,  directors,  employees,  agents,  contractors or servants,  shall,  under any

circumstances,  be considered officers,  directors,  employees,  contractors,  agents or

servants of the City, and that the City shall at no time be legally responsible or liable for

any negligent acts, errors, omissions, or misconduct on the part of Permittee, or any of

its officers, directors, employees, contractors, agents or servants.  Additionally, toward

that end,  Permittee agrees to have no markings on either vehicles,  buildings,  or

correspondence that indicates or tends to indicate any official relationship between the

Permittee and the City of Miami Beach.

13.     REQUESTS FOR TOW SERVICE

All requests for service by the City shall be made through the MBPD or by a City

Parking Enforcement Specialist.  The dispatching unit of the MBPD or the City' s Parking

Department will assign tows to Permittees on a rotating basis, alternating every tow.

The City reserves the right to cancel a request for Permittee' s services on a

particular tow,  at any time,  up to the time of hook- up of the vehicle.    Permittee

acknowledges and agrees that the mere response to a City service call, without other

action, shall not constitute a service for which charges are applicable.

Except in situations where a vehicle has a " police hold," if the registered owner of

the vehicle ( or other legally authorized person in control of the vehicle) arrives at the

scene of the tow prior to the towing or removal of the vehicle, the vehicle shall be

disconnected from the towing or removal apparatus, and the vehicle owner ( or legally
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authorized individual in control of the vehicle) shall be allowed to remove the vehicle,

without interference (See also Section 23 herein).

In those situations where the immediate removal of a legally parked vehicle is

necessary in the interest of public safety including,  without limitation,  due to a fire,

storm,  flood,  other emergency,  or a crime scene,  upon prior authorization of a

commanding officer or supervisor of the MBPD, the Permittee shall remove the vehicle

to the nearest public parking area ( where parking is available), at no cost to the City ( or

to the owner of the vehicle).

If, at the option of the MBPD officer or Parking Enforcement Specialist at the

scene of a tow, the vehicle requires special weather protection, it will be so noted on the

vehicle storage receipt,  and the Permittee shall be required to cover the vehicle

completely with a weatherproof material and, accordingly,  shall be allowed to charge

the sum of fifty cents ($. 50) per day for this service.

If a request for a tow involves the removal of a vehicle or boat which is located

underwater, the Permittee shall provide underwater divers to handle the hook-up of

such vehicle or boat.   Underwater recovery salvage divers must be SCUBA certified.

For every diver, duty time shall be computed from the time of arrival at the scene to the

time the vehicle or boat is rigged and hoisted to dry land.

14.     DELAYS

Permittee shall respond to requests for tows within twenty (20) minutes of receipt

of the request.  In the event that Permittee cannot respond within twenty ( 20) minutes, it

shall notify the requesting City party of the estimated time of delay and the reasons

thereof, and the City shall have the option, at its sole discretion, to cancel the request
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and contact another Permittee,  without cost and/ or other liability to the Permittee to

which the initial request for tow was directed.

15.      REMOVAL OF HAZARDS

Upon arrival at the scene of a tow, Permittee' s tow truck operator shall promptly

remove any hazards or debris from the public right of way prior to proceeding to

impound the vehicle.

16.     IMPROPER TOWS

An MBPD supervisor or Parking Enforcement supervisor may request

Permittee' s tow truck operator to release a vehicle that has been engaged ( but not

removed from the scene of the tow) should the impoundment of the vehicle be deemed

improper by said supervisor.  The release of the vehicle shall be authorized in writing by

such supervisor by signing in the indicated section of the tow slip.   The supervisor's

decision shall be final and the tow truck operator shall proceed and comply with the

release.  The City shall be responsible for payment of the towing fees for an improper

tow.

Any vehicle released pursuant to an improper tow under this Section 15 shall be

towed to any location the owner or driver requests within the limits of Miami- Dade

County, at mileage rates in accordance with the published rates.  In instances where a

vehicle has been improperly towed and such vehicle belongs to a disabled operator,

Permittee shall deliver said vehicle to the original scene of the tow or to such other

location within the City ( as directed by the City) and the City shall pay the towing fees.

17.     IMPOUND REPORTS/ OWNER NOTIFICATION

When the City requests a vehicle to be towed, an inventory and written record of

all personal property found in the vehicle before the vehicle is removed by Permittee will
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be prepared. The MBPD officer or Parking Enforcement Specialist on the scene of the

tow will be responsible for obtaining the information required for the vehicle storage

receipt.  Permittee shall not remove a vehicle from the scene of a tow without a copy of

a vehicle storage receipt.

Permittee shall be solely responsible for ensuring that an impounded vehicle

remains in the same condition and retains the same equipment at the time of release

that it had at the time it was impounded.  The Permittee shall also be solely responsible

for any article(s) of value left in the vehicle and listed on the vehicle storage receipt.

The Permittee shall replace any equipment and/or article(s) of value upon verification of

the loss by the City Manager or his designee.

Permittee shall be responsible for notifying the registered owner of the vehicle, or

lien holder, via certified mail, return receipt requested, of the whereabouts of the vehicle

within twenty four (24) hours of impoundment.  If, at the time of impounding, the name

and address of the registered owner or lien holder is not readily available, Permittee

shall notify the City Manager or his authorized designee, in writing, and the City shall

use reasonable efforts to provide this information to Permittee within five ( 5) working

days from the first date of storage of the vehicle. Upon receipt of the name and address

of the registered vehicle owner or lien holder, Permittee shall notify the party( ies) of the

whereabouts of the vehicle, certified mail return receipt requested. The notice(s) shall

be sent within seven ( 7) days from the first date of storage ( or within seven ( 7) days

from Permittee' s receipt of the information from the City).  Telephone notice shall also

be given whenever possible.

Notwithstanding the preceding paragraph, if the state of registration is unknown,

the Permittee shall utilize best efforts in notifying the registered owner or lien holder of

26



the whereabouts of the impounded vehicle, within a reasonable period of time from the

first date of storage.  At a minimum, " best efforts" means that Permittee has performed

the following due diligence to establish the state of registration:

1.       Check of vehicle for any type of tag, tag record, temporary tag, or regular

tag;

2.       Check of law enforcement report for tag number or an out-of-state

address indicated from drivers license information   ( if the vehicle was

towed at the request of a law enforcement officer);

3.       Check of trip sheet or tow ticket of tow truck operator to see if a tag was

on vehicle at beginning of tow ( if private tow);

4.       Check of vehicle for inspection sticker or other stickers and decals that

may indicate a state of possible registration; and

5.       Check of the interior of the vehicle for any papers that may be in the glove

box, trunk, or other areas for a state of registration.

The Permittee shall maintain a separate log of vehicles in which the owner or lien

holder cannot be determined, which log shall be kept at Permittee' s principal place of

business, and which shall list the date and time of the tow, location towed from, total

towing and storage charges, and best efforts made to notify the owner or lien holder.

18.     VIEWING OF IMPOUNDED VEHICLES

Permittee shall allow the registered owner of an impounded vehicle,  or the

registered owner' s authorized representative ( including, without limitation, an insurance

representative), upon producing proper identification, to view and inspect the vehicle

within a reasonable time upon his/ her arrival at Permittee' s storage facility, and before

payment of any charges.   The vehicle owner ( or authorized representative) shall be
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permitted to remove any personal possessions from the vehicle that are not affixed to

the vehicle ( including telephones, tapes, tools, etc.) and the Permittee shall reasonably

assist the owner ( or authorized representative)  in doing so.   The vehicle owner ( or

authorized representative) shall acknowledge receipt of all personal property on a form

provided by Permittee.

19.     VEHICLE RELEASES

Permittee shall release an impounded vehicle to the registered vehicle owner ( or

authorized representative) upon payment of the appropriate fee( s), and no later than

thirty ( 30)  minutes from receipt of such payment.   The Permittee shall release any

vehicle except a vehicle that has been marked as a " police hold".

A person or persons who make application for the release of a vehicle shall be

required to produce proof that he/ she ( or they) are either the registered owner of the

vehicle or, in cases where release is not to the owner(s), that he/ she or they have been

designated as the owner's legally authorized representative.  For a registered owner(s)

sufficient proof may be demonstrated by presentation of the vehicle title or registration

and photo identification.  For legally authorized representatives of the owner(s), proof of

agency shall be required which may include, without limitation, a written permission fully

executed by the authorized owner(s), a duly executed power of attorney, such other

written documentation evidencing that the person claiming release of the vehicle is

authorized to do so by the owner( s).  A photo ID will also be required.  A photocopy of

the documentation and of the photo ID used for the vehicle release shall be attached to

the copy of the vehicle storage receipt (such copies shall be clearly legible/ identifiable).

Notwithstanding the preceding,  or any other term or condition of the Permit,

Permittee shall be solely responsible for whatever means and methods, as it deems
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necessary to ensure and ascertain that a vehicle has been released to the registered

owner( s) or a duly authorized representative of the owner( s) and the City shall have no

liability, whether to Permittee, the vehicle owner( s), or any other third parties, as a result

of an improper or erroneous release of a vehicle by Permittee.

All vehicles that have not been claimed shall be disposed of according to

applicable law(s).   Permittee will be required, within three ( 3) days after a sale or, if a

title is surrendered for payment, to submit a detailed listing of the vehicle identification

number, tow receipt number, police case number ( if applicable), year, make, model of

vehicle,  monies received,  and the purchaser's name,  address and local telephone

number.

In the event that a vehicle is " junked," Permittee shall provide the City with a

copy of the certificate of destruction  (as required by State law).   This copy shall be

attached to the copy of the vehicle storage receipt.  In the release section of the vehicle

storage receipt,  information shall be recorded as to the name,  address,  and local

telephone number of the person or company that takes possession.

In cases where the registered owner(s) of the vehicle relinquishes all claims to

the vehicle and transfers ownership of the vehicle to Permittee,  Permittee shall not

charge a fee for services rendered.

Permittee shall notify the City Manager or his designee of all abandoned/

unclaimed vehicles prior to such vehicles being slated for auction.  All vehicles slated

for auction must first be approved in writing by the City Manager or his designee.  The

City shall have the right to bid on such vehicles, and may obtain title upon payment of

towing and storage charges, provided there are no other bidders.   The City Manager
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shall designate an MBPD representative to track the vehicle auctions and make the

appropriate bidding on behalf of the City.

20.     EMERGENCY TOWING OF CITY VEHICLES

Permittee shall provide emergency towing services for City vehicles at no charge

to the City.   Each Permittee shall provide such services for one month at a time, on a

rotating basis.  This service is designed to remove and secure vehicles owned by the

City which become disabled.   Such emergency service is limited to Miami- Dade and

Broward Counties.

Permittee may receive requests for emergency towing of City vehicles from the

City Manager or his designee, who will provide Permittee with the following information:

1.       location of the vehicle, with the nearest street address;

2.       make, year, model and tag number of the City vehicle, together with all

information available as to the condition of the vehicle; and

3.       name of the City employee operating the vehicle.

The Permittee shall tow and return a disabled City vehicle to the Mechanical

Maintenance Garage at 140 MacArthur Causeway.   Disabled MBPD vehicles may, at

the instruction of the police officer operating the vehicle, be towed to the Miami Beach

Police Station at 1100 Washington Avenue ( instead of the Mechanical Maintenance

Garage).

21.     ABANDONED VEHICLES

Permittee shall remove abandoned vehicles on public streets, highways, right of

ways, and other City or publicly owned property, upon request of the City Manager or

his designee.   For purposes of this section, the term " vehicle" shall include, without

limitation, automobiles, trucks, truck bodies, and house trailers ( including vehicles which
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may be partly or entirely dismantled, or consist of only a major portion of the body or

framework).

An MBPD officer or a City Parking Enforcement Specialist shall issue and affix

stickers on abandoned vehicles.  After a minimum of two ( 2) days, if the vehicle is not

removed, it may be towed at the request of the City.  However, vehicles parked where

parking is prohibited, or so as to be a hazard or obstruction to traffic, may be towed

immediately.

Notwithstanding the preceding paragraph, vehicles properly parked in one of the

City's Residential Parking Permit Districts and displaying a valid Residential Parking

Decal shall not be regarded as abandoned.

Permittee shall notify, by certified letter return receipt requested, the registered

vehicle owner or lien holder, advising of the vehicle location, and that the vehicle must

be claimed within thirty- five ( 35) days ( including full payment of towing, storage, and

any other charges).

Abandoned vehicles may be stored at Permittee's storage facility or at a salvage

company.

Permittee shall pay the City twenty dollars ($20.00) per tow for every abandoned

vehicle that Permittee tows.

Permittee shall assume and be solely responsible for,  and shall fully defend,

indemnify and hold the City, its officers, employees, agents, contractors, and servants,

harmless from and against all claims and demands by any and all parties whatsoever

for violation of Section 713. 78(5),  Florida State Statutes ( as same may be amended

from time to time).   The Permittee shall pay all judgments obtained by reason of a

violation of Section 713.78,  Florida Statutes, as specified in suit or suits against the
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City,  including all legal costs,  court expenses and attorney fees,  and other like

expenses. Permittee shall have the right to join in the defense of such suits.

22.     MAXIMUM ALLOWABLE RATES

The City Commission shall establish the maximum rates for towing, removal, and

storage services provided under the Permit.  The Permittee shall not charge in excess

of the following maximum allowable rates established by the City ( as same may be

amended from time to time):

A.       The first eight ( 8) hours of storage shall be without charge.  Thereafter the

following storage rates shall apply per day:

1)      Inside- Interior

a)      Motorcycles or Scooters 12. 00

b)      Any vehicle less than 20 30.00

feet in length and 8 feet in width

c)      Any vehicle over 20 feet in length 40. 00

2)      Outside-Exterior

a)      Motorcycles or Scooters 10. 00

b)      Any vehicle less than 20 feet in length

and 8 feet in width 30. 00

c)     Any vehicle over 20 feet in length 30. 00

3)      Boat and Trailer (Owner' s Unit)

a)      Unit under 20 feet in length 20.00

b)      Unit 21 feet to 35 feet in length 35.00

c)      Unit over 35 feet in length 45.00

B.       Tow Rate Class "A" Tow Truck and
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Class " A" Car Carrier, including:

1.       First 30 minutes at the scene 140. 00

2.       Unlocking door

3.       Dropping/ hooking up linkage

4.       Wheel lift equipment

5.       Use of Dolly

C.       Class " B" Tow Truck including:

1.       First 30 minutes at the scene 145.00

2. Unlocking door

3.       Dropping/hooking up linkage

4. Under reach equipment

D.       Class " C" Tow Truck including:

1. First 30 minutes at the scene 175. 00

2. Unlocking door

3. Dropping/hooking up linkage

4. Removal of air dams, shafts, or axles

5.       Air hookup

6. Under reach equipment

E.       Tow Rate Class " D" Tow Truck, including:

1.       First 30 minutes at the scene 200.00

2. Unlocking door

3. Dropping/ hooking up linkage

4. Removal of air dams, shafts, or axles

5.       Air hookup
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6.       Under reach equipment

F.       Tow Rate Class" B" or "C" Car Carrier 125. 00

including:

1. First 30 minutes at the scene

2.       Unlocking door

3.       Dropping/ hooking up linkage

G.       Use of Contractor's Boat Trailer, any length,

including storage, per day:

1.       Trailer up to 18 feet in length 50. 00

2.       Trailer 18 to 30 feet in length 75.00

3.       Trailer over 30 feet in length 150. 00

H.       Special and additional charges

1.       Extra labor or extra waiting time $ 16. 50 per hour

after the first 30 minutes at the scene and prorated

after the 1st hour in 15 minute increments.

2.       Mileage charges:   6. 00 per mile, maximum of$ 42

per tow

3.       Administrative fee: 35. 00 maximum per tow

4. Dollies or Flatbed Services:    40.00
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5. Labor to Engage/Tow:

This is not an automatic fee and may only be imposed when access to

enter the vehicle is required to properly engage/ tow vehicle.

30.00

6.       After Hour Fee:

An After Hours Fee may be assessed for tows retrieved between the

hours of 8: 00 PM and 8: 00 AM.      30. 00

Road Service.   Jump start,  delivery of gas,  door opening,  tire change

when there is no tow 20.00.

J. Cost of any waiting time or extra labor ( i. e., " retrieving", special handling)

accomplished within thirty ( 30) minutes of arrival at the scene of a tow shall be included

in the base tow rate.   If, and only if, such waiting time or extra labor consumes more

than thirty ( 30) minutes,  an extra waiting time or extra labor charge,  per fifteen ( 15)

minutes or any fraction thereof, may be assessed ( commencing thirty (30) minutes after

arrival at the scene).  Any extra waiting time or extra labor charge authorization should

be made by the MBPD officer or Parking Enforcement Specialist on the scene,

whenever possible, and shall be so indicated in writing on the vehicle storage receipt.

K.     A maximum administrative charge, not exceeding $ 30. 00 ( and not as an

automatic " add-on",  but only when required to comply with Florida Statutes), may be

imposed by Permittee for administrative services such as processing of paperwork,

clerical work, or title research.  "Administrative charges" are defined as costs associated

with verification of a vehicle identification number;  search of vehicle for ownership

information;  preparation of paperwork required by Florida Statutes;  preparation and
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mailing of the notification letter( s);  and preparation of vehicle for auction  ( including

notification to owner or lien holder).   Administrative charges shall not be imposed on

vehicles with a " police hold"  until or unless the hold is removed.   Storage for City

confiscated) vehicles with " police holds" is free of charge to the City.

L.       Indexing Provision:

The City Manager or his designee may initiate an administrative review of the Maximum

Allowable Rates whenever the cumulative change in the Consumer Price Index  ( CPI —

All Urban consumers — US City average — All items — Base Period 1982- 84 = 100 )

CPI),  between the current CPI and the date of the CPI used to establish the last

rate adjustment, is greater than five percent ( 5%).   Upon reaching this threshold and,

further, following a survey conducted by the City of maximum allowable towing rates for

similar services in surrounding communities, and/ or an analysis to review the current

cost of providing such services, the City Manager or his authorized designees shall

prepare a recommendation as to whether there should be an adjustment to the

Maximum Allowable Rates; which recommendation shall be subject to final approval by

the Mayor and City Commission.

M.      Miami Beach Resident Discount

The rate adjustments to the Maximum Allowable Rates set forth in Section 22 hereof

shall not apply to City of Miami Beach residents ( such exemption( s) for City of Miami

Beach residents shall hereinafter be referred to as the  " Miami Beach Resident

Discount").   In order to be eligible for the Miami Beach Resident Discount,  residents

must provide proof of residency within the City of Miami Beach,  and their driver' s

license information must match the registration information of the vehicle being towed.

Permittee shall maintain a log documenting discounts given to City residents pursuant
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to the Miami Beach Resident Discount, which log shall be available for inspection and

copying by the City Manager or his designee, upon request. Permittee shall prominently

post a sign displaying the Maximum Allowable Rates for both City and non-City

residents within the area(s) on its premises designated for the vehicle owner or his

agent to transact business.

23.     RESPONSIBILITY FOR PAYMENT

The vehicle owner ( or legally authorized representative) of the vehicle shall be

responsible for payment of charges imposed by the Permittee,  due upon vehicle

release.

The City shall not be responsible for any charges imposed for towing and

storage, or for securing payments due upon vehicle release.

Permittee shall accept the following as acceptable forms of payment:  cash,

travelers checks, personal bank checks drawn on a bank in Miami- Dade, Broward, or

Monroe Counties, or credit cards.  Permittee may require two (2) forms of identification,

one of which shall be a picture identification.

Permittee shall install and continuously operate and maintain in good working

order at least one ( 1) automatic teller machine (ATM) on its premises.

24.     WAIVER OF " DROP FEES"

Drop fees occur when a vehicle owner ( or other legally authorized person in

control of the vehicle) arrives on the scene of a tow, prior to removal of the vehicle from

the scene, and the vehicle has been engaged ( hooked) by the tow truck,   but has not

left the scene.  Although Florida law and Section 106-261 of the City Code allows

Permittee to assess a " drop fee" (of not more than 50% of the posted towing rates), and

continuing throughout the Permit term, Permittee hereby agrees to voluntarily waive any
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and all drop fees for registered vehicle owners or other legally authorized person in

control of the vehicle arriving at the scene prior to the removal or towing of the vehicle.

The provisions of this section shall not apply where a vehicle has a " police hold".

25.     REPORTS AND FILES

The Permittee shall maintain the following records at its principal place of

business within the City:

A.       Permittee shall provide standardized, printed, sequentially numbered, City

designed invoice forms listing the nature of the work performed by it for tows.   An

invoice shall be made for each and every vehicle towed.

Permittee shall keep on file for three ( 3) years from the expiration of the permit, copies

of all paid invoices, together with vehicle storage receipts, and any and all impound logs

filed sequentially by MBPD case number or Parking Department sequentially

numbered forms) during the Permit term.  These records shall be subject to inspection

by the City or its authorized representatives during regular business hours.

B.       Standardized, printed, sequentially numbered vehicle storage receipts

yellow and goldenrod copies) for each and every vehicle towed by authority of the City,

indicating reason for impoundment, vehicle description, date and time towed, location

towed from and to,  date and time released,  proof of ownership notification,  and all

itemized charges.

Once the release occurs, the yellow copy is to be returned to the City with

information including name, address, and telephone number of the individual to whom

the vehicle was released ( This information must appear legibly on both the yellow and

goldenrod copies).  The goldenrod copy will be retained by Permittee.  These files will
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be maintained sequentially according to the MBPD or Parking Department case

number.

C.       A log of all calls for service by the MBPD and/ or Parking Department on a

weekly basis.

D.       An Impound/ Notification Log indicating, at a minimum, date, time and

method of notification to the registered owner of an impounded vehicle.

E.       A log indicating vehicles to be auctioned, date of auction, name and

address of owner and lien holder, and date contacted.

F.       A log indicating vehicles sold at auction, date auction notice was

published, proceeds of auction, and distribution of proceeds.

G.       Permittee shall keep on file for three ( 3) years from the expiration of the

permit, copies of all paid invoices, together with vehicle storage receipts, and any and

all impound logs  ( filed sequentially by MBPD case number or Parking Department

sequentially numbered forms) during the Permit term.  These records shall be subject

to inspection by the City or its authorized representatives during regular business hours.

All of Permittee's files, records, and logs shall be available for inspection by the

City or its authorized representatives during regular business hours.   Permittee shall

make available adequate work space including, but not limited to, a table and chair, for

City representatives inspecting records.

26.     FORWARDING REPORTS TO POLICE DEPARTMENT,     PARKING

DEPARTMENT AND THE CITY MANAGER' S OFFICE

The Permittee shall be solely responsible for forwarding to the following reports

to the MBPD, Parking Department, and the City Manager's Office, by 3: 00 P. M. of each

Friday during the Permit term:
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A.       Copies of all vehicle storage receipts for vehicles released the previous

week, together with copy of completed numbered invoice for each vehicle.

B.       Original log of all calls for service by the on a weekly basis.

C.       Original log of all vehicles with police holds in the custody of Permittee.

D.       Original impound/ notification Log for previous week.

E.       Original log completed prior to vehicle auctions.

F.       Copy of public notice of auction ( 10 days prior to auction).

G.       Original log completed immediately following auction.

All copies shall be legible.  Originals shall be provided,  upon request by the City

Manager or his designee.

27.     INSPECTIONS AND AUDITS

Permittee agrees that all of its records, equipment, personnel, office and storage

facilities will be subject to periodic inspection and audits by the City Manager or his

authorized representative and,  in the case of inspection checks, without the need for

prior notice to Permittee.

The City and Permittee agree to the procedures, systems, and controls attached

as Exhibit " C" hereto, for the purpose of the City conducting financial audits concerning

Permittee' s operations pursuant to the Permit.

28.     ETHICS AND CONDUCT

The Permittee shall conduct its business in an orderly, ethical, and business- like

manner at all times, and shall use every means to obtain and keep the confidence of

the public.  All public contact shall be in a courteous and orderly manner.
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29.     COMPLAINTS AND DISPUTES

It is the sole responsibility of Permittee to address customer service issues in a

polite,  courteous,  and respectful manner,  regardless of the comportment of the

complainant.   Clearly, verbal or physical abuse is unacceptable and police assistance

should be sought if a particular conflict escalates.

Any complaints received by the City concerning a violation by Permittee of Article

V,   Division 2,   Sections 106- 211 through 106- 255 of the City Code,   or these

Administrative Rules and Regulations   ( including,   without limitation,   misconduct,

excessive charges, poor business practices, damage to vehicles, etc.), shall be referred

to the City's Chief of Police or to the City's Parking Director for investigation ( depending

on which City department originated the tow).   The respective department shall use

reasonable efforts to notify Permittee  ( whether verbally or in writing)  of any such

complaints  ( including the specific nature thereof) within five ( 5)  business days from

receipt of the complaint.     The Permittee shall provide written explanation and

information with respect to the particular complaint, within five ( 5) business days from

notice by the City.   Permittee' s response shall include identification of any proposed

resolution( s) and corrective measure( s) to be taken.

A written disposition of the complaint will be forwarded to the Permittee ( and

complainant) upon completion of the City's investigation.    The City Manager reserves

the right, in his sole discretion, to require Permittee to refund all or any portion of the

towing fees to a complainant, as liquidated damages, should the City rule in favor of the

complainant.
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If there have been three ( 3) or more substantiated complaints filed with the City

within a ninety ( 90) day period during the Permit term, the City Manager may suspend

the Permit for a period of up to thirty (30) days, with no reduction in the Permit fee.

30.     " HOW' S MY DRIVING?" PROGRAM

Permittee shall be required to establish and continuously operate a tow truck

driver safety improvement program, through an independent third party source that will

establish a telephone contact and e- mail contact for receipt of complaints regarding

unsafe tow truck operator driving throughout the City, which will be addressed by the

Permittee to the satisfaction of the City Manager.  Each vehicle will prominently display

contact information for the public to report issues relating to the tow truck operator's

driving.   Upon request of the City Manager, Permittee shall provide a report from the

independent third party source identifying any and all complaints lodged against the

Permittee; investigations conducted by the Permittee; and corrective actions taken by

the Permittee to the satisfaction of the City Manager.   Prior to implementation,  the

aforestated Program shall be reviewed and approved by the City Manager,  which

approval shall not be unreasonably withheld.   Any changes to the approved Program

shall also be subject to the prior written approval of the City Manager.

31.     CUSTOMER SERVICE/ INFORMATION ITEMS AND MATERIALS

It is the City' s intent to ensure the highest levels of customer service are provide

to its residents, visitors, and tourists. To this end, all of Permittee' s employees, agents

contractors, or servants that may have contact with customers with the general public

must attend and participate in the City' s Towing and Customer Contact Training.  This

training will specifically address customer relations training,   including diffusing
situations,   demeanor/body language,   and conflict resolution.     All of Permittee's
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employees, agents, contractors or servants that have contact with customers or with the

general public will be required to attend this training twice annually ( every six months)
throughout the term of the Permit.     Permittee will further develop and issue

informational materials providing answers to frequently asked questions, such as rates,

directions/ location of storage lots, and contact information.

32.     CITIZENS BILL OF RIGHTS FOR TOWING

Permittee shall establish and continually operate and maintain a bilingual

informational campaign, advising a vehicle owner who has been towed of his/ her rights

and important related information,  including tow rates,  methods of payment,  and

complaint contact information.  Prior to implementation, the aforestated campaign shall

be reviewed and approved by the City Manager,  which approval shall not be

unreasonably withheld.  Any changes to the approved campaign shall also require the

prior written approval of the City Manager.   Following approval of the Towing Bill of

Rights by the City Manager,  Permittee shall post notice on all of its service vehicles,

identifying to the availability of a copy of the full Citizen's Bill of Rights to the general

public, as well as advising the public of the " no drop fee" provision in Section 24.  The

notice on the vehicle shall be displayed in a prominent place on the vehicle and clearly

visible and legible, in letters at least two (2") inches high.

33.     NON- DISCRIMINATION POLICY

In connection with the performance of work/ services under this Permit, Permittee

shall not exclude from participation in, deny the benefits of, or subject to discrimination

anyone on the grounds of race,  color,  national origin,  sex,  age,  disability,  religion,

income or family status.
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Additionally, Permittee shall comply fully with the City of Miami Beach Human

Rights Ordinance, codified in Chapter 62 of the City Code, as may be amended from

time to time,    prohibiting discrimination in employment,    housing,    public

accommodations, and public services on account of actual or perceived race, color,

national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital

and familial status, age, disability, ancestry, height, weight, domestic partner status,

labor organization membership, familial situation, or political affiliation.

Permittee shall take affirmative action to ensure that employees are treated

during their employment without regard to their race, color, national origin, religion, sex,

intersexuality,  gender identity,  sexual orientation,  marital and familial status,  age,

disability,   ancestry,   height,   weight,   domestic partner status,   labor organization

membership, familial situation, or political affiliation.

Permittee must complete and submit the City's Disability Non- Discrimination

Affidavit ( Affidavit).   In the event Permittee fails to execute the City' s Affidavit,  or is

found to be in non- compliance with the provisions of the Affidavit, the City may impose

such sanctions as it may determine to be appropriate,  including but not limited to,

withholding assignment of tows to Permittee under the Permit until compliance, and/or

cancellation, termination, or suspension of the Permit.  In the event the City cancels or

terminates the Permit pursuant to this Section, Permittee shall not be relieved of liability

to the City for damages sustained by the City by virtue of Permittee' s breach.

34.     ASSIGNMENT

Permittees shall not assign, transfer, convey, sublet or otherwise dispose of this

Permit, or of any or all of its rights, title or interest therein, or its or its power to execute
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such permit, to any person, company or corporation without the prior written consent of

the City Commission.

35.     CHANGES IN RULES AND REGULATIONS

Any amendment to these Administrative Rules and Regulations shall be subject

to the prior written recommendation of the City Manager and, thereafter, approval of the

City Commission.    Any changes in the schedule of Maximum Allowable Rates shall

also be subject to the prior recommendation of the City Manager and, City Commission

approval;  provided however,  that any change in the Maximum Allowable Rates

requested by Permittee shall only be considered by the City on/or about October 1st of

each year during the Permit term.

36.     CITY CODE AND ADMINISTRATIVE RULES AND REGULATIONS

INCORPORATED BY REFERENCE INTO PERMIT

The Permit shall incorporate by reference ( as if fully set forth therein) Article V,

Division 2, Sections 106- 211 through 106-255 of the Miami Beach City Code, and these

Administrative Rules and Regulations,  as same  ( respectively)  may be hereinafter

amended from time to time, and compliance therewith shall be binding upon Permittee

and required as a condition of the Permit.
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We are committed to providing excellent public service and safety to all who live, work, and play in our vibrant, tropical, historic community. 

MIAMIBEACH 
PLANNING DEPARTMENT 
1700 Convention Center Drive, Miami Beach, Florida 33139; Tel: 305.673.7550; Web: www.miamibeachfl.gov/planning 

LAND USE BOARD HEARING APPLICATION 

The following application is submitted for review and consideration of the project described herein by the land use board 
selected below. A separate application must be completed for each board reviewing the proposed project. 

Application Information 
FILE NUMBER Is the property the primary residence & homestead of the 

applicant/property owner?     Yes  No  (if “Yes,” provide 
office of the Property Appraiser Summary Report)

Board of Adjustment 
 Variance from a provision of the Land Development Regulations 
 Appeal of an administrative decision 

Design Review Board 
 Design review approval 
 Variance 

Planning Board 
 Conditional use permit 
 Lot split approval 
 Amendment to the Land Development Regulations or zoning map 
 Amendment to the Comprehensive Plan or future land use map 

Historic Preservation Board 
 Certificate of Appropriateness for design 
 Certificate of Appropriateness for demolition 
 Historic district/site designation 
 Variance 

 Other: 
Property Information – Please attach Legal Description as “Exhibit A”
ADDRESS OF PROPERTY  

FOLIO NUMBER(S) 

Property Owner Information 
PROPERTY OWNER NAME 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE CELL PHONE EMAIL ADDRESS

Applicant Information (if different than owner)
APPLICANT NAME 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE CELL PHONE EMAIL ADDRESS

Summary of Request 
PROVIDE A BRIEF SCOPE OF REQUEST 
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Project Information 
Is there an existing building(s) on the site?  Yes  No
Does the project include interior or exterior demolition?  Yes  No
Provide the total floor area of the new construction. SQ. FT. 
Provide the gross floor area of the new construction (including required parking and all usable area). SQ. FT. 
Party responsible for project design 
NAME  Architect  

 Engineer   
 Contractor   
 Tenant        

 Landscape Architect 
 Other_____________________ 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE 
 

CELL PHONE EMAIL ADDRESS

Authorized Representative(s) Information (if applicable)
NAME  Attorney 

 Agent 
 Contact 
 Other_____________________ 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE 
 

CELL PHONE EMAIL ADDRESS

NAME  Attorney
 Agent 

 Contact
 Other_____________________ 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE 
 

CELL PHONE EMAIL ADDRESS

NAME  Attorney 
 Agent 

 Contact 
 Other_____________________ 

ADDRESS CITY STATE ZIPCODE

BUSINESS PHONE 
 

CELL PHONE EMAIL ADDRESS

 
Please note the following information: 
 
 A separate disclosure of interest form must be submitted with this application if the applicant or owner is a corporation, 

partnership, limited partnership or trustee.  
 
 All applicable affidavits must be completed and the property owner must complete and sign the “Power of Attorney” 

portion of the affidavit if they will not be present at the hearing, or if other persons are speaking on their behalf.  
 
 To request this material in alternate format, sign language interpreter (five-day notice is required), information on access 

for persons with disabilities, and accommodation to review any document or participate in any City sponsored 
proceedings, call 305.604.2489 and select (1) for English or (2) for Spanish, then option 6; TTY users may call via 
711 (Florida Relay Service).  

 
Please read the following and acknowledge below: 

■

■
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 Applications for any board hearing(s) will not be accepted without payment of the required fees. All checks are to be 

made payable to the “City of Miami Beach”. 
 

 All disclosures must be submitted in CMB Application format and be consistent with CMB Code Sub-part A Section 2-
482(c): 

(c) If the lobbyist represents a corporation, partnership or trust, the chief officer, partner or beneficiary shall also 
be identified. Without limiting the foregoing, the lobbyist shall also identify all persons holding, directly or 
indirectly, a five percent or more ownership interest in such corporation, partnership, or trust. 

 
 Public records notice – All documentation submitted for this application is considered a public record subject to Chapter 

119 of the Florida Statutes and shall be disclosed upon request.  
 
 In accordance with the requirements of Section 2-482 of the code of the City of Miami Beach, any individual or group 

that will be compensated to speak or refrain from speaking in favor or against an application being presented before 
any of the City’s land use boards, shall fully disclose, prior to the public hearing, that they have been, or will be 
compensated. Such parties include: architects, engineers, landscape architects, contractors, or other persons responsible 
for project design, as well as authorized representatives attorneys or agents and contact persons who are representing 
or appearing on behalf of a third party; such individuals must register with the City Clerk prior to the hearing.  

 
 In accordance with Section 118-31. – Disclosure Requirement. Each person or entity requesting approval, relief or other 

action from the Planning Board, Design Review Board, Historic Preservation Board or the Board of Adjustment shall 
disclose, at the commencement (or continuance) of the public hearing(s), any consideration provided or committed, 
directly or on its behalf, for an agreement to support or withhold objection to the requested approval, relief or action, 
excluding from this requirement consideration for legal or design professional service rendered or to be rendered. The 
disclosure shall: (I) be in writing, (II) indicate to whom the consideration has been provided or committed, (III) generally 
describe the nature of the consideration, and (IV) be read into the record by the requesting person or entity prior to 
submission to the secretary/clerk of the respective board. Upon determination by the applicable board that the forgoing 
disclosure requirement was not timely satisfied by the person or entity requesting approval, relief or other action as 
provided above, then (I) the application or order, as applicable, shall immediately be deemed null and void without 
further force or effect, and (II) no application form said person or entity for the subject property shall be reviewed or 
considered by the applicable board(s) until expiration of a period of one year after the nullification of the application or 
order. It shall be unlawful to employ any device, scheme or artifice to circumvent the disclosure requirements of this 
section and such circumvention shall be deemed a violation of the disclosure requirements of this section.  
 

 When the applicable board reaches a decision a final order will be issued stating the board’s decision and any 
conditions imposed therein. The final order will be recorded with the Miami-Dade Clerk of Courts. The original board 
order shall remain on file with the City of Miami Beach Planning Department. Under no circumstances will a building 
permit be issued by the City of Miami Beach without a copy of the recorded final order being included and made a part 
of the plans submitted for a building permit.  

 
 

The aforementioned is acknowledged by:               Owner of the subject property       Authorized representative 
 
 

_______________________________________ 
SIGNATURE 

 
_______________________________________ 

PRINT NAME 
 

_______________________________________ 
DATE SIGNED 
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OWNER AFFIDAVIT FOR INDIVIDUAL OWNER 

 
STATE OF ______________________ 
 
COUNTY OF __________________________ 
 
I, ______________________________________, being first duly sworn, depose and certify as follows: (1) I am the owner of 
the property that is the subject of this application. (2) This application and all information submitted in support of this 
application, including sketches, data, and other supplementary materials, are true and correct to the best of my knowledge 
and belief. (3) I acknowledge and agree that, before this application may be publicly noticed and heard by a land 
development board, the application must be complete and all information submitted in support thereof must be accurate. (4) 
I also hereby authorize the City of Miami Beach to enter my property for the sole purpose of posting a Notice of Public 
Hearing on my property, as required by law. (5) I am responsible for remove this notice after the date of the hearing.   

 
________________________________________ 

SIGNATURE 
Sworn to and subscribed before me this _______ day of ___________________ , 20______. The foregoing instrument was 
acknowledged before me by ____________________________________ , who has produced ___________________ as 
identification and/or is personally known to me and who did/did not take an oath.  
 
NOTARY SEAL OR STAMP ________________________________________ 

NOTARY PUBLIC 
 

My Commission Expires: ____________________ ________________________________________ 
PRINT NAME 

 
ALTERNATE OWNER AFFIDAVIT FOR CORPORATION, PARTNERSHIP OR LIMITED LIABILITY COMPANY 

 
STATE OF ______________________ 
 
COUNTY OF __________________________ 
 
I, ______________________________________, being first duly sworn, depose and certify as follows: (1) I am the 
_________________________ (print title) of ___________________________ (print name of corporate entity). (2) I am 
authorized to file this application on behalf of such entity. (3) This application and all information submitted in support of this 
application, including sketches, data, and other supplementary materials, are true and correct to the best of my knowledge 
and belief. (4) The corporate entity named herein is the owner of the property that is the subject of this application.  (5) I 
acknowledge and agree that, before this application may be publicly noticed and heard by a land development board, the 
application must be complete and all information submitted in support thereof must be accurate. (6) I also hereby authorize 
the City of Miami Beach to enter my property for the sole purpose of posting a Notice of Public Hearing on my property, as 
required by law. (7) I am responsible for remove this notice after the date of the hearing.   

 
________________________________________ 

SIGNATURE 
Sworn to and subscribed before me this _______ day of ___________________ , 20______. The foregoing instrument was 
acknowledged before me by ____________________________________ , who has produced ___________________ as 
identification and/or is personally known to me and who did/did not take an oath.  
 
NOTARY SEAL OR STAMP ________________________________________ 

NOTARY PUBLIC 
 

My Commission Expires: ____________________ ________________________________________ 
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PRINT NAME 
POWER OF ATTORNEY AFFIDAVIT 

 
STATE OF ______________________ 
 
COUNTY OF __________________________ 
 
I, ______________________________________, being first duly sworn, depose and certify as follows: (1) I am the owner or 
representative of the owner of the real property that is the subject of this application. (2) I hereby authorize 
___________________________ to be my representative before the ________________________ Board. (3) I also hereby 
authorize the City of Miami Beach to enter my property for the sole purpose of posting a Notice of Public Hearing on my 
property, as required by law. (4) I am responsible for remove this notice after the date of the hearing.   

 
________________________________________ ________________________________________ 
PRINT NAME (and Title, if applicable) SIGNATURE 
 
Sworn to and subscribed before me this _______ day of ___________________ , 20______. The foregoing instrument was 
acknowledged before me by ____________________________________ , who has produced ___________________ as 
identification and/or is personally known to me and who did/did not take an oath.  
 
NOTARY SEAL OR STAMP ________________________________________ 

NOTARY PUBLIC 
 

My Commission Expires: ____________________ ________________________________________ 
PRINT NAME 

 
 

 
CONTRACT FOR PURCHASE 

 
If the applicant is not the owner of the property, but the applicant is a party to a contract to purchase the property, whether 
or not such contract is contingent on this application, the applicant shall list the names of the contract purchasers below, 
including any and all principal officers, stockholders, beneficiaries or partners. If any of the contact purchasers are 
corporations, partnerships, limited liability companies, trusts, or other corporate entities, the applicant shall further disclose 
the identity of the individuals(s) (natural persons) having the ultimate ownership interest in the entity. If any contingency 
clause or contract terms involve additional individuals, corporations, partnerships, limited liability companies, trusts, or other 
corporate entities, list all individuals and/or corporate entities. 
   
________________________________________ ________________________________________ 
NAME DATE OF CONTRACT 
 

  
                    NAME, ADDRESS AND OFFICE                  % OF STOCK 

 
________________________________________________   ________________________ 

 
________________________________________________   ________________________ 

 
________________________________________________   ________________________ 

 
________________________________________________   ________________________ 

 
In the event of any changes of ownership or changes in contracts for purchase, subsequent to the date that this application if 
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filed, but prior to the date of a final public hearing, the applicant shall file a supplemental disclosure of interest.  
DISCLOSURE OF INTEREST 

CORPORATION, PARTNERSHIP OR LIMITED LIABILITY COMPANY 
 
If the property that is the subject of the application is owned or leased by a corporation, partnership or limited liability 
company, list ALL of the owners, shareholders, partners, managers and/or members, and the percentage of ownership held 
by each. If the owners consist of one or more corporations, partnerships, trusts, partnerships or other corporate entities, the 
applicant shall further disclose the identity of the individual(s) (natural persons) having the ultimate ownership interest in the 
entity. 
 
          ________________________________________________________  
                          NAME OF CORPORATE ENTITY 
 

                         NAME AND ADDRESS                              % OF OWNERSHIP 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 
 
          ________________________________________________________  
                          NAME OF CORPORATE ENTITY 
 

                         NAME AND ADDRESS                              % OF OWNERSHIP 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 
 
If there are additional corporate owners, list such owners, including corporate name and the name, address and percentage 
of ownership of each additional owner, on a separate page.  
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DISCLOSURE OF INTEREST 

TRUSTEE 
 
If the property that is the subject of the application is owned or leased by a trust, list any and all trustees and beneficiaries of 
the trust, and the percentage of interest held by each. If the owners consist of one or more corporations, partnerships, trusts, 
partnerships or other corporate entities, the applicant shall further disclose the identity of the individual(s) (natural persons) 
having the ultimate ownership interest in the entity. 
 
          ________________________________________________________  
                                      TRUST NAME 
 

                         NAME AND ADDRESS                                   % INTEREST 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
 

________________________________________________________   ________________________ 
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COMPENSATED LOBBYIST 

 
Pursuant to Section 2-482 of the Miami Beach City Code, all lobbyists shall, before engaging in any lobbying activities, 
register with the City Clerk. Please list below any and all persons or entities retained by the applicant to lobby City staff or 
any of the City’s land development boards in support of this application.  
 
 

          NAME                                                             ADDRESS                                                PHONE 
 

__________________________________          ___________________________________________          __________________ 
 

__________________________________          ___________________________________________          __________________ 
 
__________________________________          ___________________________________________          __________________ 
 
Additional names can be placed on a separate page attached to this application.  
 
 
 
 
APPLICANT HEREBY ACKNOWLEDGES AND AGREES THAT (1) AN APPROVAL GRANTED BY A LAND 
DEVELOPMENT BOARD OF THE CITY SHALL BE SUBJECT TO ANY AND ALL CONDITIONS IMPOSED BY 
SUCH BOARD AND BY ANY OTHER BOARD HAVING JURISDICTION, AND (2) APPLICANT’S PROJECT 
SHALL COMPLY WITH THE CODE OF THE CITY OF MIAMI BEACH AND ALL OTHER APPLICABLE CITY, STATE 
AND FEDERAL LAWS.  

 
 

APPLICANT AFFIDAVIT 
 
STATE OF ______________________ 
 
COUNTY OF __________________________ 
 
I, ______________________________________, being first duly sworn, depose and certify as follows: (1) I am the applicant 
or representative of the applicant. (2) This application and all information submitted in support of this application, including 
sketches, data, and other supplementary materials, are true and correct to the best of my knowledge and belief.   

 
________________________________________ 

SIGNATURE 
 
Sworn to and subscribed before me this _______ day of ___________________ , 20______. The foregoing instrument was 
acknowledged before me by ____________________________________ , who has produced ___________________ as 
identification and/or is personally known to me and who did/did not take an oath.  
 
NOTARY SEAL OR STAMP ________________________________________ 

NOTARY PUBLIC 
 

My Commission Expires: ____________________ ________________________________________ 
PRINT NAME 



 

 
EXHIBIT “L”
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