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SH Owner, LLC, a Florida limited liability 
company, and Sunset Land Associates, LLC, a 
Florida limited liability company 
 
     Appellants(s), 
 
vs. 
 
City of Miami Beach, a Florida municipal 
corporation, and Beach Towing Services, Inc., 
a Florida corporation 
 
     Appellee(s) 
____________________________________/  

IN THE BOARD OF ADJUSTMENT OF 
THE CITY OF MIAMI BEACH, FLORIDA 
 
Board of Adjustment File No. ZBA18-0079  

 
APPELLEE’S, BEACH TOWING SERVICES, INC., SUR-REPLY1 

 
Appellee, Beach Towing Services, Inc. (“Beach Towing”) respectfully submits this sur-

reply to the Honorable Board of Adjustment (“Board”) in response to Appellants Rebuttal brief 

dated December 20, 2018.  

DECLARATION OF JUD KURLANCHEEK 

 1. In Appellants Rebuttal, Appellants for the first time improperly incorporate the 

Declaration of Jud Kurlancheek, a former Miami Beach Planning Director and currently 

Appellants paid “consulting” expert.2 

  2. On December 4, 1987, when Mr. Kurlancheek was the Planning Director, in the 

case of 71st Byron Condominium Association, Inc., v. City of Miami Beach and Magnum Towing, 

                                                           
1 This Sur-Reply is without waiver of Appellee’s Motion to Dismiss for Lack of Jurisdiction, Motion to Strike, and 
Motion to Strike Affidavits and Motion to Dismiss for Lack of Jurisdiction.   
2 Attached as Exhibit “A” is Sunset Land Associates, LLC’s Responses and Objections to Defendant Beach Towing 
Services, Inc.’s Fifth Request for Production invoking its privilege with Mr. Kurlancheek as a “consulting expert” to 
shield discovery of Appellant’s communications with him.  
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Inc., Board of Adjustment File No. 1850 (1987) (the “Magnum Towing Case”), he opined and 

advised this Board that storage and towing was a permitted use in the C-5 and C-6 district under 

Zoning Ordinance No. 1891 (“Pre-1989 Code”), as follow: 

MR. KURLANCHEEK:  We permit towing services in a C-6 area. 
 

* *  * 
 
MR KURLANCHEEK: We have interpreted the City’s zoning 
ordinance to allow for storage and towing facilities in the C-6 area. 
 

* *  * 
 

MR. KURLANCHEEK: As well as the C-5 area. 
 

See Exhibit “B” transcript from the Magnum Towing Case; Miami Beach Zoning Board of 

Adjustment December 4, 1987. 

 3. Interestingly, in the Magnum Towing Case, Mr. Kurlancheek’s reasoning 32 years 

ago mirrors the current Planning Director’s determination under review and comes to the identical 

conclusion that towing was a permitted use in the C-5 and C-6 district. Mr. Kurlancheek reasoned 

that storage and towing was a permitted use in C-6 as storage and towing was a permitted use in 

C-5 because, among other things: 

The C-5 district specifically includes the following listings – and 
that is Section C-12, B-20: 
 
Storage garages, automobile and truck storage within an area 
enclosed by an opaque masonry wall or structural wood fence not 
less than six feet in height. Such wall or fence shall totally screen 
garage and work area from public view. 
 
The department finds that the facility is within the permitted 
category of automobile storage, and that use falls within the purpose 
of the light and heavy services commercial development 
classification…. 
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See Exhibit “B” excerpt from the Magnum Towing Case; Miami Beach Zoning Board of 

Adjustment December 4, 1987. 

4. Now, 32 years later, Mr. Kurlancheek, after being hired by Appellant, is willing to 

give this Board the exact opposite opinion that he gave to this Board in the Magnum Towing Case.  

5. With respect to whether storage and towing was a permitted use in the C-5 and C-

6 district under the Pre-1989 Code, Mr. Kurlancheek had it right the first time.  

6. Interestingly, while Mr. Kurlancheek boasts of making over 1,000 

recommendations during his employment at the City, he ignores any mention of his 

recommendation to the Board in the Magnum Towing Case because there is no distinction or 

credible explanation for his complete about-face. The Planning Directors of the City of Miami 

Beach, past and present, have all repeatedly and unwaveringly determined that towing was a 

permitted use in the C-5 and C-6 districts under the Pre-1989 Code.  

 7. Mr. Kurlancheek makes three legal conclusions in his declaration. First, that a 

towing service was not a permitted use in the C-6 district. Second, that Beach Towing’s use of 

1349 Dade Boulevard (“1349 Dade”) for storage and towing is not a legal non-conforming use. 

And third, that a Business Tax Receipt (“BTR”) does not establish that a use of property complies 

with the Zoning Code. Mr. Kurlancheek is wrong on all three conclusions.  

8. Mr. Kurlancheek’s first conclusion that towing service was not a permitted use in 

the C-6 district is easily dispatched because his conclusion ignores the permitted uses listed in Sec. 

6-12(B)(20) and Sec. 6-13(B)(1) of the Pre-1989 Code, the two sections which the current 

Planning Director correctly interpreted in making his determination that Beach Towing’s use of 

1349 Dade for storage and towing is a legal nonconforming use.  
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9. The Planning Director (and Mr. Kurlancheek 32 years ago) correctly determined 

that storage and towing was consistent with and a permitted use in the C-5 district under Sec. 6-

12(B)(20) of the Pre-1989 Code which permitted use provides: 

Storage Garages, automobile and truck storage, within an area 
enclosed by an opaque masonry wall or structural wood fence not 
less than 6 feet in height. Such wall or fence shall totally screen 
garage and work area from public view. 
 

10. It is undisputed that such permitted use in the C-5 district fell within and was a 

permitted use in the C-6 district under Sec. 6-13(B)(1) of the Pre-1989 Code which provides: 

“[a]ny non-residential use permitted in C-5 District except those listed as conditional uses.”  

11. In other words, since storage and towing was a permitted use in the C-5 district, it 

was a permitted use in the more intense C-6 district. 

12. Accordingly, the Board should affirm the Planning Director’s determination, and 

reject Mr. Kurlancheek’s current incomplete analysis and erroneous conclusion that storage and 

towing was not a permitted use in the C-6 district.   

13. Mr. Kurlancheek’s second conclusion that Beach Towing’s use of 1349 Dade for 

storage and towing is not a legal nonconforming use is also easily dispatched because it is 

predicated on Mr. Kurlancheek’s first erroneous conclusion that storage and towing was not a 

permitted use in the C-6 district, which, as shown above, is erroneous.  

14. Accordingly, the Board should disregard paragraph 18 through 22 of Mr. 

Kurlancheek’s declaration in their entirety and reject his erroneous conclusion.   

15. What should be noted about Mr. Kurlancheek’s second conclusion is that he 

attempts to mislead the Board by injecting unrelated, irrelevant and fabricated matters into his 

declaration such as other purported uses that may or may not have occurred at 1349 Dade prior to 

1989. This is a red herring and should not be entertained by the Board.  
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16. Having demonstrated that storage and towing was a permitted use in the C-6 

district, the only question the Board needs to consider is whether Beach Towing’s use of 1349 

Dade for storage and towing began before or after 1989 when the current Zoning Ordinance 

replaced the Pre-1989 Code. It is undisputed that storage and towing was the primary use of 1349 

Dade before 1989 as shown by the testimony of Vincent Festa3, Mark Festa4, Appellants own 

exhibits, including Kurlancheek’s declaration,5 and the City’s official records.   

                                                           
3 Attached as Exhibit “C” is an excerpt of the deposition of Vincent Festa taken November 10,  2017, wherein he 
testified, in pertinent part, as follows: 
 

Q: So, for example, if there is a note here that Beach Towing was required to 
construct a masonry wall on the property, do you have any recollection of that? 
A: In what year? 
* * * 
Q: 1980, yeah.  Does that ring a bell? 
A: No, I don’t remember that. 
* * * 
Q: Okay.  Do you remember a condition being imposed by the city commission 
that you could only store cars on a certain part of the 1349 property? 
A: Definitely not. 
Q: Okay. 
Q: Doesn’t ring a bell? 
A: No, because I was the only one that was doing the towing at the time until – 
what’s the name of the towing? 
* * * 
Q: -- do you have any recollection of limiting the storage of cars at 1349 Dade 
Boulevard to just a certain part of the property at any point in time. 
A: No, because that was the main business 
 

Deposition of Vincent Festa page 66 lines 6-10; page 66 lines 14-15; page 66 line 19 through page 67 line 5; and page 
68 line 2-5.Par 
4 Attached as Exhibit “D” is an excerpt of the deposition of Mark Festa taken September 29, 2017, wherein he testified 
in pertinent part, as follows: 
 

Q: Okay. When you joined Beach Towing in 1983 and 1984, what was the primary 
use that was – what was the primary use or primary line of business that was being 
conducted at the 1349 Dade Boulevard property? 
THE WITNESS: The main business was storage, towing, Triple A, all the motor 
clubs. 
* * * 
Q: And did you obtain that license from the City in ’83 and ’84? 
THE WITNESS: Yes, I did. 
 

Deposition of Mark Festa page 57 lines 16-23; page 61 lines 21-24. 
5 Paragraph 22 of Jud Kurlancheek’s Declaration.  
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17. Accordingly, the Board should affirm the Planning Director’s determination, and 

reject Mr. Kurlancheek’s erroneous conclusion that Beach Towing’s use of 1349 Dade for storage 

and towing is not a legal nonconforming use.  

18. Mr. Kurlancheek’s third conclusion that a BTR (f/k/a occupational license) does 

not establish that the use of property complies with the Zoning Code is also easily dispatched 

because Sec. 118-397 of the City Code expressly provides that in making a “determination as to 

the existence of a nonconforming use or building… [the Planning Director] may make use of [an] 

occupational license or any other official record of the city.” 

19. This is exactly what the Planning Director did in his determination by finding that 

“the original Occupational License for towing services at 1349 Dade Boulevard (RL-860988263) 

was issued on September 23, 1986,” well before 1989. 

20. Moreover, Mr. Kurlancheek’s conclusion that “[a] BTR does not establish that a 

use of property complies with the Zoning Code” is simply not true. Sec. 102-372(a)(3) of the City 

Code expressly provides that: 

[a]n application for a business tax receipt under this article may be 
denied on the following grounds:… That the applicant desiring to 
engage in the business as described in the application has selected a 
proposed site or type of business activity which does not comply 
with the city's zoning ordinance or other laws of the city.     

 
 21. Further supporting Sec. 102-372(a)(3) of the City Code is the Planning 

Department’s web page on the City’s website,6 which provides, in relevant part “[t]he Zoning 

section reviews all license applications… to ensure compliance with the land development 

regulations.”  

                                                           
6 See Exhibit “E” City of Miami Beach Website https://www.miamibeachfl.gov/city-hall/planning/planning-
readmore/ last accessed on February 8, 2019. 

https://www.miamibeachfl.gov/city-hall/planning/planning-readmore/
https://www.miamibeachfl.gov/city-hall/planning/planning-readmore/
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 22. Accordingly, the Board should affirm the Planning Director’s determination, and 

reject Mr. Kurlancheek’s erroneous conclusion that a Business Tax Receipt does not establish that 

a use of property complies with the Zoning Code.  

DECLARATION OF NANCY STROUD 

23. In Appellants Rebuttal, Appellants for the first time improperly incorporate the 

Declaration of Nancy Stroud, another one of Appellants paid experts.  

24. Ms. Stroud’s declaration was issued on April 16, 2018, before the Planning 

Director’s determination on August 30, 2018. 

25. Ms. Stroud makes one legal conclusion in her declaration. That Beach Towing’s 

use of 1349 Dade for storage and towing is not a legal nonconforming use. Her conclusion suffers 

from the same flawed analysis as Mr. Kurlancheek’s.  

26. Ms. Stroud’s naked declaration that storage and towing was not a permitted use in 

the C-5 district (contrary to the determinations of both the current Planning Director and former 

Planning Director Jud Kurlancheek in 1987), because “a towing service is more intensive a use 

than simply storage of autos or trucks” is unfounded and unsupported by any record evidence. 

27. Ms. Stroud’s erroneous conclusion is also premised on the fact that Beach Towing 

never sought a determination from the Planning Director that its use of 1349 Dade for storage and 

towing is a legal nonconforming use. Notably, Ms. Stroud has not updated her declaration since 

the Planning Director made the determination that Beach Towing’s use of 1349 Dade for storage 

and towing is a legal nonconforming use,  

28.  Accordingly, the Board should affirm the Planning Director’s determination, and 

reject Ms. Stroud’s erroneous conclusion that that Beach Towing’s use of 1349 Dade for storage 

and towing is not a legal nonconforming use.  
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STAY OF WORK AND 1349 DADE  
AND BEACH TOWING DURING PENDENCY OF APPEAL 

 
 29. In Appellants Rebuttal, Appellants raise for the first time the specious argument 

that the City’s issuance of a BTR to Beach Towing on October 4, 2018 and the City Commission’s 

issuance of a towing permit to Beach Towing on December 12, 2018 was a violation of the City’s 

Zoning Ordinance,7 and request the Board to make a determination that “during the pendency of 

this Appeal, no BTR or towing license should have been renewed, extended, or issued to Beach 

Towing….”8   

30. The power to issue a BTR is vested in the City Manager pursuant to Chapter 102, 

Article V of the Code of the City of Miami Beach, Florida (“City Code”). 

31. The power to issue a towing permit is vested in the City Commission pursuant to 

Chapter 106, Article VI of the City Code. 

32. The limited appellate jurisdiction of the Board is established in Article I, Section 2 

of the City’s Related Special Acts which provides the Board “shall hear and decide appeals from, 

and review, any order, requirements, decision or determination made by an administrative official 

charged with the enforcement of the Zoning Ordinance of the City of Miami Beach.”9 

(emphasis added). Sec. 118-9(b)(2)(E) of the City Code further limits the Board’s jurisdiction to 

“the powers of the officer from whom the appeal is taken.” Compare Couse v. Canal Authority, 

209 So.2d 865, 867 (Fla. 1968) (recognizing that even the jurisdiction of the Supreme Court of 

Florida “is limited to that prescribed in amended Article V” of the Florida Constitution), and 

Caufield v. Cantele, 837 So.2d 371, 374 (Fla. 2002) (“we recognize that district courts are courts 

                                                           
7 See Sec. 118-9(b)(5) of the Code of the City of Miami Beach, Florida. 
8 See Page 23 of Appellants Rebuttal dated December 20, 2018.  
9 See also Sec. 118-9(b)(1) of the Code of the City of Miami Beach, Florida. 
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of limited jurisdiction and may only exercise the jurisdiction conferred upon them by the Florida 

Constitution”). 

 33. The Planning Director is the administrative official charged with the enforcement 

of the City’s Zoning Ordinance. Neither Chapter 102, Article V of the City Code, nor Chapter 106, 

Article VI of the City Code are part of the City’s Zoning Ordinance. The Planning Director is not 

charged with the enforcement of either chapter and does not have the power to issue, revoke, 

suspend or deny a BTR or towing permit.  

 34. Accordingly, as a matter of law, the Board is without appellate jurisdiction to 

review the City’s issuance of a BTR to Beach Towing and/or the City Commission’s issuance of 

a towing permit to Beach Towing – matters that were never decided or determined by the Planning 

Director.  

35. Moreover, the City’s issuance of a BTR and towing permit to Beach Towing is 

outside the scope of the Planning Director’s determination under appeal, Appellants Initial Brief, 

the Planning Director's response, and Beach Towing's response. The law is well settled that as a 

matter of appellate procedure the “reply brief shall contain argument in response and rebuttal to 

argument represented in the answer brief”10 and “matters argued for the first time in an appellant's 

reply brief will not be considered by the reviewing court.” St Regis Paper Co. v Hill, 198 So.2d 

365 (Fla 1st DCA 1967) See also Pursell v. Sumter Electric Co-Operative, Inc. 169 So.2d 515 note 

2 (Fla. 2d DCA 1964) (rejecting arguments made for the first time in a reply brief). The foregoing 

is particularly cogent where, as here, the determination from which Appellants appeal makes no 

determination whatsoever regarding the propriety of the City’s issuance of a BTR and towing 

                                                           
10 Rule 9.210(d), Florida Rules of Appellate Procedure.  
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permit to Beach Towing. Compare Bell v. Harris 366 So.2d 765, 766 (Fla. 1st DCA 1979) (“our 

review must be confined to the points related to the order appealed”). 

 36. If Appellants believed the Planning Director made a decision or determination 

concerning the issuance of a BTR and towing permit to Beach Towing, that Chapter 102 and 106 

of the City Code are part of the Zoning Ordinance, and that the Planning Director’s decisions or 

determinations were made in the enforcement of the Zoning Ordinance, Appellants remedy was to 

file a timely administrative appeal to the Board, not to surreptitiously backdoor the argument into 

the instant appeal.11   

WHEREFORE, Appellee, Beach Towing Services, Inc., requests the Board affirm the 

Planning Director’s determination that the use of 1349 Dade Boulevard for storage and towing is 

a legal nonconforming use.  

Respectfully submitted,    
 
THE LAW OFFICES OF  
RAFAEL E. ANDRADE, P.A.  
1688 Meridian Avenue, Suite 638 
Miami Beach, Fl 33139 
Telephone: (305) 531-9511 
 

 By: /s/ Rafael E. Andrade, Esq. 
RAFAEL E. ANDRADE 
Florida Bar No. 83341 
Email: ralph@randradelaw.com  
ATTORNEY FOR BEACH TOWING 
SERVICES, INC. 
 

 
cc: Nicholas Kallergis, Esq., Attorney for Appellee, City of Miami Beach 

Kent Harrison Robbins, Esq., Co-Counsel for Appellee, Beach Towing Services, Inc. 
Tracy R. Slavens, Esq., Attorney for Appellant, Sunset Land Associates, LLC and SH 
Owner, LLC   

                                                           
11 Additionally, the improper request for a “stay” makes no sense in any way as there is no “work” being done at 1349 
Dade and there are no “proceedings” in furtherance of the Planning Director’s determination. Sec. 118-9(b)(5) of the 
City Code.  

mailto:ralph@randradelaw.com
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