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PLANNING DEPARTMENT

MEMORANDUM

TO: Mayor Dan Gelber and the Members of the City

FROM: Thomas Mooney, AICP, Planning Director

DATE: August 30, 2018

SUBJECT: 1349 Dade Boulevard - Determination of Legal Non-Conforming Status for

Beach Towing Services, Inc. (" Beach Towing") 

Overview

On July 2018, the City Commission, pursuant to item R9E, directed the City Attorney

to file an Amicus Brief with regard to the pending litigation between Beach Towing and

Land Associates Inc. Specifically, the Commission requested that the Amicus

Brief the Planning Director's interpretation of the City Code regarding whether

Beach Towing is a legal nonconforming use. 

Background

Beach Towing is 1349 Dade Boulevard, which has been zoned CD-2

Commercial, Medium Intensity) since the adoption of City Ordinance No. 89~2665 on

October 1, 1 Prior to October 1, 1989 the property at 1 Dade Boulevard was

zoned ( Intensive Commercial District). 

Towing Is not currently a permitted use in the zoning district. According to the City

of Miami Beach Finance Department, the original Occupational License for towing

services at 1349 Boulevard ( RL~86098263) was issued on September 1986. 

This Occupational License ( now referre.d to as a Business Tax Receipt or BTR) has

been renewed by Towing, and approved by the City, every year since then

through present day. The BTR is currently active. 

When Occupational License for Towing Services at 1349 Dade Boulevard ( RL~ 
86098263) was first issued on or before September 23, 1986, the list of permitted uses

within the CM6 District included the following, under Sec 6~13. 8. 1 of the then~applicable
Zoning Ordinance: 

Any non~residentiaf use permitted in C~5 Districts, except those listed as

Conditional Uses. 

Within the zoning district, the following was listed as a permitted use under 6~ 
12.8.20 of the Zoning Ordinance, when Beach Towing's Occupational License was first

issued on or before September 23, 1986: 
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Storage Garages, automobile and truck storage, within an area enclosed by an

opaque masonry waH or structural wood fence not than 6 feet in height. 

Such wall or fence shalf totally screen garage and work area from public view. 

Towing services are consistent with the above noted permitted use under 6-12.8.20

of the Zoning Ordinance in the C-5 zoning district. As such, within the C-6 district, such

use would fall wlth1n 6-13.B. 1 of the Zoning Ordinance, which allows as a permitted

use 'Any non-residential use permitted in C-5 Districts, except those listed as Conditional

Uses: Based upon the review of City records, this is also consistent with the application

of these regulations by applicable City staff in 1986. 

Establishment of Legal Non-Conforming Status

Currently, towing is not a permitted use in the CD~2 zoning district. such, no new

towing service uses would be permitted at 1349 Dade Boulevard, or in any CD-2 zoning

district within the City. 

In accordance with Sec. 118~397 of the City Code, pertaining to the existence of a

nonconforming building or use, the Planning and Zoning is required to make a
determination as to the qf a nonconforming use or building. In making such

determination, in addition to other information, the data presented on the occupational

license or any other official record of the City, may be utilized. Additionally, pursuant to

Sec. 118~390( d)(3) of the City Code, " legally established;' shall apply to an existing use

which conformed to the City Code at the time it was established. 

In this particular instance, towing were established 1 Dade Boulevard on

or before September 1986, pursuant to the of Occupational License RL-

Such use conformed to the requirements of the City Code in place on or

before September 1986, and therefore constitutes a legally established use. 

Further, since the legally established use for towing services at 1349 Boulevard

has continued without interruption since least September 23, 1986, and continues to

date, it would be considered a Legal Non~Conformlng Use. As such, the towing

use at the Beach Towing site on 1349 Dade Boulevard may continue to operate in

accordance with the applicable provisions of Chapter 118, Article IX of the City Code. 

Jimmy L Morales, City Manager

Raul Aguila, City Attorney

Granado, City Clerk
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·1· · · · · · · · · IN THE CIRCUIT COURT OF THE

·2· · · · · · · · ·11TH JUDICIAL CIRCUIT IN AND FOR

·3· · · · · · · · · MIAMI-DADE COUNTY, FLORIDA

·4· · · · · · · · · · · · CIVIL DIVISION

·5

·6

·7· · ·SUNSET LAND ASSOCIATES, LLC,· · · · CASE NO.
· · · · · · · · · · · · · · · · · · · · · ·2016-004547 CA 01
·8· · · · ·Plaintiff,

·9· · · · · · ·vs.

10· · ·MARK FESTA, individually and as
· · · ·trustee,
11
· · · · · ·Defendants.
12· · ·__________________________________

13· · ·AND ALL RELATED CROSS-ACTIONS.
· · · ·_________________________________
14

15· · · · · ·VIDEOTAPED DEPOSITION OF VINCENT J. FESTA

16· · · · · · · · · · · ·November 10, 2017

17· · · · · · · · · · · · · 10:09 a.m.

18
· · · · · · · · ·1230 Columbia Street, Suite 400
19
· · · · · · · · · · · ·San Diego, California
20

21

22

23· ·REPORTED BY:

24· ·Barbra Zucker

25· ·CSR No. 11289

Vincent Festa
November 10, 2017 ·
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Page 2
·1· · · · · · · · · IN THE CIRCUIT COURT OF THE

· · · · · · · · · 11TH JUDICIAL CIRCUIT IN AND FOR

·2· · · · · · · · · ·MIAMI-DADE COUNTY, FLORIDA

·3· · · · · · · · · · · ·CIVIL DIVISION

·4

·5· ·SUNSET LAND ASSOCIATES, LLC,· CASE NO. 2016-004547 CA 01

·6· · · · Plaintiff,

·7· · · · · · vs.

·8· ·MARK FESTA, individually and as trustee,

· · ·MAUREEN FESTA,

·9· ·VINCENT J. FESTA, individually and as trustee,

· · ·THE FESTA TRUST, and BEACH TOWING SERVICES, INC.,

10· ·BEACH TOWING SERVICES OF MIAMI, INC.,

· · ·CONSOLIDATED STORAGE YARDS, INC.,

11· ·GOOFE PARTNERS, INC.,

· · ·MIAMI AVENUE PROPERTIES, INC.,

12· ·1718 BAY ROAD CORPORATION,

· · ·FESTA TRANSPORT AND STORAGE, INC.,

13· ·And CORONA STORAGE, LLC,

14· · · · Defendants.

· · ·__________________________________

15

· · ·and

16

· · ·THE LOFTS AT SOUTH BEACH CONDOMINIUM

17· ·ASSOCIATES, INC.,

18· · · ·Intervenor-Defendant.

19

20

21

22

23

24

25
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·1· ·APPEARANCES:
·2· · · · For Plaintiff:
·3· · · · · · BUCKNER & MILES
· · · · · · · DAVID M. BUCKNER, ESQ.
·4· · · · · · 3350 Mary Street,
· · · · · · · Miami, Florida· 33133
·5· · · · · · 305.964.8003
· · · · · · · 786.523.0485
·6· · · · · · david@bucknermiles.com
·7
· · · · · For Defendants Mark Festa, Maureen Festa, Beach
·8· · · · Towing Services, Inc., Beach Towing Services of
· · · · · Miami, Inc., Consolidated Storage Yards, Inc.,
·9· · · · Goofe Partners, Inc., Miami Avenue Properties,
· · · · · Inc., 1718 Bay Road Corporation, Festa Transport
10· · · · and Storage, Inc., and Corona Storage, LLC:
11· · · · (Via Telephone)
12· · · · · · LEVINE & PARTNERS, P.A.
· · · · · · · ALLAN S. REISS, ESQ.
13· · · · · · 3350 Mary Street
· · · · · · · Miami, Florida· 33133
14· · · · · · 305.372.1350
· · · · · · · 305.372.1352
15· · · · · · asr@levinelawfirm.com
16
· · · · · For Defendants Vincent Festa and The Festa Trust:
17
· · · · · · · THE LAW OFFICE OF SUSY RIBERO-AYALA, P.A.
18· · · · · · SUSY RIBERO-AYALA, ESQ.
· · · · · · · 201 Alhambra Circle, Suite 1200
19· · · · · · Coral Gables, Florida· 33134
· · · · · · · 305.854.4711
20· · · · · · 305.468.6197
· · · · · · · susy@riberoayalalaw.com
21
22· · · · Also Present:
23· · · · · · Huntington Paulson, Videographer
24
25
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·1· · · · · · · · · · ·INDEX TO EXAMINATION

·2

·3· · · · · · · · · WITNESS:· VINCENT J. FESTA

·4· ·EXAMINATION· · · · · · · · · · · · · · · · · · · · PAGE

·5· ·By Mr. Buckner· · · · · · · · · · · · · · · · · · · ·7

·6· ·By Mr. Reiss· · · · · · · · · · · · · · · · · · · ·141

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · · · · ·INDEX TO EXHIBITS

·2· · · · · · · · · · · ·VINCENT J. FESTA

·3· · · ·Sunset Land Associates, LLC vs Mark Festa, et al.

·4· · · · · · · · · ·Friday, November 10, 2017

·5· · · · · · · · ·Barbra Zucker, CSR No. 11289

·6

·7· ·MARKED· · · · · · · · ·DESCRIPTION· · · · · · · · ·PAGE

·8· ·Exhibit 1· · ·Exhibit F· · · · · · · · · · · · · · 26

·9· ·Exhibit 2· · ·Exhibit D· · · · · · · · · · · · · · 26

10· ·Exhibit 3· · ·Aerial Photo of 1349· · · · · · · · ·69

· · · · · · · · · ·Dade Boulevard

11

· · ·Exhibit 4· · ·Notice of Videotaped Deposition· · · 89

12· · · · · · · · ·of Victor J. Festa

13· ·Exhibit 5· · ·Warranty Deed· · · · · · · · · · · · 90

14· ·Exhibit 6· · ·Mr. Festa and the Festa Trust· · · · 94

· · · · · · · · · ·Answer and Affirmative Defenses

15

· · ·Exhibit 7· · ·Series of plans for· · · · · · · · ·107

16· · · · · · · · ·1349 Dade Boulevard

17· ·Exhibit 8· · · Orange Dade Oil Company· · · · · · 118

· · · · · · · · · · building/permit card

18

19

20
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Page 18
·1· · · · Q.· -- but would it -- does the name Orange State

·2· ·ring a bell?

·3· · · · A.· No.· It's not that.

·4· · · · Q.· It wasn't Orange State?· Okay.

·5· · · · A.· No, it wasn't that.· It's a famous name.· It

·6· ·wasn't S-o --

·7· · · · Q.· Was it Citgo?

·8· · · · A.· Citgo.· Okay.· Good one.

·9· · · · Q.· Okay.· And the reason I say that is, we'll go

10· ·through some documents later, I saw the Citgo logo in

11· ·there somewhere.· I wasn't sure if you had a Citgo

12· ·station or if it was previous --

13· · · · A.· No.· I had a Citgo station.· I also had a

14· ·station in -- on Miami Beach on 14th Street and -- Miami

15· ·Beach.

16· · · · Q.· Okay.· So you had two -- at some point in time,

17· ·you had two gasoline stations on Miami Beach?

18· · · · A.· Yes, and towing.

19· · · · Q.· And towing.

20· · · · · · Okay.· So there was the one obviously 1349 Dade

21· ·Boulevard.· That's the one that you bought that was a gas

22· ·station, correct?

23· · · · A.· Was a gas station.

24· · · · Q.· Right.· And then there was another one, I think

25· ·it was -- am I correct, it was on Alton that you owned?

Page 19
·1· · · · A.· No.· It was on Collins Avenue, actually.· It

·2· ·was on Collins Avenue, yes.

·3· · · · Q.· Which one did you own first, do you recall?

·4· · · · A.· The one on Collins.

·5· · · · Q.· Okay.· And did you ever own any more than those

·6· ·two gas stations on Miami Beach?

·7· · · · A.· No, I don't think so.

·8· · · · Q.· What prompted you to start buying gas stations?

·9· · · · A.· Well, I had a friend of mine, we did a lot of

10· ·investing.· We bought properties and sold them,

11· ·properties.· And we -- we went into Alton Road and

12· ·picked up a station that we did AAA and towing.

13· · · · Q.· Right.· So you had a towing operation at the

14· ·gas station sort of as an accessory to the gas station?

15· · · · A.· Right.

16· · · · Q.· Okay.· And so with regard to the gas station at

17· ·1349 Dade Boulevard, your recollection is that was a

18· ·Citgo station?

19· · · · A.· I think so.· I think you're right.

20· · · · Q.· Okay.

21· · · · A.· That would have been my guess.

22· · · · Q.· Yeah, and, by the way, this -- I didn't say

23· ·this before, but I think I have sort of implied it, but

24· ·I will say it now.· This is not meant to be a

25· ·closed-book test.· I have got some documents; they are

Page 20
·1· ·not complete by any means.· So as we go through this

·2· ·stuff, if there is a document that might refresh your

·3· ·recollection on some of this stuff, I am happy to give

·4· ·it to you, and we will go through them.· I just --

·5· · · · A.· Okay.

·6· · · · Q.· -- I don't know what's going to help you

·7· ·because --

·8· · · · A.· Yeah.

·9· · · · Q.· -- I don't know the history.

10· · · · A.· If it helps you, see if it helps you.

11· · · · Q.· We'll see.· I don't know how much can help me.

12· ·I mean, we will have to see by the end of the day.

13· ·Maybe not much.

14· · · · A.· All right.

15· · · · Q.· Okay.· So the 1349 Dade Boulevard was a gas

16· ·station when you bought it.· And is it your recollection

17· ·that you were able to continue operating as a gas

18· ·station or were you --

19· · · · A.· No.· I didn't want gas.

20· · · · Q.· Okay.

21· · · · A.· I didn't want gas because we had the gas wars,

22· ·not gas wars, but we had rationing for a while, a long

23· ·time ago.

24· · · · Q.· You are talking in the 1970s?

25· · · · A.· Something like -- maybe before that too.

Page 21
·1· · · · Q.· Okay.

·2· · · · A.· We had a gas station on Alton Road.· It was a

·3· ·Gulf station that we just leased it, you know.· You buy

·4· ·their -- you buy their equipment, and they let you use

·5· ·their station.· And I had AAA and I had towing, and I

·6· ·had -- I had everything.

·7· · · · Q.· Right.· So when you bought the gas station --

·8· ·so -- let me strike that.

·9· · · · · · So you had the other gas station --

10· · · · A.· I had Alton Road first.

11· · · · Q.· Okay.· And I just want to make sure we are

12· ·talking about the same thing because a moment ago you

13· ·said you thought the other station was on Collins.

14· · · · A.· It is Collins.· Alton Road -- Alton Road was a

15· ·different place.· We did AAA there --

16· · · · Q.· Oh, I see.

17· · · · A.· -- then we had Collins, then we had Collins

18· ·Avenue which I bought the property and sold it.· There

19· ·is a high-rise there now.· And then I had 1349 Dade

20· ·Boulevard.

21· · · · Q.· Okay.· That's my mistake.· I thought we were --

22· · · · A.· That's okay.

23· · · · Q.· -- talking about two places.

24· · · · A.· No problem.

25· · · · Q.· So just so I am clear, you owned a gas station
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Page 26
·1· · · · · · So let me -- I have handed the witness --

·2· · · · · · MR. REISS:· Okay.

·3· · · · · · MR. BUCKNER:· I am going to tell you what they

·4· ·are, and we will see if we can get you to them, Allan.

·5· · · · · · I am going to hand the witness two documents.

·6· ·All right?· One is, on the cover of it, it says, "Exhibit

·7· ·F."· It starts with the roll call, City of Miami Beach

·8· ·Commission.· It's a series of documents related to the

·9· ·conditional use permit, but it's Exhibit F.· And the

10· ·other one is Exhibit -- has got Exhibit D on the cover.

11· · · · · · MR. REISS:· I see that.

12· · · · · · MR. BUCKNER:· Okay.· So we are going to -- here

13· ·is what we are going to do.· We are going to mark

14· ·Exhibit F as Exhibit 1 here and Exhibit D as Exhibit 2

15· ·for this deposition.· Okay?

16· · · · · · MR. REISS:· Thank you.

17· · · · · · MR. BUCKNER:· Yeah, no worries.

18· · · · · · (Exhibits No. 1 and No. 2 marked.)

19· ·BY MR. BUCKNER:

20· · · · Q.· Mr. Festa, let me give you that.

21· · · · · · (Discussion off the record.)

22· ·BY MR. BUCKNER:

23· · · · Q.· Here is a copy for each of you.· So let me

24· ·just -- I am going to hand you this in a second,

25· ·Mr. Festa.

Page 27
·1· · · · · · We have marked as Exhibit 1 a document that on

·2· ·its face says, "Roll Call Miami Beach City Commission"

·3· ·and has a series of agenda items behind it.· And that's

·4· ·your copy, Mr. Festa, Exhibit 1.

·5· · · · · · And Exhibit 2 is entitled -- well, it's on City

·6· ·of Miami Beach letterhead, at least the first page, and

·7· ·it's entitled, "Action Summary," but then behind it,

·8· ·several pages back, there is a transcript of a hearing

·9· ·from the City of Miami Beach Commission.· It appears to

10· ·be June 4th, 1980, I think.· And that's No. 2.

11· · · · · · Let me give you both of those.

12· · · · · · And, by the way, when I hand you documents

13· ·today, you can take as much time as you need to look at

14· ·them.· We are not in a hurry.· So, you know, be my guest.

15· · · · A.· This is saying that in 1980 I was selling gas?

16· · · · Q.· No.· Well, let me go through it with you, and I

17· ·will tell you what I think it says, and we will see if

18· ·it refreshes your recollection.

19· · · · · · There is -- the first item here is a -- in

20· ·Exhibit 1 -- let me find it.

21· · · · · · MS. RIBERO-AYALA:· Well, why don't we let him

22· ·go through it.

23· · · · · · MR. BUCKNER:· Yes, go through it.

24· · · · · · MS. RIBERO-AYALA:· Yeah.

25· · · · · · MR. BUCKNER:· I don't want the --

Page 28
·1· · · · · · MS. RIBERO-AYALA:· Right, right.

·2· · · · · · MR. BUCKNER:· -- there is more in here than

·3· ·just his stuff.· So I don't want to --

·4· · · · · · MS. RIBERO-AYALA:· Right.· Let's not bog him

·5· ·down with stuff.· Let me let him go through whatever

·6· ·belongs to him, and then he can say what he understands

·7· ·it to be.· So --

·8· ·BY MR. BUCKNER:

·9· · · · Q.· Maybe I can help.· You are in Exhibit 1,

10· ·Mr. Festa.· The fourth page of Exhibit 1 you will see a

11· ·City of Miami Beach letterhead.

12· · · · · · MR. BUCKNER:· You are there, Susy.

13· ·BY MR. BUCKNER:

14· · · · Q.· A memorandum dated May 7th, 1980.· Do you see

15· ·that?

16· · · · · · MS. RIBERO-AYALA:· Okay.· All right.· So let's

17· ·let him read this.

18· · · · · · MR. BUCKNER:· Go ahead.· I think that may help.

19· · · · · · THE WITNESS:· Okay.

20· ·BY MR. BUCKNER:

21· · · · Q.· So the reason I showed you that is because this

22· ·document relates to a conditional use application for

23· ·operating a filling station at 1349 Dade Boulevard.

24· · · · · · Do you see that?

25· · · · · · MR. REISS:· Objection to the form.

Page 29
·1· · · · · · THE WITNESS:· I see it, but I don't remember

·2· ·it.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· Okay.· So you don't recall applying for a

·5· ·conditional use permit to operate a filling station in

·6· ·1980 at the Dade Boulevard location?

·7· · · · · · MR. REISS:· Objection to form, documents speak

·8· ·for themselves, mischaracterizing the witness'

·9· ·testimony.

10· · · · · · You can answer the question.

11· · · · · · THE WITNESS:· No.· I was doing mostly towing.

12· ·I don't remember -- I was one of the few people that

13· ·was -- in fact, at one time I was the only one that was

14· ·doing towing.

15· ·BY MR. BUCKNER:

16· · · · Q.· Right.

17· · · · A.· So I was towing from the -- I was also -- had

18· ·a -- rented a place down on 5th Street, and we were

19· ·towing on Collins Avenue, and we were towing on 1349

20· ·Dade Boulevard.

21· · · · · · I can't -- I can't remember how we could get all

22· ·those cars in and out with pumps there.· I just -- that's

23· ·what I can't understand --

24· ·BY MR. BUCKNER:

25· · · · Q.· Okay.

Vincent Festa
November 10, 2017 26 to 29 

U.S. LEGAL SUPPORT
www.uslegalsupport.com

YVer1f

Vincent Festa
November 10, 2017

U.S. LEGAL SUPPORT
www.uslegalsupport.com



 

EXHIBIT “E” 





































































































































































































































































































































































































































 

EXHIBIT “F” 



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 1

                      IN THE CIRCUIT COURT OF THE
                      11TH JUDICIAL CIRCUIT, IN AND
                      FOR MIAMI-DADE COUNTY, FLORIDA

                      CIVIL DIVISION

                      CASE NO.:  2016-004547 CA 01

SUNSET LAND ASSOCIATES, LLC,
          Plaintiff,
vs.

MARK FESTA, individually and
as trustee, MAUREEN FESTA,
VINCENT J. FESTA, individually
and as trustee, BARBARA A.
FESTA, individually and as
trustee, THE FESTA TRUST, and
BEACH TOWING SERVICES, INC.,
BEACH TOWING SERVICES OF MIAMI,
INC., CONSOLIDATED STORAGE
YARDS, INC., GOOFE PARTNERS,
INC., MIAMI AVENUE PROPERTIES,
INC., 1718 BAY ROAD CORPORATION,
FESTA TRANSPORT AND STORAGE,
INC., and CORONA STORAGE, LLC,
          Defendants.
and

THE LOFTS AT SOUTH BEACH
CONDOMINIUM ASSOCIATION, INC.,
          Intervenor-Defendant.
--------------------------------X

                        1700 Convention Center Drive
                        4th Floor
                        Miami Beach, Florida
                        Friday, August 24, 2018
                        Scheduled:  9:00 a.m.
                        Commenced:  9:11 a.m.

                     DEPOSITION

                         OF

                  THOMAS R. MOONEY
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1 APPEARANCES:

2
     On behalf of the Plaintiff:

3           BUCKNER + MILES
          3350 Mary Street

4           Miami, Florida  33133
          (305) 964-8003

5           By:  DAVID M. BUCKNER, ESQ.
          By:  BRETT E. VON BORKE, ESQ.

6

7      On behalf of the Plaintiff:
          HOLLAND & KNIGHT, LLP

8           701 Brickell Avenue
          Suite 3300

9           Miami, Florida  33131
          (305) 789-7642

10           By:  TRACY R. SLAVENS, ESQ.

11
     On behalf of the Defendants, Mark Festa,

12      Maureen Festa, Beach Towing Services, Inc.,
     Beach Towing Services of Miami, Inc.,

13      Consolidated Storage Yards, Inc., Goofe
     Partners, Inc., Miami Avenue Properties, Inc.,

14      1718 Bay Road Corporation, Festa Transport and
     Storage, Inc., and Corona Storage, LLC:

15           LEVINE & PARTNERS, P.A.
          3350 Mary Street

16           Miami, Florida  33133-5215
          (305) 372-1350

17           By:  ALLAN S. REISS, ESQ.

18
     On behalf of Touch of Class Paint & Body Shop,

19      Inc. and Rudolf Budja Gallery, LLC:
          BRODSKY, FOTIU-WOJTOWICZ, PLLC

20           169 East Flagler Street
          Suite 1224

21           Miami, Florida  33131
          (305) 503-5054

22           By:  BENJAMIN H. BRODSKY, ESQ.
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1           MR. REISS:  And then we're going to switch

2      back on redirect?

3           MR. BUCKNER:  Yes.

4           (There was a recess taken from 1:26 p.m.

5 to 1:30 p.m.)

6           MR. BUCKNER:  Okay.  I'm going to

7      continue.  I apologize to you all in advance.

8      I forgot to make enough extra copies.  So I've

9      got one for the witness and one for them or

10      you.

11           MR. BOKSNER:  That's fine.

12           MR. BUCKNER:  We'll figure it out.  A lot

13      of it's stuff we've already used.

14                  CROSS-EXAMINATION

15 BY MR. BUCKNER:

16      Q    All right.  Mr. Mooney, I'm going to try

17 not to cover all the ground Mr. Reiss covered.  I

18 just want to -- I want to talk to you about some of

19 this stuff.

20           Okay.  What's an accessory use?

21      A    A use that is subordinate to the main

22 permitted use.

23      Q    Okay.  And am I correct that an accessory

24 use cannot continue unless the main permitted use is

25 continuing?
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1      A    That's correct.

2      Q    So if, for example, you had a gas station

3 with an accessory towing use, when the gas station

4 ceased to function, the towing use would have to end

5 as well, correct?

6           MR. REISS:  Object to the form.

7      A    If the towing function was accessory to

8 the gas station, yes.

9      Q    And there's been a lot of different words

10 used today.  I want to make sure I'm using the right

11 ones the way you use them in your professional work.

12 Do you refer to it as a main permitted use?

13      A    Yes.

14      Q    And I know we've gone through this, but

15 what is a main permitted use?

16      A    A main permitted use is the use -- the

17 main use on the property.  And it would not be

18 considered an accessory use.

19      Q    And main permitted uses are set out in the

20 code we've been talking about, correct?

21      A    That's correct.

22      Q    Both the post-1989 code and the pre-1989

23 code?

24      A    That's correct.

25      Q    And those main permitted uses are the uses



Sunset vs. Festa August 24, 2018

Fax 305.371.3460
www.taylorjonovic.com Taylor, Jonovic, White, Gendron & Kircher-Echarte 305.358.9047

Page 127

1 that are allowed in each zoning district as set

2 forth in the code, correct?

3      A    That's correct.

4      Q    And so one way the citizens of the City of

5 Miami Beach can tell what kind of uses they're

6 permitted to put their property to is by going to

7 the zoning code and looking to see what the main

8 permitted uses are, correct?

9      A    That's correct.

10      Q    And in addition to main permitted uses,

11 there's also, we've talked about accessory uses,

12 correct?

13      A    That's correct.

14      Q    And there are also things known as

15 conditional use, right?

16      A    That's correct.

17      Q    What's a conditional use?

18      A    A conditional use is a use that requires

19 the review and approval of the Planning Board before

20 it can become an operational use.

21      Q    And so a conditional use is something that

22 could potentially be allowed, but only with certain

23 approvals, in this case, as you described, from the

24 Planning Board, correct?

25      A    That's correct.
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1      Q    And were there conditional uses in --

2 strike that.

3           Are there conditional uses under the

4 current code?

5      A    Yes.

6      Q    And were there conditional uses under the

7 pre-1989 code?

8      A    Yes.

9      Q    And just so we're clear, because I don't

10 want the record to be in any way ambiguous later,

11 when I say "the code," we're talking about the Land

12 Development Regulations of the city code?

13      A    That's correct.

14      Q    Okay.  So if I refer to that as "the

15 code," you know what that is?

16      A    Okay.  Yes.

17      Q    All right.  And I'm going to try and be

18 careful, because I know we're dealing with pre and

19 post 1989, so I'll try and put a date on it.  But if

20 for some reason I'm not clear to you - you seem very

21 adept at asking for a restatement - you will, I'm

22 sure, ask me to restate?

23      A    Yes.

24      Q    Okay.  So the fact that something's a main

25 permitted use in a particular district, that means
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1 that someone who owns property that's zoned in that

2 district can put their property to that use without

3 any further approval, correct?

4      A    They would need building permit approval

5 potentially if they're doing physical improvements

6 on the site and the use would also require a

7 Business Tax Receipt.

8      Q    Okay.  But they wouldn't need a

9 conditional use approval, would they?

10      A    No.  Not if it's listed as a main

11 permitted use.

12      Q    Right.  And so if it's not listed as a

13 main permitted use in a particular district and

14 someone wants to put their property to that use,

15 they need to get a conditional use approval,

16 correct?

17           MR. REISS:  Form.

18      A    If it is listed as a conditional use

19 within that zoning district, they would need to get

20 conditional use approval.

21      Q    Well, let me ask you this.  In going

22 through the code, is every single possible use to

23 which a particular parcel of land could put actually

24 listed somewhere in the code?

25      A    No.
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1      Q    In fact, isn't it the case that both in

2 the pre-1989 code and the current code there are

3 certain uses that are set forth in there, correct?

4      A    Correct.

5      Q    And there are some set forth as primary --

6 I'm sorry, as main permitted uses, correct?

7      A    That's correct.

8      Q    And there are some set forth as

9 conditional uses, correct?

10      A    That's correct.

11      Q    And there are other uses that are not

12 listed anywhere?

13      A    That's correct.

14      Q    But those uses do exist within the City of

15 Miami Beach today, do they not?

16      A    Yes, they do.

17      Q    And prior to 1989, such uses existed

18 within the City of Miami Beach, did they not?

19      A    Yes.

20      Q    So the mere fact that -- well, strike

21 that.

22           And the reason for that is because the

23 Zoning Code cannot possibly anticipate every single

24 potential use to which property can be put, correct?

25      A    Yes.
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1      Q    And so the main permitted uses tell you

2 what you can do without further approval from the

3 zoning -- from the Planning Board, correct?

4           MR. REISS:  Form.

5      A    That's correct.

6      Q    And the conditional uses are uses you can

7 put property to if you get Planning Board approval,

8 correct?

9      A    That's correct.

10      Q    And back before 1989 -- well, strike that.

11           Today when -- is the City of Miami Beach

12 still -- strike that.

13           Today does the City of Miami Beach still

14 approve on occasion conditional uses of property?

15      A    Yes.

16      Q    And do those conditional uses require

17 approval from the Planning Board?

18      A    Yes.

19      Q    Do they require commission approval?

20      A    No.  Not under today's code.

21      Q    Did they used to require commission

22 approval?

23      A    Under the previous code, City Commission

24 approval was required.

25      Q    And when you say "the previous code,"
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1 you're talking pre-1989?

2      A    Yes.

3      Q    And were they also recorded in the records

4 of the Circuit Court in and for Miami-Dade County,

5 Florida?

6      A    I don't know.

7      Q    Do you know if today conditional use

8 approvals are recorded in the Circuit Court records?

9      A    Yes, they are.

10      Q    So as of the current time period when the

11 city Planning Board grants conditional use approval

12 to a particular use, that is recorded in the Circuit

13 Court's records?

14      A    Yes.

15      Q    And what you don't know as you sit here is

16 whether pre-1989 they were also recording those

17 conditional uses in the Circuit Court records?

18      A    That I don't know.

19      Q    Do you know where pre-1989 they were

20 recording those conditional use approvals?

21      A    Since they were reviewed by the City

22 Commission, I would imagine that the city clerk kept

23 a record of that at the time.

24      Q    Do you know for a fact that the city clerk

25 kept a record?
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1      A    That I don't know.

2      Q    Do you know if those records still exist

3 today?

4      A    That I don't know.

5      Q    Do you know if those records still exist

6 today if they're complete?

7      A    That I don't know.

8      Q    And the reason that those conditional use

9 approvals are required to be recorded is so that if

10 some years down the road someone wants to find out

11 if there was a conditional use, they would have a

12 place to go to check?

13           MR. REISS:  Form.  Predicate.

14      Speculation.

15      A    Right now conditional use approvals are

16 recorded so that there is a formal record and so

17 that future property owners will be aware of any

18 conditions that are part of that conditional use

19 approval.

20      Q    But as you sit here today, you don't know

21 how complete the older records from prior to your

22 tenure are, do you?

23      A    No, I don't.

24      Q    And you don't know how complete the

25 records are from prior to 1989, do you?
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1      A    No.

2      Q    But one of your predecessors who worked as

3 planning director in the city back then might know,

4 correct?

5           MR. REISS:  Form.  Speculation as to the

6      mind of another.  Predicate.

7      A    I couldn't speak to my predecessor's

8 knowledge.

9      Q    Well, let me ask you this.  In terms of

10 how -- in terms of how conditional use approvals

11 were recorded and maintained prior to 1989, would

12 you defer to your predecessors as planning director

13 who were there at the time in terms of their

14 knowledge on that issue?

15           MR. REISS:  Form.  Predicate.

16      Speculation.

17      A    In terms of how commission actions were

18 recorded, I would defer to the city clerk at the

19 time.

20      Q    Okay.  And with regard to how the -- how

21 the Planning Department handled conditional use

22 approvals prior to 1989, would you defer to your

23 predecessors who were working as planning directors

24 prior to 1989 on that procedure?

25           MR. REISS:  Form.  Predicate.
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1      Speculation.

2      A    For the Planning Department and Planning

3 Board recommendations, I would defer to my

4 predecessors.

5      Q    Now, you've said several times today that

6 towing is not permitted within the CD-2 district,

7 correct?

8      A    That's correct.

9      Q    And so the only way today that Beach

10 Towing could be lawfully towing at 1349 Dade

11 Boulevard is if it was a legal nonconforming use,

12 correct?

13      A    They -- Beach Towing has an active BTR.

14 That's how they're able to continue their towing

15 operation.

16      Q    Okay.  But in terms of the determination

17 that Mr. Reiss was asking you about that you're

18 going to be completing by the end of the month,

19 which is, as I understand it, whether Beach Towing

20 is operating lawfully where it is, that's what the

21 determination will be, right?

22           MR. REISS:  Form.

23      A    Yes.  That's correct.

24      Q    Okay.  And so as part of that

25 determination -- well, strike that.
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1           Because Beach Towing is not lawfully able

2 to tow at 1349 Dade Boulevard under the current

3 code, correct?

4           MR. REISS:  Form.  Predicate.

5      A    Towing would not be a permitted use under

6 the current code.

7      Q    So the only way you can make a

8 determination that they are towing lawfully there

9 today, and your determination at the end of the

10 month, is if you find they're a legal nonconforming

11 use, correct?

12           MR. REISS:  Form.  Legal conclusion.

13      A    Again, the -- the determination as to

14 their legal nonconforming status is a question of

15 fact that I will be putting together and finalizing

16 by the end of next week.

17      Q    Right.  And I understand that.  What I'm

18 trying to get at is something different.  I'm trying

19 to make sure there's nothing I'm missing here.  For

20 you to find that Beach Towing is operating legally

21 at 1349 Dade Boulevard, you would have to find that

22 they're a legal nonconforming use, because there's

23 no other legal basis for them to be operating there

24 today; is that not right?

25           MR. REISS:  Form.  Predicate.  Legal
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1      conclusion.

2      A    That's a very broad question that I

3 couldn't answer at least until I make the

4 determination regarding legal nonconforming use.

5      Q    Okay.  Is the towing operation at 1349

6 Dade Boulevard, to your knowledge, an accessory use

7 to any other use?

8      A    The current operation, no.

9      Q    And you've said it's not a main permitted

10 use under the current code, correct?

11      A    That's correct.

12      Q    And does Beach Towing have a conditional

13 use permit to tow at 1349 Dade Boulevard?

14      A    No.

15      Q    Other than being a legal nonconforming

16 use, is there any other status under the code that

17 would allow them to tow there today?

18           MR. REISS:  Form.  Predicate.  Legal

19      conclusion.

20      A    That's something that I also couldn't

21 answer, again until I make the determination as to

22 the legal nonconformance.

23      Q    Okay.  Well, am I missing -- is there a

24 status other than main permitted use, conditional

25 use or accessory use that I've missed?
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1 permitted -- is a main permitted use in I-1,

2 correct, under the current code?

3      A    Under the current code, towing is a

4 conditional use in the I-1.

5           Just so you know, there's a scrivener's

6 error in Municode.  We fixed it.

7      Q    Okay.  Because I was like am I losing my

8 mind?  I know I read this.

9      A    I know.  We fixed it.

10      Q    So --

11      A    It's a conditional use.  I apologize.

12      Q    No, no.  It's okay.  So let me explore

13 this, because I --

14      A    It was previously a permitted use.

15      Q    Okay.

16      A    And then it became a conditional use.

17      Q    All right.

18      A    That happened about 2008.

19      Q    Okay.

20      A    And then in 2012 or 2014, with another

21 code change, that somehow got deleted during the

22 Municode translation.  And we noticed it.  And I

23 worked with the city attorney.  We fixed it.  We

24 sent the corrected version to Municode.

25      Q    Okay.  So --
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1 permitted -- is a main permitted use in I-1,
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1      A    And I can get you both sides if you need

2 it, all the relevant adopted ordinances that back

3 that up.

4      Q    No, that's fine.  They're obviously not

5 zoned I-1.  So I'm just a little surprised.  But

6 okay.

7           So currently towing is only allowed in the

8 City of Miami Beach, a towing use, on property in an

9 I-1 district with a conditional use permit?

10      A    That's correct.

11      Q    Is Tremont Towing on an I-1 -- is their

12 building on an I-1 lot?

13      A    I believe so, yes.

14      Q    Do they have a conditional use permit?

15      A    I believe so, yes.

16      Q    And, in fact, the current code in I-1,

17 when you say it's in the conditional uses, it

18 specifically says "towing services;" it uses those

19 words, correct?

20      A    That's correct.

21      Q    So it's a specific delineated use?

22      A    That's correct.

23      Q    But as Mr. Reiss asked you several times,

24 in the pre-1989 code you cannot find the words

25 "towing" or "towing use" or "towing services"
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1 anywhere in there?

2      A    That's correct.

3      Q    You also, by the way, in the pre-1989

4 code, if I'm not mistaken, cannot find the term

5 "nuclear power plant;" is that correct?

6      A    That's correct.

7      Q    And you also can't find --

8           MR. BUCKNER:  Guys.  You can whisper.

9 BY MR. BUCKNER:

10      Q    And like I was asking you before, there

11 are a number of other uses that don't appear in the

12 code.  That's correct?

13      A    That's correct.

14      Q    In the pre-1989 code?

15      A    That's correct.

16      Q    If I owned land in the City of Miami Beach

17 pre-1989, and I had a use to which I wanted to put

18 it that was not listed, what would I be required to

19 do?

20           MR. REISS:  Form.  Predicate.  Improper

21      hypothetical.

22      A    Depending upon the use and depending upon

23 the property that you wanted to put the use, we

24 would have to evaluate whether or not that use would

25 be consistent with the listed permitted uses.
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1      Q    Right.  But if you determined -- if the

2 city determined that the use was consistent with the

3 listed permitted uses, I would still need a

4 conditional use permit because it's not listed,

5 right?

6           MR. REISS:  Form.  Lack of predicate.

7      A    No.  You're only required to get

8 conditional use approval for uses specifically

9 called out as conditional uses.

10      Q    Let's look at that.  I've got -- here's an

11 even older code that was produced in discovery.  I

12 believe this is the 1979 code.

13           (Plaintiff's Exhibit No. 2 was marked for

14 Identification.)

15 BY MR. BUCKNER:

16      Q    Exhibit 2.  And we're going to come back

17 to this.  I'm going to ask a few questions and we're

18 going to come back to this.

19           If you go to page 6.18, which is the C-6

20 Intensive Commercial District.

21      A    6.18?

22      Q    6.18, yes, sir.

23      A    Okay.

24      Q    Okay.  First of all what it says, "Uses

25 Permitted."  It says, "No land, water or structure
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1 may be used, or whole or in part, except for one or

2 more of the following uses," correct?

3      A    Okay.

4      Q    Did I read that right?

5      A    Yes.

6      Q    And that means that in the C-6 district

7 you can't use land, water or a structure unless it's

8 one of the following uses delineated therein, 1

9 through 19, correct?

10      A    That's correct.

11      Q    And then 20 says, "The following uses may

12 be permitted as a conditional use:  A, Uses not

13 listed above, which are similar in character to one

14 or more permitted uses, and which would not be

15 inappropriate in the district."  Did I read that

16 right?

17      A    Yes.

18      Q    And what that means is, if it's not one of

19 the listed uses, you can use it in that district,

20 you can use the land for that, as long as it is not

21 inappropriate and consistent with the character of

22 the listed permitted uses, right?

23      A    That's correct.

24      Q    And then it would be a conditional use?

25      A    That's correct.
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1      Q    And then you would need a conditional use

2 permit?

3      A    That's correct.

4      Q    One of those, by the way, another thing

5 that you would need a conditional use permit for is

6 a filling station, right?

7      A    That's correct.

8      Q    We'll come back to this.  Hang on to that.

9 Because I want to ask the other stuff first.

10      A    Okay.

11      Q    So let me go to where I was before.

12           (Plaintiff's Exhibit Nos. 3 and 4 were

13 marked for Identification.)

14 BY MR. BUCKNER:

15      Q    I'll give you these both at the same time.

16      A    This is three and four, right?

17      Q    Three and four.

18      A    Okay.

19           MR. BUCKNER:  Al, I actually have another

20      one.  Just one.

21           MR. BOKSNER:  Just one.

22           MR. BUCKNER:  Just one.  I'm going to keep

23      apologizing.

24           MR. BOKSNER:  That's all right.

25           MR. BUCKNER:  I'm going to keep
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1      apologizing, Al.

2           (Witness reviews document.)

3 BY MR. BUCKNER:

4      Q    Do you recognize three and four as screen

5 printouts from the City of Miami Beach website with

6 regard to Business Tax Receipt categories?

7      A    Yes.

8      Q    Okay.  And obviously these are not every

9 BTR category, right?

10      A    That's correct.

11      Q    These are BTR categories, at least some of

12 them, in the transportation and warehousing

13 category, correct?

14      A    That's correct.

15      Q    And these are different uses to which real

16 property in the City of Miami Beach can be put?

17      A    That's correct.

18      Q    And on here, for example, one of the uses

19 is storage yard on Exhibit 3.  You see that?

20      A    Yes.

21      Q    And a storage yard is -- what's your

22 understanding of what a storage yard is?

23      A    A place where things are stored.

24      Q    Is it specifically a place where

25 automobiles are stored?
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1      A    It could be automobiles.

2      Q    Okay.  In addition, one of the other uses

3 is tow truck/wrecker, correct?

4      A    That's correct.

5      Q    And on Exhibit 4, the last is

6 wrecker/towing service; that's another use, correct?

7      A    That's correct.

8      Q    And these are all separate and independent

9 uses to which real property can be put, correct?

10      A    That's correct.

11      Q    And obviously, if you have a BTR -- strike

12 that.

13           You can have a BTR -- a particular

14 property owner can have -- let me not step all over

15 myself.  Strike that.

16           A particular property owner can have a BTR

17 for his or her property that has more than one use

18 listed on it, correct?

19      A    That's correct.

20      Q    In fact, it's probably not an unusual

21 occurrence that property owners have multiple uses

22 listed on their BTRs?

23      A    That's correct.

24      Q    But each use is separate and independent,

25 correct?
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1      Q    Okay.  And you recall Mr. Reiss asked you

2 some questions about when Beach Towing started

3 towing at 1349 Dade Boulevard?

4      A    Yes.

5      Q    Now, do you have any personal knowledge,

6 as you sit here today, when Beach Towing started

7 towing at 1349 Dade Boulevard?

8      A    No.

9      Q    Did you know, for example, that Vincent

10 Festa, the original owner of Beach Towing, had

11 several locations to which he towed on Miami Beach?

12      A    No.

13      Q    Did you know that he lost the right to tow

14 at some of those locations at some period of time?

15      A    No.

16      Q    And by the way, Mr. Festa's testified in

17 this case.  Did you know he testified that when he

18 sought the conditional use permit for the gas

19 station, he never intended to pump gasoline and

20 never pumped a gallon of gasoline?

21      A    I did not know that.

22      Q    Okay.  And looking here at Exhibit A,

23 remember Mr. Reiss showed you this, dated July 18,

24 1979 there on the middle card, right?

25      A    Yes.
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1      Q    And he showed you this to try and

2 establish that Beach Towing was towing to 1349 Dade

3 Boulevard as of that date, right?

4      A    I believe so.

5      Q    But that's not actually what it says, is

6 it?  If you read it, the second part says,

7 "determine appropriate action city may take to

8 require them to maintain their 1349 Dade Boulevard

9 property clear of disabled vehicles."  Doesn't that

10 mean they were allowed to tow vehicles to that

11 property as of that time?

12      A    I don't know.  I could not answer that.

13      Q    Okay.  This document does not establish

14 that Beach Towing was lawfully towing at 1349 Dade

15 Boulevard as of 1979, does it?

16           MR. REISS:  Form.  Argumentative.  Legal

17      conclusion.

18      A    I couldn't reach that conclusion.

19      Q    So you would not be able to conclude that

20 Beach Towing was towing as of that date from this

21 document, would you?

22      A    No.

23      Q    And so when Mr. -- the import of

24 Mr. Larkin's letter in part was that Beach Towing

25 was towing as an accessory use to a gas station use
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1 at 1349 Dade Boulevard as of 1980, correct?

2           MR. REISS:  Form.

3      A    I would have to review Mr. Larkin's letter

4 to determine that.

5      Q    Okay.  If they were towing as an accessory

6 to the gas station use, that gas station use was

7 under the old code, as we've seen, only allowed with

8 a conditional use permit, right?

9           MR. REISS:  Form.  Predicate.  Improper

10      hypothetical.

11      A    Under the C-6, it listed filling stations

12 as a conditional use.

13      Q    Right.  So they would have needed a

14 conditional use permit, right?

15      A    For a filling station.

16      Q    Right.  And, in fact, the building card

17 shows they sought and received a conditional permit

18 for a filling station, correct?

19      A    Correct.

20      Q    And towing could be an accessory use to a

21 filling station, right?

22           MR. REISS:  Form.  Improper hypothetical.

23      Predicate.

24      A    Towing generally could be an accessory use

25 to a filling station.
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1      Q    Right.  Because if you're -- if you have a

2 repair operation, for example, you might need to tow

3 cars that aren't running, right?

4      A    Correct.

5      Q    But if that filling station use ceases to

6 exist at some point in time, so must the accessory

7 towing use, correct?

8           MR. REISS:  Form.  Predicate.

9      A    It would depend upon how the towing use

10 was licensed and permitted.

11      Q    Okay.  But even if it had -- even if the

12 towing use had a BTR and everything else -- let me

13 ask you this.  Are you familiar with the situation

14 where an accessory use grows to overtake the main

15 permitted use?

16           MR. REISS:  Form.  Improper hypothetical.

17      Predicate.

18      A    I'm familiar with how that could

19 potentially happen.

20      Q    Right.  And if an accessory use expands

21 and overtakes the permitted use, that doesn't make

22 the accessory use permitted, does it?

23           MR. REISS:  Form.  Predicate.

24      A    It doesn't remove its status as an

25 accessory use if the code still listed it as an
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1 accessory use.

2      Q    And so if the main permitted use goes

3 away, then the accessory use is not allowed to stand

4 on its own; it too has to end?

5           MR. REISS:  Improper hypothetical.  Form.

6      A    If the accessory use is not a main

7 permitted use in the zoned district.

8      Q    Mr. Reiss -- if you go to D and E for me.

9 I'll try and move through these expeditiously.

10           MR. REISS:  The Resolutions.

11           MR. BUCKNER:  Yes, the two.

12           MR. BOKSNER:  He's got it, D and E.

13 BY MR. BUCKNER:

14      Q    Okay.  Perfect.  Let's start with -- let's

15 start with D.

16      A    Okay.

17      Q    Mr. Reiss asked you, in the third to last

18 "Whereas" clause, "Whereas, the permittees are the

19 only two service providers which satisfy all the

20 requirements in the Miami Beach City Code and

21 Administrative Rules and Regulations for police and

22 parking towing permits, including the requirement to

23 provide vehicle storage facilities within the city

24 limits."  Do you recall him asking you about that?

25      A    Yes.
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TRADE NAME:

IN CARE OF:
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LICENSE NUMBER:

Beginning:
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Parcel No:

CITY OF MIAMI BEACH
CERTIFICATE OF USE, ANNUAL FIRE FEE, AND BUSINESS TAX RECEIPT

DBA:

Code Business Type
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A penalty is imposed for failure to keep this Business Tax Receipt 
exhibited conspicuously at your place of business.

A Business Tax Receipt issued under this article does not waive or 
supersede other City laws, does not constitute City approval of a 
particular business activity and does not excuse the licensee from all 
other laws applicable to the licensee's business.

This Receipt may be transferred:

A. Within 30 days of a bonafide sale, otherwise a complete annual 
payment is due.

B. To another location within the City if proper approvals and the 
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FROM:

PRESORTED
FIRST CLASS

U.S. POSTAGE
PAID

MIAMI BEACH, FL
PERMIT No 1525

CITY OF MIAMI BEACH
1700 CONVENTION CENTER DRIVE
MIAMI BEACH, FL 33139-1819
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·1· · ·IN THE CIRCUIT COURT OF THE 11TH JUDICIAL CIRCUIT
· · · · · · · ·IN AND FOR MIAMI-DADE COUNTY, FLORIDA
·2
· · · · · · · · · ·Case No.· 2016-004547 CA 01
·3

·4· ·_____________________________________

·5· ·SUNSET LAND ASSOCIATES, LLC,

·6· · · · · · · · · ·Plaintiff,

·7· ·vs.

·8· ·MARK FESTA, individually and as
· · ·trustee, MAUREEN FESTA, VINCENT J.
·9· ·FESTA, individually and as trustee,
· · ·THE FESTA TRUST, and BEACH TOWING
10· ·SERVICES, INC., BEACH TOWING SERVICES
· · ·OF MIAMI, INC., CONSOLIDATED STORAGE
11· ·YARDS, INC., GOOFE PARTNERS, INC.,
· · ·MIAMI AVENUE PROPERTIES, INC., 1718
12· ·BAY ROAD CORPORATION, FESTA TRANSPORT
· · ·AND STORAGE, INC., and CORONA
13· ·STORAGE, LLC,

14· · · · · · · · · ·Defendant(s).
· · ·_____________________________________
15

16· ·and THE LOFTS AT SOUTH BEACH CONDOMINIUM
· · ·ASSOCIATION, INC.
17
· · · · · ·Intervenor-Defendant,
18
· · ·and
19
· · ·MARK FESTA, MAUREEN FESTA, and BEACH
20· ·TOWING SERVICES, INC.

21· · · Counter-Plaintiffs,

22· ·v.

23· ·SUNSET LAND ASSOCIATES, LLC, a
· · ·Florida limited liability company,
24· ·SH OWNER, LLC, a Florida limited
· · ·liability company, TOUCH OF CLASS
25· ·PAINT & BODY SHOP, INC., a Florida
· · ·corporation and RUDOLF BUDJA GALLERY,
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·1· ·aware of any written finding or written document by the

·2· ·administrative official for the City of Miami Beach

·3· ·that Beach Towing is a legal nonconforming use at 1349

·4· ·Dade Boulevard?

·5· · · · A.· No, sir.

·6· · · · Q.· And prior to -- and are you aware of any other

·7· ·record finding by an administrative official for the

·8· ·City of Miami Beach that Beach Towing specifically is a

·9· ·local nonconforming use at 1349 Dade Boulevard?

10· · · · A.· How do you define a record?

11· · · · Q.· Any kind of finding at all.

12· · · · A.· Yes.

13· · · · Q.· Okay.· And tell me what.

14· · · · A.· It was requested to determine once and it was

15· ·determined verbally.

16· · · · Q.· Okay.· And tell me when that was.

17· · · · A.· 2010.

18· · · · Q.· Is this in your discussion with -- who's the

19· ·planning director at the time?

20· · · · A.· Mr. Lorber.

21· · · · Q.· Okay.· And Mr. Lorber was requested to

22· ·determine whether Beach Towing was a legal

23· ·nonconforming use at 1349 Dade Boulevard?

24· · · · A.· Yes, sir.

25· · · · Q.· Who requested it?
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·1· · · · A.· I did.

·2· · · · Q.· And did he create a written document that

·3· ·reflected his findings?

·4· · · · A.· No, it was a verbal determination.

·5· · · · Q.· So he just told you.

·6· · · · A.· Yes.

·7· · · · Q.· And you were working for the City at the time.

·8· · · · A.· Yes.

·9· · · · Q.· Other than what he told you, is there any

10· ·record of that?

11· · · · A.· I approved the license based on his approval.

12· · · · Q.· And which license did you approve?

13· · · · A.· I approved -- well, I approved the

14· ·occupational business tax receipt.· I don't remember

15· ·what it was for.· We had to determine it was for adding

16· ·an additional owner or an additional associate to the

17· ·operation.

18· · · · Q.· Okay.· This was in 2010?

19· · · · A.· A-ha.

20· · · · Q.· Is that a yes?

21· · · · A.· Yes, sir.

22· · · · Q.· You had a conversation with Mr. Lorber.· Tell

23· ·me what you asked him.

24· · · · A.· I asked him can I approve this.

25· · · · Q.· And what did he say?
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·1· · · · A.· And he says well, first we will have to

·2· ·determine whether it's a legal nonconforming use.

·3· · · · Q.· And did he make that determination?

·4· · · · A.· We went about it together, yes.

·5· · · · Q.· And how did you decide it was a legal

·6· ·nonconforming use?

·7· · · · A.· We did some research.

·8· · · · Q.· And what did you find?

·9· · · · A.· We found it was.

10· · · · Q.· Why?

11· · · · A.· Because the use had been existing prior to

12· ·1989.· Legally existing prior to 1989.

13· · · · Q.· And I understand the use existed prior to

14· ·1989.· How did you determine that it was legal prior to

15· ·1989?

16· · · · A.· We looked for BTR'S and occupational license

17· ·records.

18· · · · Q.· All right.· And BTR's and occupational license

19· ·records showed that Beach Towing was operating a towing

20· ·operation prior to 1989, correct?

21· · · · A.· Yes, sir.

22· · · · Q.· What other evidence did you have?

23· · · · A.· Prior approval of other planners going back to

24· ·the '70s.

25· · · · Q.· So when you say prior approvals, approvals of
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·1· ·what?

·2· · · · A.· Approvals of BTR's, approvals of changes in --

·3· ·small changes here and there.· Just accumulation of

·4· ·stuff that happens through the years.

·5· · · · Q.· Are any of those documents that you reviewed,

·6· ·are those referenced in your list of documents?

·7· · · · A.· No, sir.· I don't have access to them right

·8· ·now.

·9· · · · Q.· Okay.· So in terms of what documents would

10· ·back up what you're telling, those are all documents

11· ·you don't have.

12· · · · A.· I don't have them, no.

13· · · · · · MR. REISS:· Just for the record, I think she

14· · · · was listed as both a fact and expert witness, just

15· · · · for your clarification.

16· · · · · · MR. BUCKNER:· Okay.

17· ·BY MR. BUCKNER:

18· · · · Q.· So the basis for your statement here today

19· ·that Beach Towing was a legal nonconforming use prior

20· ·to 1989 is based on what about Mr. Lorber told you,

21· ·correct?

22· · · · · · MR. REISS:· Form.

23· · · · · · THE WITNESS:· No, sir.

24· ·BY MR. BUCKNER:

25· · · · Q.· What's it based on?
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·1· · · · A.· That was what it was based off in 2010.· Today

·2· ·it's based on Mr. Kurlancheek's determination,

·3· ·contemporaneous determination that it was legal

·4· ·nonconforming at the time.

·5· · · · Q.· Okay.· And that's based on the records you

·6· ·cite from the Magnum Towing matter.

·7· · · · A.· Yes, sir.

·8· · · · Q.· And so with regard to what Mr. Kurlancheek

·9· ·meant and what he was talking about, you would

10· ·obviously defer to him on that, correct?

11· · · · A.· Yes, because he's the official.

12· · · · Q.· Okay.· But let's talk about prior to 2010.  I

13· ·want to break this up.· Leave aside Mr. Kurlancheek's

14· ·determination.· I want to finish with Mr. Lorber's

15· ·determination.

16· · · · · · With regard to Mr. Lorber's determination that

17· ·Beach Towing was a legal nonconforming use, that's

18· ·based solely on what he told you, correct?

19· · · · A.· No, sir.

20· · · · Q.· Okay.· What's it based on?

21· · · · A.· Like I said, we went through the records, the

22· ·old records and he asked me to do some research before

23· ·he made a determination.

24· · · · Q.· All right.· And you found old BTR's and old

25· ·licenses for the City?
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·1· · · · A.· Yes, sir.

·2· · · · Q.· For the City of Miami Beach for Beach Towing.

·3· · · · A.· Yes.

·4· · · · Q.· You didn't find any conditional use permits,

·5· ·correct?

·6· · · · A.· No, sir.

·7· · · · Q.· And you didn't make the determination that

·8· ·Beach Towing was a legal nonconforming use.· Mr. Lorber

·9· ·had to do that, right?

10· · · · A.· Yes, sir.

11· · · · Q.· Because he's the administrative officer.

12· · · · A.· Yes.

13· · · · Q.· So he told you that.

14· · · · A.· Yes.

15· · · · Q.· That's how you know that because he had to

16· ·tell you, correct?

17· · · · A.· Yes.

18· · · · Q.· You would agree with me that -- strike that.

19· · · · · · So I want to make sure I exhausted the

20· ·universe of stuff you know about this area.

21· · · · · · So other than your conversations with Mr.

22· ·Lorber and the documents you brought to him that you

23· ·don't have, there is the stuff that you said from Mr.

24· ·Kurlancheek, right?

25· · · · A.· Yes.
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·1· · · · Q.· And that's the transcript from the Magnum

·2· ·Towing matter, correct?

·3· · · · A.· Yes.

·4· · · · Q.· Other than those two things, do you have any

·5· ·other basis for determining that Beach Towing was a

·6· ·legal nonconforming use at 1349 Dade Boulevard?

·7· · · · · · MR. REISS:· Form.

·8· · · · · · THE WITNESS:· There is also several contracts

·9· · · · with the police.· The uses are very well

10· · · · established prior to 1989.

11· ·BY MR. BUCKNER:

12· · · · Q.· Okay.

13· · · · A.· So the transition, you just have to prove

14· ·existence before and existence after the transition.

15· · · · Q.· Well, you have to prove lawful existence.

16· · · · A.· Yes.

17· · · · Q.· So if Beach Towing was operating a towing

18· ·operation unlawfully at 1349 Dade Boulevard before

19· ·1989, the mere fact of the transition to the new code

20· ·wouldn't convert it to a legal nonconforming use,

21· ·correct?

22· · · · A.· Define lawfully.

23· · · · Q.· Well, there is legal and there is more than

24· ·one kind of nonconforming use, isn't there?

25· · · · A.· No.
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·1· · · · Q.· There is only a legal nonconforming use?

·2· · · · A.· If it's nonconforming, then you can't -- it's

·3· ·either legal nonconforming or not permitted.

·4· · · · Q.· Okay.· So if something was not permitted prior

·5· ·to 1989 on a particular district, the mere fact that a

·6· ·new code is enacted doesn't make it legal

·7· ·nonconforming, correct?

·8· · · · A.· True.

·9· · · · Q.· It has to be both nonconforming and legal

10· ·prior to the change in code.

11· · · · · · MR. REISS:· Form.

12· · · · · · THE WITNESS:· You have to rephrase that.

13· ·BY MR. BUCKNER:

14· · · · Q.· Sure.· What does the word legal in legal

15· ·nonconforming use mean?

16· · · · A.· It means authorized by the City.

17· · · · Q.· And it means it had to be authorized under the

18· ·old code, correct?

19· · · · A.· It had to be authorized in some form, yes.

20· · · · Q.· Right.· Because if it was authorized under the

21· ·new code, that use, you wouldn't need to go through the

22· ·legal nonconforming analysis, right?

23· · · · A.· Okay.

24· · · · Q.· Is that right?

25· · · · A.· Sure.
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·1· · · · Q.· For example, if CD-2 allowed a towing use,

·2· ·Beach Towing would be able to operate at 1349 Dade

·3· ·Boulevard under the current code, correct?

·4· · · · A.· Sure.

·5· · · · Q.· But because CD doesn't allow towing, right?

·6· · · · A.· It doesn't.

·7· · · · Q.· The only way Beach Towing can operate lawfully

·8· ·there is if they are a legal nonconforming use,

·9· ·correct?

10· · · · · · MR. REISS:· Form.

11· · · · · · THE WITNESS:· Yes.

12· ·BY MR. BUCKNER:

13· · · · Q.· I want to make sure I'm done with this.

14· · · · · · Other than Mr. Kurlancheek that you told me

15· ·about and Mr. Lorber and your discussions with him, are

16· ·there any other basis for your assertion that Beach

17· ·Towing is a legal nonconforming use at 1349 --

18· · · · A.· Yes.

19· · · · Q.· Okay.· And you said one of them was that they

20· ·had gotten permits, towing permits, correct?

21· · · · A.· No.

22· · · · Q.· Okay.· Tell me what else.

23· · · · A.· The use was well established prior to 1989 and

24· ·it's on records, including police contracts, including

25· ·BTR's and there is records of that available in

Page 63
·1· ·microfiche and they are included on my list of stuff.

·2· · · · Q.· Okay.· Anything else?

·3· · · · A.· No, that's sufficient.

·4· · · · Q.· Have you looked at the pre-1989 code as part

·5· ·of your work in this case?

·6· · · · A.· Yes, sir.

·7· · · · Q.· And do you find in looking at the pre-1989

·8· ·code, is a towing listed anywhere in the code?

·9· · · · A.· No, sir.

10· · · · Q.· And you are aware BTR's have language on them

11· ·that say -- strike that.· Let's just use one.

12· · · · · · MR. REISS:· Off the record.

13· · · · · · (Thereupon a recess was taken in

14· · · · · · deposition, after which the

15· · · · · · deposition continued as follows:)

16· ·BY MR. BUCKNER:

17· · · · Q.· Just so I'm clear, in the entirety of your

18· ·work for the City of Miami Beach, you never have been

19· ·the administrative officer charged with making the

20· ·determination of whether something is or is not

21· ·consistent with the code, correct?

22· · · · A.· No, sir.

23· · · · Q.· You have not been.

24· · · · A.· I have not been.

25· · · · Q.· In the time that you worked for the City, did
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·1· ·you ever encounter a BTR that was issued in error?

·2· · · · A.· I don't think so.

·3· · · · Q.· Okay.· So Beach Towing's status today at 1349

·4· ·Dade Boulevard is a nonconforming use of land, correct?

·5· · · · · · MR. REISS:· Form.

·6· · · · · · THE WITNESS:· I don't understand that

·7· · · · question.

·8· ·BY MR. BUCKNER:

·9· · · · Q.· I said Beach Towing's use at 1349 Dade

10· ·Boulevard today is as a nonconforming use of land,

11· ·correct?

12· · · · · · MR. REISS:· Form.

13· · · · · · THE WITNESS:· Yeah.· I object to the form,

14· · · · too.

15· ·BY MR. BUCKNER:

16· · · · Q.· Okay.· You can't object to the form.

17· · · · A.· Rephrase, please.

18· · · · Q.· You know what a nonconforming use of land is,

19· ·right?

20· · · · A.· Again, nonconforming use of land.

21· · · · Q.· Okay.· Tell me what kinds of nonconforming

22· ·uses there are.

23· · · · A.· This is an existing use that is nonconforming

24· ·to the district.

25· · · · Q.· Okay.
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·1· · · · A.· So it's not -- it's not a land use that is --

·2· ·I know it's complicated.· It's difficult to understand.

·3· · · · Q.· Well, what I'm asking you is --

·4· · · · A.· There is a line in there.

·5· · · · Q.· Okay.· I'm trying to figure out what that line

·6· ·is.· You can have a nonconforming use of a building,

·7· ·right?

·8· · · · A.· Yes.

·9· · · · Q.· And you can have nonconforming use of land,

10· ·right?

11· · · · A.· Yes.

12· · · · Q.· And so is there anything else other than land

13· ·and buildings on which zoning is involved?

14· · · · A.· No.

15· · · · Q.· Okay.· So it's either a nonconforming use of a

16· ·building or it's a nonconforming use of land, correct?

17· · · · A.· Okay.

18· · · · Q.· I'm asking you, Beach Towing has a large, we

19· ·will call it a lot, on which they keep cars that they

20· ·have towed, right?

21· · · · A.· Okay.

22· · · · Q.· You have been out there, right?

23· · · · A.· Yes.

24· · · · Q.· Have you been out there recently?

25· · · · A.· Yes.
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Page 66
·1· · · · Q.· Okay.· So that's the land they are using to

·2· ·store those cars, correct?

·3· · · · A.· Yes.

·4· · · · Q.· And so the legal nonconforming use of that

·5· ·property is a legal nonconforming use of land, correct?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· So let's talk about some other stuff.

·8· ·I want to -- you don't have to look at your report.

·9· ·You can always look at whatever you want.· It's not a

10· ·closed book test.· I want to ask you some stuff about

11· ·your other parts of your report.

12· · · · · · First of all, you talk about, on page five,

13· ·you say the only other industrial district is located

14· ·on Watson Island, a small island off MacArthur

15· ·Causeway, right?

16· · · · A.· Yes.

17· · · · Q.· Isn't Watson Island part of the City of Miami?

18· · · · A.· No, sir.

19· · · · Q.· Watson Island is part of the City Miami Beach?

20· · · · A.· No, sir.· That's where the City's municipal

21· ·lot is.· It's the portion close to Miami Beach.· It's

22· ·called Terminal Island really, but it's a portion of

23· ·Watson Island that is part of Miami Beach.

24· · · · Q.· Is it zoned industrial?

25· · · · A.· Yes.· It's changing now.· There is obligations

Page 67
·1· ·to morph it into nonindustrial.

·2· · · · Q.· Is the whole of Watson Island zoned

·3· ·industrial?

·4· · · · A.· No, they are changing it.· Like I said, it's

·5· ·under change right now.

·6· · · · Q.· Okay.· Let's break it into pieces.

·7· · · · · · Prior to the current change, when -- strike

·8· ·that.· When did the effort to change Watson Island

·9· ·start, do you know?

10· · · · A.· Terminal Island.· I think two years ago.

11· · · · Q.· Okay.· You refer to Watson.· Is it Watson

12· ·Island or Terminal Island?

13· · · · A.· Terminal Island is a piece of Watson and

14· ·that's the part that belongs to Miami Beach.

15· · · · Q.· All right.· So Watson Island --

16· · · · A.· Miami.

17· · · · Q.· -- belongs to Miami.

18· · · · A.· Most of it, yeah.

19· · · · Q.· Terminal Island belongs to Miami Beach.

20· · · · A.· Yes.

21· · · · Q.· And Terminal Island is where you're talking

22· ·about that is the only other industrial district in

23· ·Miami Beach.

24· · · · A.· Yes, sir.

25· · · · Q.· And it's zoned I-1 currently?

Page 68
·1· · · · A.· Currently, yes.· They are morphing it into, I

·2· ·think CD's or a mixture of commercial and residential.

·3· ·They are working on it.

·4· · · · Q.· Who's make that change?

·5· · · · A.· The City of Miami Beach and some applicants.

·6· · · · Q.· Have you had any involvement in that?

·7· · · · A.· No, sir.· I've seen some --

·8· · · · Q.· You just heard about it, right?

·9· · · · A.· Right, through the grapevine.

10· · · · Q.· So I want to bounce around a little bit.· Let

11· ·me see if we can move this along.

12· · · · · · One of the things you reviewed in this case

13· ·was Ms. Dougherty's report, correct?

14· · · · A.· Yes, sir.

15· · · · Q.· And you also reviewed her declaration?

16· · · · A.· Yes.

17· · · · Q.· You saw where she discussed uses in the Sunset

18· ·Harbour area that had changed, correct?

19· · · · A.· I need to go read it again.

20· · · · Q.· Sure.

21· · · · A.· Do you want to walk me through it?

22· · · · Q.· On page seven -- let's do this.· I'm going to

23· ·mark her report.· Exhibit 7 Ms. Dougherty's report.

24· · · · · · (The document referred to

25· · · · · · was thereupon marked as

Page 69
·1· · · · · · Plaintiff's Exhibit Number

·2· · · · · · 7 for Identification,

·3· · · · · · a copy of which is attached

·4· · · · · · hereto.)

·5· ·BY MR. BUCKNER:

·6· · · · Q.· Okay.

·7· · · · A.· Did you say page seven?

·8· · · · Q.· Right.· On pages seven and eight of the

·9· ·report.· You see there is a summary of changes from

10· ·2003 to 2014 in the first block, and then there is from

11· ·2014 to 2017 in the second block.· Do you see those?

12· · · · A.· Say that again.

13· · · · Q.· That's okay.

14· · · · A.· I was reading.

15· · · · Q.· That's all right.· Let's be specific.

16· · · · · · Have you looked at this part of Ms.

17· ·Dougherty's report?

18· · · · A.· Yes, sir.

19· · · · Q.· And let's talk first about notable changes

20· ·from 2003 to 2014, which is the bullets at the top of

21· ·page seven.· Do you see those?

22· · · · A.· Yes.

23· · · · Q.· With regard to any of those, have you

24· ·determined that she is incorrect about any of those

25· ·changes?

Susana Alonso
September 06, 2018 66 to 69 

U.S. LEGAL SUPPORT
www.uslegalsupport.com

YVer1f

Susana Alonso
September 06, 2018

U.S. LEGAL SUPPORT
www.uslegalsupport.com



Page 70
·1· · · · A.· Not incorrect.· How's that?

·2· · · · Q.· That's fine.· So looking at the second block

·3· ·of bullet the summary of notable changes from 2014 to

·4· ·2017, in reviewing those, have you found that any of

·5· ·her determinations there are incorrect?

·6· · · · A.· No, they are not incorrect.

·7· · · · Q.· Okay.· And tell me again, what exhibit did I

·8· ·mark that?

·9· · · · A.· 7.

10· · · · Q.· Now, you attached to your latest version of

11· ·your report, a map entitled distribution of existing

12· ·industrial uses in Sunset Harbour neighborhood XT.

13· · · · A.· Yes.

14· · · · Q.· Did you create that?

15· · · · A.· Yes.

16· · · · Q.· I want to ask you about this.· I'm going to go

17· ·ahead and mark it separately because I actually pulled

18· ·it off your thumb drive last night.· I'm going to put

19· ·the sticker here.

20· · · · · · (The document referred to

21· · · · · · was thereupon marked as

22· · · · · · Plaintiff's Exhibit Number

23· · · · · · 8 for Identification,

24· · · · · · a copy of which is attached

25· · · · · · hereto.)

Page 71
·1· ·BY MR. BUCKNER:

·2· · · · Q.· All right.· So I want to ask you about a few

·3· ·things on here and I may need you to mark stuff so we

·4· ·know later on what we are talking about.· I have a pen

·5· ·if you need one.· Tell me what you were trying to do

·6· ·with this map.

·7· · · · A.· Show existing industrial uses in the Sunset

·8· ·Harbour neighborhood.

·9· · · · Q.· Okay.· And the existing industrial uses are

10· ·the ones you circled in, what is that, light purple?

11· · · · A.· Yes.

12· · · · Q.· I want to ask you about a few of these.

13· · · · · · First of all, there is a use on the corner of

14· ·Purdy and 18th furthest to the west, right north of the

15· ·assembled properties, do you see that?

16· · · · A.· Purdy and 18th, yes.

17· · · · Q.· Okay.· And that building there is used for

18· ·kayak rentals, correct?

19· · · · A.· Yes, and a motorcycle shop.

20· · · · Q.· When you say a motorcycle shop, scooter

21· ·rentals, right?

22· · · · A.· They have repairs on site.· Repairs are not

23· ·allowed in the City.

24· · · · Q.· That's a CD-2 zoned lot, right?

25· · · · A.· Yes.

Page 72
·1· · · · Q.· Do you know if that's a legal nonconforming

·2· ·use?

·3· · · · A.· It must be.

·4· · · · Q.· Well, when you say it must be, do you know?

·5· · · · A.· I don't know.· I know it's existing.

·6· · · · Q.· You know it exists today in 2018.

·7· · · · A.· And it has existed there for a few years.

·8· · · · Q.· Do you know if it existed there prior to 1989?

·9· · · · A.· I don't.

10· · · · Q.· And so to be a legal nonconforming use, it

11· ·would have to have existed there prior to 1989,

12· ·correct?

13· · · · A.· Probably, yes.

14· · · · Q.· But if it didn't, it's not a legal

15· ·nonconforming use, correct?

16· · · · A.· Probably not, yes.

17· · · · Q.· During the time you worked for the City of

18· ·Miami Beach, did you ever take any enforcement action

19· ·against the scooter shop?

20· · · · A.· No, sir.

21· · · · Q.· As you sit here today, you said you don't know

22· ·whether it existed prior to 1989?

23· · · · A.· I don't know.· It never came up.

24· · · · Q.· Let me ask you about that.· When you say it

25· ·never came up, what does it take for a illegal use to

Page 73
·1· ·come up --

·2· · · · · · MR. REISS:· Form.

·3· ·BY MR. BUCKNER:

·4· · · · Q.· -- at the City of Miami Beach when you worked

·5· ·there?

·6· · · · A.· They would have to come in for an application,

·7· ·for a new application or they would have to have a code

·8· ·enforcement action against them.

·9· · · · Q.· And who starts code enforcement actions?

10· · · · A.· Code.· The code department.

11· · · · Q.· Sp they would have to discover the illegal use

12· ·and bring it to your attention.· When I say your, I

13· ·mean the planning department.

14· · · · A.· Yes.

15· · · · Q.· I assume that happened from time to time when

16· ·you worked at the City.

17· · · · A.· Quite often.

18· · · · Q.· But not with regard to the scooter rental

19· ·shop.

20· · · · A.· Not particularly that I remember.· Not that I

21· ·remember with regards to the scooter rentals.

22· · · · Q.· Okay.· If we go -- let's head due east from

23· ·there and the block, on the same block as the Tremont

24· ·and Beach Towing.· You've got a use on the corner of

25· ·18th and West Avenue.
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