11700 Convention Centar Drive, Miami Beach, Flarlda 33139, www.miamibeachfl. gov

OFFICE OF THE CITY MANAGER

September 5, 2017

Kaufman Lynn Construction, Inc. SENT VIA E-MAIL.:
iharden@kaufmanlynn.com Joshua Harden

4850 T-Rex Avenue, Suite 300

Boca Raton, Florida 33431

RE: REQUEST FORPROPOSALS NO. 2016-204-KB DESIGN/BUILD SERVICES FOR ANEW
PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE COLLINS
PARK PARKING GARAGE (“RFP”)

Dear Mr. Harden:

This letter responds to Kaufman Lynn Construction, Inc’s ("Kaufman”) July 18, 2017 protest in
connection with the above-referenced RFP, as supplemented by the letter dated August 14, 2017,
submitted by Kaufman's counsel.

A copy of City's July 17, 2017 non-responsiveness determination is attached hereto as Exhibit “1,”
and incorporated by reference herein. |n the City's July 17, 2017 letter, the City notified Kaufman
that its proposal was nonresponsive, based on Kaufman's failure to comply with the mandatory
submission requirements for a completed Cost Tender Form, and specifically, its failure to include a
fully executed and notarized Section 1 of the Cost Tender Form, the Proposal Certification. In
addition, based on Kaufman's failure to submit the required Section 1 of the Cost Tender Form, the
City noted that it need not address Kaufman’s submission of Section 2 of the Cost Tender Form,
which also implicated responsiveness issues, as instead of designating a price in the line item for
Site Remediation in Section 2 of the Cost Tender Form, Kaufman stated that Site Remediation was
“NIC," or not included.

In its July 18, 2017 protest and subsequent letter, Kaufman makes the following principal
arguments, including that;

(i) the Proposal Certification, even though mandatory and part of the Cost Tender Form
required of all bidders, was not “material,” and that Kaufman's failure to submit the completed Cost
Tender Form was a mere technical irregularity that could be waived by city officials at their
discretion,

(i) Kaufman claims that its employees did, in fact, submit the completed Proposal
Certification, and therefore City should credit Kaufman and accept an untimely submission of the
fully completed and executed Cost Tender Form;

(iii) as to Kaufman's designation of “NIC” in a line item for “Site Remediation” in Section 2 of
the Cost Tender Form, the City should have somehow discerned, from the face of Kaufman's bid,
that when Kaufman designated “NIC,” or “not included,” for the Site Remediation line item, Kaufman
really meant that pricing for this “not included” line item was in fact “included” in another line item;
and

(iv) the remaining proposals were also not responsive to the RFP, and therefore, City should
have simply ignored Kaufman's failure to submit a responsive proposal in accordance with the
RFP's plain requirements.
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The City, after review of Kaufman’s protest, hereby denies Kaufman protest and, in support thereof,
concludes as follows:

First, as a threshold matter, the City notes that the Cost Tender Form for this RFP consisted of two
separate sections, namely (1) Section 1 — the Proposal Certification, which the proposers were
required to execute and notarize; and (2) Section 2, the Guaranteed Maximum Price form. The RFP
clearly instructs all proposers to take notice of the importance of submitting the Cost Tender Form
properly. Specifically, Addendum No. 4 expressly instructs the proposers as follows:

“‘Failure to submit the attached Cost Tender Form shall render proposal non-
responsive, and said non-responsive proposal shall not be considered by the

City.”
See Addendum No. 4 (emphasis in original).

The City submits that the Proposal Certification, Section 1 of the Cost Tender Form, is a material
part of a proposer's submission and as such, the failure to submit the Proposal Certification is not a
minor irregularity that could be waived. A responsive vendor is one that submits a bid, proposal or
reply that conforms in all material respects to a solicitation. See, e.g., Section 287.012(26), Fla.
Stat., and Fla. Admin. Code R. 60D-5.002(18). A responsive bid is therefore submitted on the
correct forms, and contains all required information, signatures, and notarizations, and evidences a
bidder's promise, on the face of its bid, to provide the items or services called for by the bid.

In Robinson Electrical Co., Inc., v. Dade County, 417 So. 2d 1032 (Fla. 3d DCA 1982), the court
applied two criteria for determining whether a deviation is material. The first was "whether the effect
of a waiver would be to deprive the municipality of its assurance that the contract will be entered
into, performed and guaranteed according to its specified requirements, and second, whether it is of
such a nature that its waiver would adversely affect competitive bidding by placing a bidder in a
position of advantage over other bidders or by otherwise undermining the necessary common
standard of competition." /d. at 1034. The court further stated that "a variance is material if it gives
the bidder a substantial advantage over other bidders, and thereby restricts or stifles competition.”
Id.

The Proposal Certification, which is part of the Cost Tender Form that includes the GMP price
proposal for the Project, is a material part of a proposer’s submission. A signed and executed
Proposal Certification is essential to, and is the very instrument by which, the City is assured that the
contract will be entered into and performed according to its specified requirements, Further, by
submitting the fully completed and executed Proposal Certification, the City is further assured that
the Proposal, including specifically the proposed pricing set forth in the Cost Tender Form, is made
fairly and in good faith without collusion or fraud.

Waiver of the Proposal Certification requirements would place Kaufman in a position of advantage
over other bidders who, unlike Kaufman, completed and executed the Certification Form, agreed to
the RFP terms, and attested to its requirements. [n this regard, all proposers were on an equal
footing and had the same opportunities as Kaufman to read and utilize the Proposal instructions,
and submit the Proposal Certification, fully completed and executed. Kaufman’s submission ofan
incomplete Cost Tender Form, is not curable, as doing so permitted Kaufman to opt in or out
of the process at its will, depriving the City of a valid offer and placing Kaufman, through its
omission, at a material advantage over other bidders who, unlike Kaufman, made firm offers.

[n making the determination that Kaufman's proposal was non-responsive (consistent with the
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RFP’s clear notice to proposers that the failure to submit the Cost Tender Form shall render a
proposal non-responsive), the City concludes that it appropriately exercised its broad discretion.
Under Florida law, an agency has wide discretion in its procurement decisions and its decisions,
when based on an honest exercise of discretion, will not be overturned even if it may appear
erroneous and even if reasonable persons may disagree. See Liberty County v. Baxter's Asphalt
and Concrete, Inc., 421 $0.2d 505 (Fla. 1982); Department of Transportation v. Groves-Watkins
Constructors, 530 So. 2d 912-913 (Fla. 1988) (noting the “sole responsibility is to ascertain whether
the agency acted fraudulently, arbitrarily, illegally, or dishonestly”).

Second, although Kaufman employees submitted affidavits as to its general procedures and the
process it followed in submitting its proposal, the fact remains that the Proposal Certification was
not in Kaufman’s sealed envelope when the Cost Tender Forms were opened at the
Evaluation Committee meeting, for the first time, by the Procurement Officer assigned to this
RFP. Attached as Exhibit ‘2" is the affidavit submitted by Krista Bada, the Procurement Officer
responsible for this RFP. In her affidavit, Ms. Bada outlines the City's intake process she followed
for receiving and holding the three proposals and sealed Cost Tender Forms the City received in
response to this RFP. In her affidavit, Ms. Bada states that the Cost Tender Forms remained in her
possession from June 29, 2017, the proposal due date, through July 11, 2017, the date of the
Evaluation Committee meeting for the RFP. Ms. Bada further states that she did not open any of
the sealed Cost Tender Forms until she did so in the presence of the public, at the July 11, 2017
Evaluation Committee meeting. Finally, Ms. Bada states in her affidavit that she immediately
noticed the Proposal Certification was missing, and that this omission prompted her to state, on the
record at the Evaluation Committee meeting, that the Cost Tender Forms still needed to be reviewed
for responsiveness, as each Cost Tender Form was being opened for the first time at this public
meeting.

Although Kaufman has submitted its employees’ affidavits as to the process it follows in submitting a
proposal, in the absence of any facts indicating that the City somehow (1) opened the sealed Cost
Tender Forms in advance of the Evaluation Committee meeting; and (2) misplaced or deliberately
withheld Section 1 of Kaufman's Cost Tender Form, City, in an honest exercise of its broad
discretion, declines o disregard the plain requirements of the RFP, simply on account of assurances
submitted by a bidder's employees.

Third, Kaufman's designation of “NIC," or “not included,” on the Cost Tender Form, further supports
City's conclusion of non-responsiveness. In its July 18, 2017 protest, Kaufman clarified that the
designation “NIC," as stated on its Cost Tender Form, indeed meant that Site Remediation was “not
included,” but that the City should have somehow discerned, from the face of Kaufman's bid, that
when Kaufman indicated “NIC,” or “not included,” for the Site Remediation line item, Kaufman really
meant that pricing for the Site Remediation line item was in fact “included” in another line item, for
Existing Conditions. By stating on the face of the Cost Tender Form that pricing for an item was
“NIC,” or, as Kaufman has clarified, “not included,” the City was within its broad discretion to
conclude that, based on the Cost Tender Form, as submitted, Kaufman qualified its bid by stating it
would provide something less than what was called for by the RFP,

Fourth, the City disagrees with Kaufman's suggestion that the other bidders were also non-
responsive, and that therefore, Kaufman's own non-responsiveness should be disregarded. With
respect to Plaza Construction, Kaufman submits this proposal is non-responsive because its total
proposed GMP cost exceeded City's budget. However, City never indicated in the RFP that a cost
proposal within the stated budget was a minimum requirement of the RFP, or even an issue of
responsiveness. Rather, the RFP clearly stated that cost proposals would be evaluated, and
weighted, in accordance with the evaluation criteria and the points allocated for pricing in the RFP.
Similarly, City rejects the suggestion that KVC Constructors, Inc. ("KVC") was non-responsive based
on its submission of a proposal for two (2) elevators, rather than the three (3) elevators required by
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the RFP. The plans submitted by KVC as part of its proposal reflect three (3) elevators, and the
inclusion of the requisite three (3) elevators were confirmed by City procurement staff and the
Design Criteria Professional for the project.

Therefore, based on the foregoing, the City denies Kaufman's protest. Further, as set forth in the
Section 2-371 of the City Code (the City's Bid Protest Ordinance) and, specifically, Section 2-371(e)
thereof, the City Manager and City Attorney's determination with regard to issues of responsiveness
shall be binding upon the parties to the protest.

You may appeal my decision by filing an original action in the Circuit Court of the Eleventh Judicial
Circuit in and for Miami-Dade County, Florida, in accordance with the applicable court rules and,
with regard to any such action, the City reserves all rights that may be available to it at law and in
equlity.

Should you need additional information pertaining to matters of process or procedures, please
contact the Proourement Director, Alex Denis, at (305) 673-7000 ext. 6641, or e-mail:

‘ty Managler

c: Alexander |. Tachmes, Esq.
Raul Aguila, City Attorney
Rafael Granado, City Clerk
Alex Denis, Procurement Director
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MIAMIBEACH

Pragurement Depariment, 1755 Merldian Avenve, 3" Floor, Miami Beach, Florida 33139, www.miamibeachfl.gov, 305-673-7490

July 17,2017
SENT VIA E-MAIL: |harden@kaufmaniynn.com

Kaufman Lynn Construction, Ine.
Joshua Harden

4850 T-Rex Avenusg, Sulte 300
Boca Raton, Florida 33431

RE: REQUESTFORPROPOSALS NO. 2016-204-KB DESIGN/BUILD SERVICES FOR ANEW
PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE COLLING
PARK PARKING GARAGE (PHASE II)

Dear Mr, Harden:

The City has reviewed the proposal (the “Proposal”) submitted by Kaufman Lynn Construction, Inc.
(Kaufman), in response to the above-referenced RFP. The City finds that the Proposal submitted by
Kaufman was incomplete, as it falled to comply with the submittal requirements established in
Addendum No. 4 to the RFP. To begin with, Addendum No. 4 expressly notified Proposers as
follows:

Fallure to submit the attached Cost Tender Form shall render proposal non-responsivs,
and sald non-respeonsive propoesal shall not be considared by the City.

The City's required Cost Tender Form, a copy of which Is attached hereto as Exhibit “1," consisted
of two separate sections, namely (1) Section 1 ~ Certification, which Proposer was required to
execute and notarize (the "Proposal Certification”), and (2) Section 2, for the Guaranteed Maximum
Price form. Inits Proposal, Proposer altogether failed to include the requirad Proposal Certlflcation.

A proposal containing a material varlance from the RFP requirements Is unacceptable. Robinson
Electric Co, v, Dade County, 417 So, 2d 1032 (Fla 3d DCA 1982). In determining whether a speclfic
noncompliance constitutes a substantlal, and hence nonwalvable, irregularity, the courts have
applied two criterla—first, whether the effact of a waiver would be to deprive the municipality of its
assurance that the contract will be entered Into, performed and guaranteed according to its specified
requirements, and second, whether it is of such a nature that its waiver would adversely affect
competitive bldding by placing a bidderin a position of advantage over other bidders or by otherwise
undermining the necessary common standard of competition. Id. at 1034,

Here, the Instructions for completing the Cost Tender Form make clear that “[flaifure to submitthe
attached Cost Tender Form shall render [the] proposal non-responsive, and said non-
responsive proposal shall not be considered by the City.” See Addendum No. 4 (emphasis In
original). Moreover, a signed and executed Certiflcation Form s nonwaivable, as the executed
Proposal Gertification is essential to, and is the very Instrument by which, the Clty is assured that the
contract will be entered into and performed according to its specified requirements. Further, by
submitting the fully completed and executed Proposal Certification, the City Is further assured that
the Proposal is "made falrly and in good faith without collusion or fraud.” Id.




REQUEST FOR PROPOSALS NO, 2016-204-KB DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED
INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE (PHASE 1l)

Page 2 of 2

July 13, 2017

The failure to submit the fully completed and executed Certification Form was a material variation
from the RFP that cannot be waived, as waliver of the Proposal Certification requirements would
place Kaufman in a position of advantage over other bidders who, unlike Kaufman, completed and
executed the Certification Form, agreed to the RFP terms, and attested to its requirements. Inthis
regard, all proposers were on an equal footing and had the same opportunities as Kaufman to read

and utilize the Proposal instructions, and submit the' Progosal Certification, fully completéd and
executed,

As permitting a variation of the foregaing requirements after the Proposal Due Date would deprive
the City of the assurance that the contract will be entered into in accordance with the RFP

requirements, and would undermine the common standard of competition, Kaufman's proposal must
be rejected as non-responsive.1

Should you need addltional information pertaining to matters of process or procedures, please
contact Kristy Bada at (305) 873-7000 ext. 6218, or e-mail: kristybada@miamibeachfl.qov.

“Procurement Director

Enclosures;
Proposal Cover Page
Cost Tender Form submitted by Kaufman Lynn, Inc.

C: Rafael Granado, City Clerk

FAPURC\SALL\Sollaltatlons\2016\2016-204-KB (RFP) DB Colling Park Garage\14 - Phase II\6 - Responsiveness\Letter of Non-
Responsiveness « RFP 2016-204-KB IT8,8P8 DBOM_KaufmanLynn.doc

1 Because the Proposal is not responsive for fallure to submit an executed and notarized Proposal
Certification, the City need not address the deficiencies in the Saction 2 Guaranteed Maximurm Price Form
that separately render tha Proposal non-responsive, including, without imitation, the designation of “NIC” (the

meaning of which Is not clear and was not contemplated by the RFP) in lleu of an amaount in the line item for
Site Remediation,
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EXHIBIT 1

MIAMIBEACH B

City of Miamt Baach, 1755 Merldian Avenue, 3 Floor, Mlami Beach, Florida 33139, www.mlamibeachfl.gov
PROCUREMENT DEPARTMENT
Tel: 3056737490 Fax: 786-394-4002

ADDENDUM NO, 4
~ REQUEST FOR PROPOSALS NO, 2016-204KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED
INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE
(PHASE 1)
April 28, 2017

This Addendum to the above-refarenced RFP is being lssued to notify you that your proposal
was short-listed- to proceed with Phase Il of Raquest for Proposals No, 2016-204-KB
design/build services for a new parking garage facility and related infrastructure for the
Collins Park Parking Garage and to provide other clarifications and revisions issued by the
Cly. The RFP s amended in the following particulars only (deletions are shown by
strikethrough and additions are underlined).

L ATTACHMENTS:

Exhibit A:  Cost Tender Form ‘
Failure to submit the attached Cost Tendey. Fo

Exhibit B: Sampls Dasign Build Agreement

Any questions regarding this Addendum should be submitted in writing to the Procurement
Department to the attention of the Indlvidual named below, with & copy to the City Clerk's
Office at RafaelGranado@mlamibeachfl.gov.

Procurement Contact: Telephone: Emall:
Kristy Bada 308-673-7000, ext. 6218 KristyBada@miamibeachfl.gov

Proposers are reminded to acknowledge receipt of this addendum as part of your RFP
submisslon. Potentlal proposers that have elected not to submit a response to the RFP are
requested to complete and return the “Notice to Prospective Bldders" questionnaire with the
reason(s) for not submitting a proposal.

1§ ADDENDUM NO. 4
REQUEST FOR PROPDSALS NO. 2016-204-KB i
DESIGN/DUILD SERVICES FOR A NCW FATKING GARAGL MACILITY AND RCLATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE 1)



EXHIBIT A
Revised Cost Tender Form

2 § ADDENDUM NO. 4
REQUEST FOR PROPOSALS NO. 2018-204-KB

DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE If)
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Cost Tender Form

RFP NO. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING
GARAGE FACILITY AND RELATED INFRASTRUCTURE
FOR THE COLLINS PARK PARKING GARAGE

PROCUREMENT DEPARTMENT
1755 Metidian Avenue, 3 Floor
Miami Beach, Florida 33139

Failure to subniit the attached Cost Tender Form shalf retider proposal o
résponsive, and said noh-responsive propasal shall ot be considered by the City.

3 { ADDENDUM NO., 4
REQUEST FOR PROPOSALS NO. 2016-204-KB

I DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
§ COLLINS PARK PARKING GARAGE (PHASE I)




Sectlon 1 - Certification

The undersigned, as Proposer, hereby declares that the only persons Interested in this proposal as principal are named herein
and that no person other than hereln mentioned has any interest In this proposal or In the Contract to he entered Into; that this
proposal is made without connection with any other person, firm, or parties making & proposal; and that it is, In all respects,
made fairly and In good faith without collusion or fraud,

The Proposer further declares that it has examined the site of the Work and informed itself fully of all conditions pertalning to the
place where the Work is to be done; that it has examined the Contract Dacuments and all addenda thereto furnished before the

opening of the proposals, as acknowledged below; and that it has satisfied itself about the Work to be performed; and all other

required Information with the proposal; and that this proposal is submitted voluntarily and willingly.

The Proposer agrees, I this proposal Is accepted, to contract with the City, a political subdivislon of the State of Florlda,
pursuant to the terms and conditions of the Contract Documents and to furnish all necessary materials, equipment, machinery,
tools, apparatus, means of transportation, and all labor necessary to construct and complete within the time limits specified the
Work covered by the Contract Documents for the Project entitied:

REQUEST FOR PROPOSALS (RFP) No. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE 1)

The Proposer also agrees to furnish the required Performance Bond and Payment Bond or alternative form of security, if
permitted by the Clty, each for not less than the total proposal price plus alternates, If any, provided in the RFP Price Form in
Sectlon 00408 and to furnish the required Certificate(s) of Insurance.

In the event of arithmetical errors batween the division totals and the total base proposal in the RFP Price Form, the Proposer
agrees that the total base proposal shall govern. In the event of a discrepancy between the numerical total base proposal and
the written total base proposal, the written total base proposal shall govem. In absence of totals submitted for any division cost,
the City shall interpret as no proposal for the division, which may disquallfy the Proposer.

Name of Proposer's Autharized Representative: Title of Proposer's Authorized Reprasentative:
Signature of Proposer's Authorlzad Representative: Date:
State of FLORIDA ) On this day of , 20,
personally
) appeared before me who
stated that (s)he is the of , @

corporation, and that the Instrument was signed In behalf of the said corporation by autharlty of Its board of
directors and acknowledged sald instrument to be.its voluntary act and deed, Bafore me:

Notary Public for the State of Florida
My Commission Explres:

4 § ADDENDUM NO. 4
REQUEST FOR PROPOSALS NO. 2018-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE-Il)




Sectlon 2 - GUARANTEED MAXIMUM PRICE

REQUEST FOR PROPOSALS (RFP)
No. 2016-204-KB
PHASE I
DESIGN/BUILD SERVIGES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE

FURTHER BREAKDOWN OF LINE ITEMS INDICATED MAY BE PROVIDED AT THE DISCRETION OF THE PROPOSER

s S KA {% Fi i Bp b TR i Mﬁi L AZE
010000 General Condltlons 1.8 1 $ $
0156000 Temporary facllitles And Controls LS 1 $ $
020000 Exlsting Conditlons LS 1 $ $
025000 Site Remediation LS 1 $ $
033000 Congrete L8 1 $ $

040000 Mansory LS 1 $ B
058000 Steel & Misc, Metals L8 1 $ $
05 50 00 Bteel Canoples LS 1 $ $
071000 Waterproofing LS 1 $ $
08 10 00 Frames, Doors, & Hardware LS 1 $ 3
08 40 00 Curtalnwall/Storefront LS 1 $ $
002000 Framing & Drywall LS 1 $ $
093000 Tile LS 1 $ %
099000 Painting & Coating LS 1 $ $
1000 00 Speolalties L8 1 $ $
110000 Equipment LS RE $
1200 00 Furnishings : LS 1 $ $
1400 00 Conveying System LS 1 $ $
210000 Fire Suppression LS 1 $ B
220000 Piumbing LS 1 $ $
230000 HVAC .S 1 $ $
26 00 00 FEleclrical LS 1 $ $
270000 Communications LS 1 $ $
28 00 00 Safety and Securlty LS 1 $ $
310000 Earthwork LS 1 $ $
330000 Utlitles LS 1 $ $
330000 Off Site Civil Utllity Improvements LS 1 $ $
330000 Llberty Avenue Plaza (22 Street to 23 Street) LS 1 $ $
330000 Liberty Ave. Improvement (North of 23 Street) LS 1 $ $
330000 23" Stimprovements (Collins Av. To Dade Blvd.) LS 1 $ $
00 00 00 Other ltems Not Mentioned Above LS 1 $ $
Bonds and Insurance LS 1 $ $
Deslgn Fees LS 1 $ $

5 1 ADDENDUN NO. 4
REQUEST FOR PROPOSALS NO, 2016-204-K8

DESIGNBUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLING PARK PARKING GARAGE (PHASE 1)




Allowange for Permit Fees Ls | 1 ]8400,000.00 | $400,000.00

** In the event of arithmetical errors between the division totals and the GMP , the proposer agrees that
the GMP shall govern.

ANY LETTERS, ATTACHMENTS, OR ADDITIONAL INFORMATION TO BE CONSIDERED PART OF THE PROPOSAL
MUST BE SUBMITTED IN DUPLICATE.

WRITTEN TOTAL:

PROPOSER (Prlnt):

ADDRESS:

CITYISTATE: 2P

FEDERAL LD. #:

NAMEITITLE OF REPRESENTATIVE (Print): '

SIGNED:

(I certify that | am authorized to execute this proposal and commit the proposing firm)

6 | ADDENDUW NO. 4
RCQUEST FOR PROPOSALS NQ, 2016-204-KD

DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE Ii)




STEP 2 PROPOSAL

RFP NO. 2016-204-KB | City of Miami Beach
Design/Build Services for a New Parking Garage Facility and Related Infrastructure for the

COLLINS PARK
PARKING GARAGE

Step 2| June 29, 2017

KAUFMAN LYNN WALKER

CONSTRUCTION PARKING CONSULTANTS




REQUEST FOR PROPOSALS (RFP)
No. 2016-204-KB
PHASE Il
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLING PARK PARKING GARAGE

FURTHER BREAKDOWN OF LINE ITEMS INDICATED MAY BE PROVIDED AT THE DISCRETION OF THE PROPOSER

REQUEST FOR PROPOBALS NO, 2016-204-KB
DESIGNBUILD SERVICES FOR A NEW PARKING GARAGE FAGILITY AND RELATED INFRASTRUGTURE FOR THE

COLLING FARK PARKING GARAGE (PHASE I)

010000 General Conditions LS { s $ 1,627,624
018000 Temporary faslifies And Controls » L& 1 $ $ wiGC's
020000 Exlsting Condltions L8 1 $ § 528,765
028000 Site Remediation 1.8 1 & §  NIC
038000 Conorete 18 17 |% $7,160,590
04 00 00  Mangory o L3 1 % $ 88,660
086000 Steel & Miac. Metals 1.8 1 $ § 108,324
088000 Steel Canoples 1Tl ] $ $2,666,068
07 10 00 Waterproofing 18 ' $ 363,758
081000 Frames, Doors, & Hardware LS 1 % $ 45143
084000 Curtainwall/Storefront LS 1| $ § 604,000 |
09 2000  Framing & Drywall , LS 1 $ $ 244,196
093000 Tie L8 1 $ $ N/A
099000 Palnting & Coating L8 1 $ $ 151,000
1000 00 Specialtles .8 1 $ $ 115,190
11 00 00  Equipment e 1.8 1 $ $ 70,000
120000  Furnishings , 1.8 1 § §  NA
140000 Conveying System L8 1 $ $ 660,450
210000 Flre Suppression ‘ ¥ 1 % $ 315,879
220000 Plumbing B o e |1 % |'§ s42,618
230000 HVAC . ' g | $ $ 75,000
2600 00 Electrical L8 1 E 41,750,000
27 00 00  Communications L8 1 $ $ w/Electrical
2800 00 Bafely and Securlty L& 1 $ $ 78,000
310000 E«Iarthwork , . 1.8 1 $ $wiexisiting Sond
330000 Utiites LS 1 $ § 297,000
38 00 00  Off 8ite Civil Utility Improvemerits 1.8 1 $ & 858,440
330000 Liberty Avenue Plaza (22 Strest lo 20 Btrest) L8 1 % $ 260,700
330000 Liberty Ava, Improvernent (North of 23 Street) L8 1 $ $
330000 289 st.Improvemeants (Colllns Av. To Dade Blvd.) LS 11§ $ 355,330
000000 Other ltems Not Mentloned Above LS 1 $ 1% 1,806,161
Bonds and Insurance LS 1 $ $ 505,866
| Pesian Faes 18 1 $ $ 1614750
BT ABBENG UM NO. 4

i v e o re——— e

A




Allowance for Permlt Fees . : $400,000.00 | $400,000.00 |

"~ Alternate Facade = Add $1,082,281
" In the event of artthmetical errors between the division totals and the GMI? | the proposer agrees that
the GMP shall govern,

ANY LETTERS, ATTACHMENTS, OR ADDITIONAL INFORMATION TO BE CONSIDERED PART OF THE PROPOSAL
MUST BE SUBMITTED IN DUPLICATE,

WEITTEN TOTAL: Twenty two million, nine hundred ninety three thousand, eight hundred ninety six

PROPOSER (Print): Kaufman Lynhn Construction ,

ADDRESS: 4850 T-Rex Avenug, ,85'“6' 300

CITY/STATE:  Boca Raton, FL _2Ip; 33431
FEDERAL LD, # 650098115
NAMEITITLE OF REPRESENTATIVE (Print); . Michas! Kaufman, Prosldent & CEO ,

SIGNED: %@W .
,ﬁy

(Loortify that I an authorlzsd to sxseute this proposal and commlt the proposing flrm)

8 ADW@NIDUM NO. 4
REQUEST FOR PROPOSALS NO, 2016-204-KB )
REACGNBUILD BERVICES FOR A NEW PARKING GARAGE FAGILITY AND RELATED INFRASTRUCTURE FOR THE
COLLING PARK PARKING BARAGE (PHASE 1)




~ Contractor’s Clarifications

GENERAL

This scope is intended to expand and/or clarify plan Interpretation in instances where the plans are in conflict or silent.
Should the plans be in conflict with other contract documents, this proposal is based on the plans being the default.

1, This proposals description includes the following: Site Development of parking structure, Construction of one
(1 ea,) 6 story parking garage building with retail shell space on the ground floor,
2, The following are excluded:
a, Building permits fees are included as an allowance of $400,000.00, We understand this allowance
would be applied to bullding permits, occupancy, connection fees, impact fees, etc.
b. Builder’s risk insurance and deductibles, Builder's Risk Insurance can be provided for an additional
$65,000.
G Cost of site security and/or police presence throughout construction duration,
d. Cost of any and all utility usage and resident trash removal services to the buildings after substantial
completion is achieved,
e, Owner Direct Purchase (ODP) administration and tax savings, all sales tax is included.
f. FPL transformers, Primary Conduits and wire, and Deposits.

Cable TV/Phone equipment and cable or phone wire from service point to communication room(s)
and cable or phone wire from communication room(s) to unit.

h. Fire Alarm Monitoring Service Cost
I, Water Meters, Fees and Deposits
Ji Cost relating to Radon Mitigation.

k. Commissioning and/or special testing engineer services,
I As-Built survey, vibration monitoring and/or vibration damage to-adjacent properties as a result of
construction,

m. Removal, relocations, and main line installations to building(s) point, including fiber optics for gas
(including meter), power, phone, cable, etc. These shall be provided by the appropriate service
provider,
n. Mock up not incorporated into the finish product. ‘
0. Owner FF&E unless specifically addressed in the plans and specifications
p. Removal, disposal, remediation, and premiums associated with unforeseen or unsuitable soll |

conditions, hazardous materials, or other materials requiring a controlled removal/disposal other than

Addendum No, 8 dated June 21, 2017,
Asbestos inspections, reporting documentation and “All Clean” Certificatlons.

.
3. This proposal is based on of the following documents and plans:

a. Request for Proposals Dated 09/16/16 by Miami Beach
b. Addendum 3 Dated 04/13/17 |
c. Addendum 4 Dated 04/28/17 (Phase 2 RFP) |
d. Addendum 5 Dated 06/02/17
e, Addendum 6 Dated 06/08/17
f. Addendum 7 Dated 06/15/17
g. Addendum 8 Dated 06/21/17

4, It Is anticipated that work will be performed during normal business hours (7:00 AM.to 5:00 PM)

5. Regarding temporary and permanent power, temporary or construction power will be the responsibility of KL

in its entirety. On permanent power and consumption, KL s responsible for raceway only for incoming
primary feed and for secondary and building power feeds complete. Once the permanent meter(s) have been
installed by FPL for the project which cost and Installation is an owner responsibility and required for
equipment testing, KL will no longer be responsible for its consumption henceforth,

RFP NO, 2016-204-KB - Phase Il | City of Miam! Beach
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY & RELATED INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE




COntractor_’s Clarificationsg

6. Due to the volatile state of the construction market, all construction labor, materials and equipment are
subject to significant price fluctuation which is beyond our control other than adding artificially to the project
cost through escalation and contingency amounts. Resultantly, should the contract agreement not be
finalized within 90 days after award, we must reserve our right to adjust/negotiate our proposed price based
on these price swings dependant on actual start of construction. We most certainly will do everything
possible to offset and/or minimize increases and will provide necessary backup documentation substantiating
increased price,

ALLOWANCES

This Proposal includes the following allowances, which accounts for cost of labor, material, freight and handling, taxes,

insurance, subcontractor markup and bond premium(if applicable):
1. Permit Fees $400,000 -

DIVISION 02-SITE WORK
1, All meters will be provided by local utility providers. They will be purchased by the owner and installed

by the contractor. :

DIVISION 03-CONCRETE
1. No qualification

DIVISION 04-MASONRY
1. No qualification

DIVISION 05-METALS
1. No qualification

DIVISION 06-WO0O0D AND PLASTICS
1. No qualification

DIVISION 07-THERMAL AND MOISTURE
1 No qualification

DIVISION 08-DOORS & WINDOWS
1. No qualification

DIVISION 09- FINISHES

' 1. No qualification

DIVISION 10-SPECIALTIES
1, No qualifications

DIVISION 11-EQUIPMENT

1. Trash bins and compactors are excluded.

DIVISION 12- FURNISHING
1. No qualification

DIVISION 13- SPECIAL CONSTRUCTION

1. No qualification

DIVISION 14 — CONVEYANCE

1. (3) 3500lb elevators are included as Machine-Room-Less Traction with a travel speed of 200 fpm.

DIVISION 15-MECHANICAL

1. No qualification

DIVISION 16-ELECTRICAL
1. No qualification

END OF CONTRACTOR CLARIFICATIONS

RFP NO, 2016-204-KB - Phase 1l | City of Miami Beach
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY & RELATED INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE




AFFIDAVIT OF KRISTY BADA

Kristy Bada hereby submits this affidavit and after being duly sworn states as follows:

1.

I am the Contracting Officer Ill for the City of Miami Beach Procurement
Department.

As part of my job duties, | manage formal competitive solicitations issued by the
City, particularly with respect to construction and major procurement matters. My
job responsibilities include the drafting of solicitation documents, responding to
questions from proposers or prospective proposers, receiving and maintaining
proposal responses, coordination of evaluation committee meetings, and
assisting the Department Director on review of proposals for technical
requirements, among other duties.

| have handled governmental procurement matters for over ten (10) years. | have
served in my current position at the City since June 1, 2015. Prior to joining the
City, | served in a similar procurement capacity for the Village of Palmetto Bay,
Florida since 2007,

| am the procurement officer assigned to RFP 2016-204-KB (the "RFP") for the
Design Build for the Collins Park Garage.

The RFP requires proposers to submit, as part of their proposal submission, one
original copy of the proposal, ten copies of the proposal, and one electronic copy
of the proposal (collectively, the "Proposal Package"). As part of the Proposal
Package, proposers are instructed to separately submit a sealed Cost Tender
Form, with their proposed pricing in response to the RFP. Proposers are
instructed to include only one (1) copy of the sealed Cost Tender Form, which is
opened at the conclusion of the Evaluation Committee deliberations, as the last
step in calculating each proposer's total score and ranking.

The Procurement Department's intake process calls for a representative of the
Procurement Department to time stamp a Proposal Package upon receipt,
without opening the contents of the Proposal Package (usually submitted in a
box, package or envelope). When a proposer hand delivers a Proposal Package,
the person hand-delivering the Proposal Package will sign a Proposal
Submission Log, indicating the proposer's company name, and the date and time

~ the Proposal Package was delivered. When a Proposal Package is mailed, a

Procurement Department representative will include the proposer's company
name, and date and time of receipt on the Proposal Submission Log.

Proposal Packages are maintained at the Procurement Department's reception
area (without being opened) until the deadline for proposal submissions has
expired, which, for this RFP, was 3:00 p.m. on June 29, 2017.




10.

11.

12,

13.

14.

On June 29, 2017, after the 3:00 p.m. deadline for proposal submissions for the
RFP, as part of my duties for the RFP process, | received, and took possession
of, three Proposal Packages relating to this RFP, along with the Proposal
Submission Log for this RFP, which was signed by a representative (or courier)
for each of the three proposers. At that time, | confirmed that | had in my
possession a Proposal Package for each of the three proposers that signed the.
Proposal Submission Log. | also confirmed that each package in fact included
an original, copies, and electronic file.

I did not open any of the sealed Cost Tender Forms submitted as part of the
Proposal Package and each of the Cost Tender Forms remained sealed. | then
took all Proposal Packages to my desk.

On June 30, 2017, | reviewed alil of the proposal copies and the electronic
versions of the proposal submissions, to ensure that proposers did not
erroneously include the Cost Tender Form along with the proposal copies. The
Cost Tender Forms remained sealed. | placed each sealed Cost Tender Form in
a file cabinet in my office, expressly reserved for original proposals and sealed
cost tender forms. The only documents | maintain in this file cabinet are the
original proposals (and sealed cost tender forms) for my active solicitation
matters.

After placing the sealed Cost Tender Forms and original proposals in my file
cabinet on June 30, 2017, | prepared the materials for Evaluation Committee
members, in order to send a copy of each proposal to each Evaluation
Committee member. On June 30, 2017, the Evaluation Committee member
materials were couriered or mailed to each Evaluation Committee member for
their review.

At no time did | remove the original submissions, or the sealed cost tender forms,
from my file cabinet, at any time from June 30, 2017 until July 11, 2017, the
morning of the Evaluation Committee meeting.

On July 11, 2017, | attended the Evaluation Committee meeting, which began at
8:30 a.m. That morning, prior to the meeting, | removed the sealed Cost Tender
Forms from the file cabinet, and | brought the sealed Cost Tender Forms to the
Evaluation Committee conference room, where the sealed Cost Tender Forms
remained sealed, and in my possession, throughout the entire Evaluation
Committee meeting, until it was time to open the sealed Cost Tender Forms in
the presence of all persons attending the Evaluation Committee meeting, a
meeting that was open to the public in accordance with the Sunshine Law.

After the Evaluation Committee members concluded their deliberations, collected
each Evaluation Committee member's scoring matrix. At that time, opened each
proposer's sealed Cost Tender Form in the presence of the Evaluation
Committee and members of the public, including the proposers, who attended



15.

16.

17.

18.

19.

the meeting, in order to calculate the points allocated to each proposer's cost
proposal, based on each proposer's price submission indicated in the Cost
Tender Form.

Upon opening Kaufmann Lynn's proposal, | immediately noticed that Kaufmann
Lynn's Proposal Certification form ("Proposal Certification"), a mandatory
requirement of the RFP, was missing. In addition, | noticed that a line item in the
Kaufmann Lynn Cost Tender Form, included a term "NIC," a term not familiar to
me, particularly in a form calling only for prices in numerical form. | also noticed
at that time that Kaufmann Lynn submitted, as part of their Cost Tender Form, an
"alternate” cost proposal for a second version of a design for the project, even
though the RFP did not contemplate submission of any alternate designs, and
even though the Cost Tender Form did not include any provision for submission
of an alternate price proposal.

The omission as to the mandatory Proposal Certification required by the RFP in
Kaufmann Lynn's Cost Tender Form prompted me to state, on the record, at the
July 11, 2017 Evaluation Committee meeting, that the Cost Tender Forms still
needed to be reviewed by the Department for responsiveness, as each Cost
Tender Form was being opened for the first time at the public meeting. As
responsiveness determinations are handled formally, in writing, by the
Procurement Director, following consultation with the City Manager and City
Attorney (none of which were present at the meeting), it is not my role to
announce or make any responsiveness determinations during the Evaluation
Committee meeting.

Upon opening Kaufmann Lynn's Cost Tender Form, | texted the Procurement
Director to ask him to come to the conference room, as | needed direction as to
whether | should calculate the points allocated to Kaufmann for its price proposal
based on the GMP proposal as indicated on the Cost Tender Form, or based on
the "alternate" proposal that Kaufmann unilaterally added to the Cost Tender
From. The Procurement Director advised me to use the line item for the GMP
proposal called for in the Cost Tender Form, as the RFP did not call for, or
provide any process for, evaluation of "alternate" cost proposals.

As my efforts in calculating the cost proposal scoring was the final step in the
meeting, and because there were over 20 people waiting in the room for the final
rankings of the Evaluation Committee process, | did not, at that time, discuss with
the Procurement Director the responsiveness issue related to Kaufmann Lynn's
failure to submit the mandatory Proposal Certification required by the RFP.

Upon calculating the points for the price proposals, | incorporate the points
allocated to each proposer in the forms completed by the committee members,
and | then tallied the final scores.




20.  Following the conclusion of the Evaluation Committee meeting, | raised the issue
of Kaufmann Lynn's failure to submit the mandatory Proposal Certification
required by the RFP.

FURTHER AFFIANT SAYETH NAUGHT.

/"\7 A TN

73 Ba
STATE OF FLORIDA )

) ss!
COUNTY OF MIAMI-DADE )

BEFORE ME, the undersigned authority, personally appeared Kristy Bada,
Contracting Officer lll of the City of Miami Beach, who is personally known to me or has
produced as [dentification and, who after being duly swarn,
deposes and says that he has executed the foregoing Interrogatories and that they are
true and correct to the best of his/her knowledge and belief.

SWORN TO and SUBSCRIBED before me this fi':fmwday of September, 2017,

y commission expires | /_;ﬁ_ \&, e MJ., )(,,y ‘}@ﬂc’?

NOTARY PUBLIC ~ State of Florida

\Nemilex Morale <

Print Name

i, YAMILEX MORALES
f“ip"'m ,, % Notary Public ~State of Florda
ir o Commission# 6GO71355

} 57 My Comm, Bapires Mar 16, 2021
" ponded through National Motary Assn.
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" EMAIL  ATachmes@shutts.com

August 14, 2017

VIA COURIER

Mr. Raul J. Aguila

City Attorney

City of Miami Beach

1700 Convention Center Drive, 4th Floor
Miami Beach, FL. 33139

Re:  RFP No. 2016-204-KB - Collins Park Garage
Dear Raul:

Shutts & Bowen LLP (the “Firm™) has been retained to represent Kaufman Lynn
Construction, Inc. (“Kaufman Lynn”) in connection with the procurement of the contract to build
the City of Miami Beach’s (the “City’s”) Collins Park Garage, also known as Request For
Proposals No. 2016-204-KB (the “RFP”). Please accept this correspondence as a follow-up to
my recent telephone conference with you,

At the July 11, 2017 Phase II Technical Presentation, Kaufiman Lynn was ranked by the
City’s RFP Evaluation Panel as the most responsive and responsible bidder for the RFP. Six days
later, on July 17, 2017, the City Procurement Department notified Kaufman Lynn via letter that
its bid was allegedly non-responsive to the RFP and would not be recommended for final
approval to the City Commission. A true and cortect copy of the “Non-Responsiveness Letter” is
attached as Exhibit “A.” :

In the Non-Responsiveness Letter, the Procurement Department contends that the City
discovered that a Cost Tender’s Certification Page was purportedly missing from its envelope.
The Procurement Department claims it made this discovery almost three weeks after Kaufman
Lynn provided a sealed envelope to the City containing the Cost Tender’s Certification Page.'
Please note that during that intervening three week petiod, the sealed envelope had been
handled, opened, and maintained by the City, The Procurement Department’s claim is

' As is mentioned in Ms. Kathloen Bernard’s Affidavit (attached), during the course of the July 11, 2017 meeting,
Procurement Department Employee, Kristy Bada stated that she had a question regarding scope and pricing
information in Kaufman Lynn’s proposal. Certainly an enhanced level of scrutiny, as was provided to Kaufinan
Lynn’s documents would have apprised Ms. Bada, or evaluation committee members present of a missing Cost
Tender’s Cettification Page. No member of the Procurement staff or evaluation committee member made mention of
the missing form during the July 11, 2017 mesting.

2007 AL 21 ew 1245



Mr. Raul J. Aguila
August 11,2017
Page 2

erroneous; Kaufman Lynn did include this Page in its sealed packet, Kaufman Lynn
responded to the Non-Responsiveness Letter directly to the City Manager Jimmy Morales on
July 18, 2017. A true and correct copy of the “Response Letter” is attached as Exhibit “B.”

For the reasons stated below, the Procurement Department’s claim of non-responsiveness
is without merit. Kaufman Lynn was appropriately ranked first and should be awarded the
confract.

First, contrary to the Procurement Department’s claim, the Certification Page was
included with the bid. Among other things, we have enclosed herewith sworn affidavits from our
client confirming that the page was included, We also have included evidence of our client’s
typical course of conduct in compiling RFP responses as well as the specific protocol for
compiling the response in this case. All the evidence supports the position that the page was
included with our submission.

Second, even if one assumes, solely for the sake of argument, that the page was not
turned in, the omission is an innocent, clerical mistake that is immaterial and cannot be the basis
for disqualification. Our client always intended, and attests its intent now, to comply fully with
the statements in the Certification Page. Case law makes clear that an innocent clerical error of
this type cannot be the basis for disqualification of a bid.

Cost Tender’s Certification Page Was Included

Since its founding in 1989, Kaufman Lynn has competed for hundreds of municipal
construction projects through the request for proposal process. As one of the largest construction
companies headquartered in South Florida, Kaufiman Lynn has developed and maintained
specific in-house processes to ensure that RFP submissions are complete and accurate. To that
end, enclosed please find Exhibit “C,” Kaufman Lynn's summary of internal processing
safeguards and a listing of those steps taken specifically for this REP.

Attached please also find affidavits from company employees and executives who have
intimate knowledge of the RFP, and the preparation of our client’s bid and state unequivocally
that the Cost Tender’s Certification Page was included in the sealed RFP packet. True and
cotrect copies of executed affidavits are attached as Exhibit “D.” According to the affidavits, the
Cost Tender’s Certification Page was signed on May 2, 2017. Tt is worth noting that the copy of
the allegedly omitted Cost Tender’s Certification Page that is attached to this document as part of
Exhibit B is dated the same date. The date and notarization alone should be sufficient evidence
that the Cost Tender’s Certification Page was included with the original submission,

Cost Tender’s Certification Page Is Not Material

Notwithstanding the aforementioned assuming arguendo Kaufiman Lynn did not include
the Cost Tender’s Certification Page the omission is a minor irregularity that must be waived by
the City. Tropabest Foods Inc v. State of Flovida Department of General Services, 493 So. 2d 50
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(Fla. 1st DCA 1986)(Finding that the test for measuring whether a deviation in a bid is
sufficiently material to destroy its competitive character is whether the variation affects the
amount of the bid by giving the bidder an advantage or benefit not enjoyed by the other bidders).

As attested to by Kaufman Lynn’s President and CEO, notwithstanding the alleged
omission, Kaufman Lynn does and always has intended to comply with the requirements of the
RFP and the specific terms of the Cost Tendet’s Certification Page. The inadvertent omission or,
- in the alternative, the inadvertent misplacement by the City of the (one page) Cost Tender’s
Certification Page in no way altered the offer made by Kaufman Lynn to the City. As you may
know, the Cost Tender’s Certification Page merely certifies that only the party making the
proposal has an interest in the proposal, that Kaufman Lynn visited the worksite, and that
Kaufinan Lynn agrees to contract with the City, if selected. All proposers make the exact same
commitments in various other places in thelr bid, regardless of the existence, misplacement, or
inadvertent omission of the certification page.

While a case-by-case analysis is not necessary for the purposes of this correspondence, it
is important to note that the City cites to Robinson Elec. Co., Inc. v. Dade County, 417 S0.2d
1032 (Fla. 3rd DCA 1982) in support of its position. The City’s reliance on Robinson is
misplaced because the Court’s analysis and holding actually support Kaufiman Lynn’s position
that minor irregularities should be waived if they are immaterial. Robinson states that a “variance
is material if it gives the bidder a substantial advantage over the other bidders, and thereby
restricts or stifles competition.” Id. A missing Cost Tender’s Certification Page, whether
inadvertently misplaced by Kaufinan Lynn, the City, or otherwise, did not impact the proposal
that was ultimately made to the City and does not prejudice any other patties.

Case law and relevant authorities indicate definitively that an inadvertent failure to
include a signature page cannot lead to disqualification. Furthermore, the remainder of Kaufman
Lynn’s proposal, not to mention the staff hours and expense associated with producing same,
shows a clear intent to be bound to the terms submitted by Kaufinan Lynn, See Compag
Computer Corp. v. Dep't of Revenue, DOAH 02-1721BID {9 51-60, 2002 WL 31440728, at *7-8
(Fla. Div. Admin. Hrgs. Sept. 23, 2002)(finding that an improperly executed signature on a
required form is not a material irregularity, particularly where the intent of the bidder to be
bound is evident). The Third District Court of Appeal found that:

There is a very strong public interest in favor of saving tax dollars in awarding
public contracts, There is no public interest, much less a substantial public
interest, in disqualifying low bidders for technical deficiencies in form, where the
low bidder did not derive any unfair competitive advantage by reason of the
technical omission.”

Intercontinental Properties, Inc. v. State Dept. of Health and Rehabilitative Services, 606
So.2d 380 (Fla. 3rd DCA 1992).

P
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In Intercontinental, the coutt ruled that the failure of bidders to include
attachments documenting agent's authority to bind owner did not make bid
nonresponsive, id, While not identical to the situation at bay, Intercontinental, provides
significant support to Kaufiman Lynn’s argument that the allegedly omitted form is not a
substantial deficiency.

Waiver of Irregularities

Again, assuming arguendo that Kaufman Lynn did not include the Cost Tender’s
Certification Page the City Commission has the authority under Section 2-368, City of Miami
Beach Code (the “Code™), to waive “any and all irregularities” in all formal bids. Additionally,
and ever more clearly, pursuant to Section 21 of the RFP solicitation documents, “the City may,
at its sole and absolute discretion... waive any irregularities in this REP, ot in any responses
received as a result of this RFP.”

Certainly, something as de minimus as an innooent, inadvertence is immaterial. The City
Commission is well within its rights to waive such an insignificant irregularity, particularly in
light of the significant evidence of Kaufiman Lynn’s intent to be bound to all of terms submitted
for consideration.

Remaining Bidders

Ironically, it is worth noting that, while our client’s bid has no material deficiencies, the
remaining bids do have significant deficiencies. If the City determines that the omission of a
single page (that in no way impacts the substantive proposal offered) renders Kaufman Lynn
non-responsive, there must certainly be a review of the remaining bids.

Those invited to participate in the Phase IT Technical Proposal portion of the RFP wete
Kaufman Lynn, KVC Coustructors, Inc. (“KVC”), and Plaza Construction (“Plaza”). Out of the
three bidders, Kaufman Lynn was ranked first by three out of the four evaluation committee
members (and ranked second by the remaining member). In addition to the superior ranking, and
notwithstanding the potentially omitted certification, Kaufman Lynn’s proposal otherwise
conformed to the RFP requirements and is in the best interest of the City. Both KVC and Plaza’s
responses to the RFP should be deemed non-responsive for nonconformity with the substantive
RFP requirements. ' ‘

KVC’s proposal appears to have violated the express requirements of the RFP Technical
Criteria, Section 1.2 clearly states that “a minimum of three (3) passenger elevators shall be
included” in the garage. KVC’s proposal only provides for two (2) clevators, as was made
apparent during the July 11, 2017 Phase II meeting, Additionally, KVC is also non-responsive
for failure to comply with the Section 5.1 requirement which states that “two lobby spaces shall
serve uppet floor parking and include elevator and stairs.” Unlike Kaufman Lynn’s immaterial
alleged omission of the Cost Tender’s Certification Page, KVC’s violations are substantive in
nature and directly impact the cost of the project, and if accepted, unfairly prejudice other
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proposals that meet such requirements. Most certainly, the elimination of an elevator (as required
by the RFP) decreases the cost of the project to KVC’s benefit and other bidders’ detriment.

Plaza’s proposal is also non-responsive in that its cost for the project exceeds the City’s
budget. The total budget for the project, as set by the City, is proposed at $23 Million dollars,
Plaza’s proposal came in at $23,989,390. In confrast, Kaufman Lynn’s proposal came in at
$22,993,896. Kaufman Lynn was required to, and did comply with the budget provided by the
City. Certainly a bidder that adds almost one million dollats to a proposal has greatly impacted
the technical, design and production criteria of their own project while limiting the abilities of
those bidders who complied with the budgetary restraints. A proposal that would cost the
taxpayers almost a million dollars more than the most qualified proposal would not be in the
City’s best interest.

Conclusion

For the aforementioned reasons, Kaufman Lynn respectfully requests that it be
recommended to the City Commission for award of the contract as the most responsive and
responsible bidder. We are happy to meet and discuss this matter with you at your convenience.
Kaufman Lyon’s proposal was identified by the City’s own evaluation committee, to be in the
- best interest of the City and to disqualify Kaufman Lynn in the face of overwhelming
documentation establishing immateriality while approving two other proposals that violated the
city’s technical, budgetary, and design criteria is ultimately harming the City, community, and
taxpayers. .

Please note Kaufman Lynn is not waiving and hereby reserves all of its arguments,
claims, and rights, Thank you for your time and attention.

Sincerely,

Shutts & Bowen LLP

Alexander [, Tachmes, Esq.

Attachments

MIADOCS 15188361 5 45608,0001
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MIAMIBEACH

Procurement Department, 1755 Marldian Avenue, 3 Floot, Miami Beach, Florida 33139, www.mlamibeachfl.goy, 305-673.7490

July 17, 2017
SENT VIA E-MAIL: harden@kaufmanivhn.com

Kaufman Lynn Construction, Inc.
Joshua Harden

4880 T-Rex Avenue, Sulte 300
Bogca Raton, Florida 33431

RE: REQUESTFOR PROPOSALS NO. 2016-204-KB DESIGN/BUILD SERVICES FOR ANEW
PARKING GARAGE FAGILITY AND RELATED INFRASTRUCTURE FOR THE COLLINS
PARK PARKING GARAGE (PHASE ll)

Dear Mr. Harden:

The City has reviewed the proposal (the “Proposal”) submilited by Kaufman Lynn Construction, Inc.
(Kaufman), In response to the above-referenced RFP. The City finds that the Proposal submitted by
Kaufman was incomplete, as It falled to comply with the submittal requirements established in
Addendum No. 4 to the RFP. To begin with, Addendum. No. 4 exprassly notified Proposers as
follows:

Fallure to submit the attached Cost Tender Form shall render proposal non-responsive,
“and sald non-responsive proposal shall not be considered by the City.

The City's required Cost Tender Form, & copy of which is attached hereto as Exhibit “1,” consisted
of two separate sections, namely (1) Section 1 — Certification, which Proposer was required to
exeoute and notarize (the “Proposal Certification™), and(2) Section 2, for the Guaranteed Maximurn
Price form, Inits Proposal, Proposer altogeather falled to include the required Proposal Certification.

A proposal contalning a material vatiance from the RFP requirements Is unacceptable. Roblnson
Electric Go. v. Dade County, 417 8o.2d 1032 (Fla 3d DCA 1982). In determining whethet a speclfic
noncompliance constitutes a substantial, and hence nonwaivable, irregularity, the courts have
applled two oriteria—first, whether the effect of a walver would ba to deprive the municipality of Its
assurance that the contract will be entered Into, performed and guarantead according to its spedified
requirements, and second, whaether it Is of such a nature that its waiver would adversely affect
competitive bidding by placing a bidder in a position of advantage over other bidders or by otherwlse
undermining the necessary common standard of competition. /d. at 1034,

Hete, the instructions for completing the Cost Tender Form make clear that “[flailure to submit the
attached Cost Tender Form shall render [the] proposal non-responsive, and said non-
responsive proposal shall not be consldered by the City.” See Addendum No. 4 (emphasis in
original), Moreover, a signed and executed Certiflcation Form is nonwalvable, as the executed
Praposal Gerilfication is essential to, and is the very instrument by which, the Clty Is assured that the
contract will be entered Into and performed according to Its specified requirements. Further, by
submitting the fully completed and executed Proposal Certification, the City is further assured that
the Proposal is “made falrly and In good faith without collusion or fraud.” /d.




REQUEST FOR PROPOSALS NO, 2018-204-KB DES|GN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED
INFRASTRUCTURE FOR THE# COLLING PARK PARKING GARAGE (PHASE {l)
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July 18, 2017

The fallure to submit the fully completed and executed Certification Form was a materlal varlation
from the RFP that cannol be waived, as walver of the Proposal Certification requirements would
place Kauftman In a posltion of advantage over other bidders who, unlike Kaufman, completed and
executed the Certification Form, agreed to the RFP terms, and attested to Its requirements. In this
regard, all proposers were on an equal footing and had the same opportunities as Kautman to read
and ufllize the Proposal instructions, and submit the Proposal Certification, fully completed and
exeocuted.

As permitting a varfation of the foregoing requirements after the Proposal Due Date would deprive
the City of the assurance that the contract will be entered Into In accordance with the RFP
requirements, and would undermine the oommon standard of competition, Kaufman's proposal must
be rejected as non-responsive, 1

Should you need addltional information pertaining to matters of process or procedures, please
contact Kristy Bada at (305) 673-7000 ext. 6218, or e-mail: kristybada@mlamibeachfl.gov.

~p ocurement Director

Enclosures!
Proposal Cover Page
Cost Tender Form submitted by Kaufman Lynn, Ing.

C: Rafael Granado, Clty Clerk

FAPURCIFALL\Solialtations\201612016-204-KB (RFP) DB Collins Park Garage\14 « Phase (I\6 ~ Responslvenesa\Letter of Non«
Responsiveness - RFP 2016-204-KB [T8.8P8 DBOM_Kaufmantynn.doc

1 Beocause the Proposal is not responslve for fallure to submit an executed and notarized Proposal
Certiflcation, the City need not address the deflclencles In the Sectlon 2 Guarantesd Maximum Price Form
that separately render the Propasal non-responsive, Including, without limitation, the designation of “NIC” (the
meaning of which I3 not-clear and was not contemplated by the RFP) in lleu of an amount in the line Item for
Slte Remediation.

We are.committad lo providing excellent public seivice and salely 1o all whe lve, work, and play in our vibrant, opleal, historle community,

i e %




EXHIBIT 1

MIAMIBEACH

City of Miaml Beach, 1755 Marldian Avenue, 3 Floor, Miamt Bsach, Florldy 33139, .Www.mldmlbeachfl.gov

PROCUREMENT DEPARTMENT
Tel: -305-6737490 Fax: 786-394-4002

ADDENDUM NO. 4
REQUEST FOR PROPOSALS NO. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED
INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE
(PHASE I1)
Aprll 28, 2017

This Addendum to the above-referenced RFP is belng Issued to notify you that your proposal
was. .shorf-llsted  fo proceed with Phase II of Request for Proposals No, 2016-204-KB
design/build services for a new parking garage facility and related infrastructure for the
Collins Park Parking Garage and {o provide other clarflcations and revisions Issued by the
Clty. The RFP Is amended in the following particulars only (deletions are shown by
strikethrough and addlitlons are underlined).

[ ATTACHMENTS:

Exhibit B Sample Design Build Agreement

Any dueetlons regarding this Addendum should be submittad in writing to the Procurement
Department to the attention of the Individual named below, with a copy to tha City Clark's
Office at RafaelGranado@miamibeachfl.gov.

Procurement Contact;  Telephone: Emall:

Kristy Bada 305-673-7000, ext, 6218 KristyBada@mlamibeachfl.gov

Proposers are reminded to acknowledge recelpt of this addendum as part of your RFP
submission. Potential proposers that have elected not to submit a response to the RFP are
requested to complete and return the “Notice to Prospective Bidders” questionnalre with the
reason(s) for not submitting & proposal.

ex Dey ,

Prcwément Director

RRRRREINIAN ¢
11 ADDENDUM NO. 4
REQUEST FOR PROPOSALS NO, 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEWPARKING GARAGE FACILITY AND RELATED INFRASTRUGTURE FOR THE
COLLINS PARK PARKING OARAGE (PHASE I



EXHIBIT A
Revised Cost Tender Form

" AR
ADDENDUM NO. 4
REQUEST FOR PROPQSALS NO. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE /)




- APPENDIX E

) MIAMIBEACH

Cost Tender Form

RFP NO. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING
GARAGE FACILITY AND RELATED INFRASTRUCTURE
FOR THE COLLINS PARK PARKING GARAGE

PROCUREMENT DEPARTMENT
1755 Meridian Avenus, 3 Floor
Miaml Becich, Florida 33139

fdsr. proposal o

sidered by the Gity.

AR
3 | ADDENDUM NO. 4
REQUEST FOR PROPOSALS NO, 2016-204-KB .
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATER INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE ITy




Sectlon 1 ~ Ceitlfication
The undersigned, as Proposer, herehy declares that the only persons Interested In this proposal as principal are named hereln

and that no person other than hareln mentioned has any Intarest In this proposal or In the Contract to be entered Into; that this

proposal Is made without connection with any other person, firm, or partles making a proposal; and that It s, In all respects,
made faitly and In good falth without collusion or fraud.

The Proposer further declares that It has examined the site of the Work and informed liself fully of all condltions pertalning to the
place whera the Work Is to be done; that it has examined the Contract Documents and all addenda thereto furnished before the
opening. of the proposals, as acknowledged below; and that It has satisfled Itself about the Work to be performed; and all other
required informatlon with the proposal; and that this proposal is.submltted voluntatlly and willingly.

The Proposer agrees, if this proposal Is aceepted, to. contract with the City, a political subdlvislon of the State of Florida,
pursuant to the terms and condltions of the Contract Documents and to furnish all necessary materials, equipment, machinery,
tools, apparatus, means of transportation, and all labor necessary to construst and complete within the time limits specified the
Work covered by the Contract Documents for the Project entltled:

REQUEST FOR PROPOSALS (RFP) No. 2016-204-KB
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAGE (PHASE 1)

The Proposer also agrees to fumish the required Performance Bond and Payment Bond or alterative form of security, if
permitted by the City, each for not less then the total proposal ptice plus alternates, if any, provided in the RFP Price Form in
8aotlon 00408 and to furnish the required Certifleate(s) of Insuranc.

In the event of arlthmetical errors between the division totals and the total base proposal In the RFP Price Form, the Proposer

agrees that the total base proposal shall govern. In the event of a discrapancy between the numerical total base proposel and
the written total base proposal, the written total base proposal shall govern. In abssnce of totals submitted for any division cost,
the Cty shall Inferpret as no proposal for the divislon, which may disquallfy the Proposer,

Name of Proposers Authotized Representative! : Tﬁs of Proposer’s Authorized Representatlv;
Slgnatura of Praposer's Authorlzed Representafive; Dato:
State of FLORIDA ) On this day of , 20,
personally
appeared before me who
stated that (s)he is the of , 8

corporation, and that the Instrument was sighed In hehalf of the sald corporation by autharlty of Its board of
directors and acknowledged sald Instrument to be.lts voluntary act and dead, Before me:

Notary Public for the Stafe of Florlda
My Commission Expires;

HECHRSN
4§ ADDENDUM NO, 4
REQUEEST FOR PROPOSALS NO. 2016-204-KB
DESIGN/BUILD SERVIGES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINS PARK PARKING GARAQE (PHASE |1}

i e




Bectlon 2 ~ GUARANTEED MAXIMUM PRICE

REQUEST FOR PROPOSALS (RFP)
No. 2016-204-KB
PHASE Il

DESIGN/BUILD S8ERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE

COLLINS PARK PARKING GARAGE

FURTHER BREAKDOWN OF LINE ITEMS INDICATED MAY BE PROVIDED AT THE DISCRETION OF THE PROPOSER

010000 General Condtions - 18 ) $
018000 Temporary facliities And Controls LS 1 $ $
020000 Exlsting Condltions e 1 $ $
025000 8lte Remediation LS 1 $ $
033000 Conarete L8 1 $ $
040000 Mansory LS 1 $ $
D660 00 Steel & Misc, Metals LS 1 $ $
055000 Steel Canoples ' LS 1 $ 1%
071000 Waterproofing LS 1 $ $
081000 Frames, Doors, & Hardware LS 1 3 $
084000 Curtalnwall/8torefront LS 1 $ $
092000 Framing & Drywall ‘ L8 1 $ 18
093000 Tie LS 1 $ $
009000 Palnting & Coating I Ls 1 $ 14
100000 Specialties LS 1 $ $
110000 Equlpment L8 1 $ $
12,0000 Furnishings R LS 1 $ $
1400 00 Conveylng System LS 1 $ $
210000 Fire Suppresslon LS 1 $ $
220000 Plumbing LS 1 16 $
230000 HVAC LS 1 $ $
26 00 00 Electrical LS ( $ $
- 2700 00  Communlcations L8 1 - $ $
280000 SBafety and Security LS 1 $ $
3100 00. Earthwork 1 L8 1 $ L $
330000 Utllitles LS 1 $ $
330000 Off Site Clvil Utility Improvements LS 1 $ $
330000 Liberty Avenus Plaza (22 Street to 23 Street) LS 1 $ $
330000 Liberty Ave. Improvement (North of 23 Street) LS 1 $ $
330000 23" StImprovements (Collins Av. To Dade Blvd.) LS 1 $ $
000000 Other Items Not Mentioned Above LS 1 $ $
Bonds and Insurance LS 1 § $
Design Fees LS 1 $ $

§

ADDENDUM NO, 4

REQUEST FOR PROPOSALS NO, 20168-204-KB

DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FAGILITY AND RELATED INFRASTRUCTURE FOR THE
COLLINSG PARK PARKING GARAGE (PHASE 1)




_Allowance for Permit Fegs

** |n the event of arithmetical errots between the divislon totals and the GMP , the proposer agrees that
the GMP shall govern,

ANY LETTERS, ATTACHMENTS, OR ADDITIONAL INFORMATION TO BE CONSIDERED PART OF THE PROPOSAL
MUST BE SUBMITTED IN DUPLICATE.

WRITTEN TOTAL:

PROPOSER (Print);

ADDRESS:

CITY/STATE: vAlSH

FEDERAL 1D, #:

NAME/TITLE OF REPRESENTATIVE (Print): !
SIGNED:

{I cortify that | am authorized fo. executs this proposal and commit the proposing firn)

Y
6 § ADDENDUM NO. 4
REQUEST FOR FROPOSALS NO, 2016-204-KB
DESIGNIBUILD SERVICES FOR A NEW FARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THF
COLLINS PARK PARKING GARAQGE (PHASE 1)

$400,000,00 | $400,000.00




" STEP 2 PROPOSAL

RFP NO. 2016-204-KB | City of Miami Beach
Desigr/Build Services for a New Parking Garage Facility and Related Infrastructure for the

g
0
oy
>

KAUFMAN LYNN WALKER  ARGHITECTS
CONSTRUCTION PARKING CONSULTANTS [ SR




Seotlon, 2 GUARANTEED MAXIMUM PRIGE

REQUEST FOR PROPOSALS (RFR)
No, 2016+204K8
PHASE Il

DESIGN/BUILD BERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
COLLING PARK PARKING GARAGE

FURTHER BREAKDOWN OF LINE ITEMS INDICATED MAY BE PROVIDED AT THE DISCRETION OF THE PROPOSER

-
% &

o %? i
0 G (’ A i iy '” PR ARG { '~ K1 ‘)"';ﬁ%f'\""' B
01 %000 Gsnoral Condltons - T e 1 18 § 1,627,624
0160 00 Temporary faslifles And Controls 18 1 $ $ wacs
020000 Exising Condfions L8 ] y "4 626,765
02 80 00 Slte Remediation 1.3 1 $ 4 NiC
08 8000 OConarate LS | $ 17,160,600
040000 Mansory L8 1 § $ 86650
08 5000 Stael & Miso, Metals 18 1 ) § 108,324
08 60 00 8teal Canoples 18 118 }2,866,083
071000 Watsrproofing 18 ' 1 ) 368,768
08 1000 Frames, Doors, & Hardware L& T -8 $ 45,143
044000 Curtainwall/Storefront L 1 8 § 604,000
092000 Framing & Drywall ' 1.8 1 [} § 244,195
09.3000_Tlle L8 13 5 NA
089000 Palnting & Coatlng L8 1 3 B 151,000
10 00 00 Speclalties .8 1 ) § 116,190
1100 00 Equipment L3 1 $ § 70,000
12 0000 Furhishings LS 1 & % N/A
1400 00  Corwaying Bystem L8 o g ¢ 660,450
210000 Flre Suppragslon L L8 L § 816,979
220000 Plumbing o 18 R § 842,618
230000 HVAQ 1.8 1 $ 75,000
26 0000 Electrloal LY 1 8 1,760,000
270000 Communloations L8 i ¢ § wiEleotioal
280000  Safely and Seolrlty | { 8 $ 78,000
310000 Earthwork - 0 1 $ | $wiEisling cond
380000  Ullitles e 1.8 1 $ § 297,000
1830000 Off Site Clvil Uity Improvements 1.8 1 B $ 88440 |,
38 00 00 Liberty Avenue Plaza (22 Street to 28 Strest) L8 { $ § 260,700
330000 Liberty Ave, Improvement (North of 28 Street) L8 1 $ ]
830000 23° &t, [mprovements (Colllns Av. To Dade Blvd.) L8 1 $ § 855,330
000000 Other ltems Not Mentlored Above LE K $ 1,808,161
Bonds and Insurance _ [, i $ $ 606,866
Design Faes L8 i $ $ 1,614,760
5 T AP BERDUN NO, 4

REQUEST POR PROPOSALS NO, 20162045
RESIGNBULD SERVIOES FOR A NEEW PARKING GARAGH FACHLITY AND RELATER INFRABTRUOTURE FOR THE

COLLING BPARK PARKING GARAGH (PHASE II)
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Allowance for Permit Fees ‘ .8 | $400,000,00. | $400,000.00 |
e ; $22,003,806
| Alternate Facade = Add $1,082,281
" In the event of anthmetioal errors between the division totals and the @GMIP |, the proposer agress that
the GME shall govern,

ANY LETTERS, ATTACHMENTS, QR ADDITIONAL INFORMATION TO BE CONSIDERED PART OF THE PROPOSAL
MUST BE SUBMITTED IN DUPLICATE,

WIRITTEN TOTAL Twenty two milllon, nine hundred ninety three thousand, eight hundred ninety six

¢

PROPOSER (F’I‘h’lf)v? Kaufrhan Lynn Construction

ADDRESS: 4850 T-Rex Avanus, Sulte 800

CITY/8TATH:  Boca Raton, FL Zlp: 38431

FEDERAL LI, ff; 5-0006115
NABIELTITLE OF REPRESENTATIVE (Prng):, Michael Kaufman, President & CEO '
SioNED: oy e,

(Fwortify that Eam authorized to uxecute this proposal and commlt the proposing flim)

T AR BEREOT R
REQUEST FOR PROPOBALE NO, 2016-004-K8
DEQIGR/RLILD SERVIOES FOR A MEW PARKING GARAGE FAGILITY AND RELATED INFRASTRUCTURE FOR THE
GOLLING PARIC PARIKING GARAGE (PHASE f)
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 Contractor’s Clarifications

GENERAL

This scopels Intended to expand and/or clarlfy plan lnterpretauon In Instances where the plans are In conflict ot sllent.
Should the plans be In conflict with other contract documents, this proposal Is based on the plans being the default,

1, This proposals description Includes the following: Stte Development of parking structure, Construction of one
(1 ea,) 6 story parking garage bullding with retall shell space on the ground floor,
2. The followlng ate excluded:
a. Building permits fees are Included as an allowance of $400,000.00, We understand this allowance
would be applied to bullding permits, occupancy, connection fees, Impact fees, etc,
b, Builder’s risk insurance and deductibles, Bullder’s Risk Insurance can be provided for an additional
$65,000,
C. Cost of site security and/or police presence throughout constructlion duration,
d. Cost of any and all utliity usage and resident trash removal services to the bulldings after substantlal
complation Is achleved.
e, Owner Direct Purchase (ODP) administration and tax savings, all sales tax s included.
f. FPL transformers, Primary Condults and wire, and Deposits.
g, Cable TV/Phone equipment and cable or phone wire from sarvice point to communication room(s)
and cahle or phone wire from communication room(s) to unlt.,
h. Fire Alarm Monltoring Service Cost

1, Water Meters, Fees and Deposits

. Cost relating to Radon Mitlgation,

k. Commissloning and/or special testing engineer servicas.

8 As-Bullt survay, vibration monitoring and/or vibration damage to-adjacent properties as a result of
construction.

m, Removal, relocations, and maln line Installations to bullding(s) point, including fiber optics for gas
(Including meter), powet, phone, cable, etc. These shall be provided by the approptlate service

provider,
n, Mock up not Incorpotated Into the finish product,
o} Owner FF&E unless specifically addressed In the plans and specifications
p. Removal, disposal, remediation, and premlums assoclated with unforeseen or unsultable soll

conditions, hazardous materals, or other materlals requiring a controlled removal/disposal other than
Addendum No, 8 dated June 21, 2017,
g Asbestos Inspections, repotting documantation and “All Clean” Cettifications.
3, This proposal Is based on of the following documents and plans:
& Request for Proposals Dated 09/16/16 by Miaml Beach
b Addendum 3 Dated 04/13/17
c. Addendum 4 Dated 04/28/17 (Phase 2 RFP)
d. Addendum 5 Dated 06/02/17
& Addendum 6 Dated 06/08/17
f, Addendum 7 Dated 06/15/17
g. Addendum 8 Dated 06/21/17
It Is anticlpated that work will be performed during normal business hours (7:00 AM.to 5:00 PM)
Regarding temporaty and permanent power, temporaty or construction power will be the responsibility of KL
in Its entlrety, On permanent power and consumption, KL Is responsible for raceway only for Incorming
primary feed and for secondary and bullding power feeds complete. Once the permanent meter(s) have been
Installed by FPL for the project which cost and Installation is an owner responsibliity and required for
equipment testing, KL will no fonger be responsible for its consumption henceforth,

K1,

vt

REP NO, 2016-204-B - Phase 11 | Cty of Miam! Beach
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FACILITY & RELAYED INFRASTRUCTURE FOR THE COLLINS PARK PARKING GARAGE




Contractor’s Clarifications

6, Due to the volatlle state of the construction market, all constructlion labor, matertals and equipment are
subject to significant price fluctuatlon which is beyond our control other than adding artificially to the project
cost through escalation and contingency amounts. Resultantly, should the contract agreement not be
finalized within 90 days after award, we must reserve our right to adjust/negotiate our proposed price based
on these price swings dependant on actual start of construction. We most certalnly will do everything
possible to offset and/or minimize Increases and will provide necessary backup documentation substantiating
increased price.

ALLOWANCES

This Proposal Includes the following allowances, which accounts for cost of labos, materlal, frelght and handling, taxes,

Insurance, subcontractor markup and bond premium(f appllcable)

1, Parmit Fees . $400,000
DIVISION 02-SITE WORK
1, All meters will be provided by local utllity providers, They will be purchased by the ownerand Installed
by the contractor,
DIVISION 03-CONCRETE
1, No qualification
DIVISION 04-MASONRY
1, No qualificatlon
DIVISION 05-METALS
1, No qualification
DIVISION 06-WO0O0D AND PLASTICS
1, No qualification
DIVISION 07-THERMAL AND MOISTURE
1, No quallfication

DIVISION 08-DOORS & WINDOWS
1, No qualification

DIVISION 09- FINISHES
1. No qualification

DIVISION 10-SPECIALTIES

1. No quallfications

DIVISION 11-EQUIPMENT

1, Trash bins and compactors are excluded,

DIVISION 12- FURNISHING
1. No quallfication

DIVISION 13- SPECIAL CONSTRUCTION
Ta No qualification

DIVISION 14 - CONVEYANCE
1, (3) 35001b elavators are Included as Machine- Room Less Tractlon with a travel speed of 200 fom,

DIVISION 15-MECHANICAL

1 No qualification

DIVISION 16-ELECTRICAL
1. No qualification

Kl

END OF CONTRACTOR CLARIFICATIONS

RFP NO. 2016-204-KB~ Phase | City of Miam Beach
DESIGN/BUILD SERVICES FOR A NEW PARKING GARRGE FACILITY & RELATED INFRASTRUCTURE FOR THE COLLING PARK PARKING GARAGE







2 B Hans H. Huang
5 i " CHtee LEGAL OFFICER
u ' HHUANGE KAUFMANLYNM.COM

561,866.4311 [P}
561,861,679 {F)

A

FMAN LY ,
}%ﬁ%ﬂﬁl‘ﬁv July 18, 2017
{Via Hand Dalivery, Overnight Mail, and Email{fimmyMorales@miamibeachfl.gov))
Jmmy Morales, City Manager
City of Miam{ Beach
1700 Convention Center Driva
4 loor
Milaml Beach, FL 33139

&

RE; RESPONSE TO CITY'S CORRESPONDENCE AND REQUEST FOR RECONSIDERATION/MEETING
CITY OF MIAMI BEACH REQUEST FOR PROPOSAL NO. 2016-204-KB

Mir. Morales,

Kaufman Lynn Construction, tng. s In recefpt of the City of Mlaml Beach (the “City”) Procuremeant
Departments’ correspondence dated vyesterday July 17, 2017 identifled as a “Letter of Non-
Responsiveness” and asserting that Kaufman Lynn Construction’s proposal in connection with Clty RFP
No. 2016-204-KB {“RFP") was not responsive and will therefore not be recommended to the City
Commmigsioner, As Chlef Lagal Officer, | have baen askad to respond to the legal and factual allegations
set forth therein as well as request reconsideration, We also respectfully request a meeting with the Clty
Manager before a recommendation is prasented o the City Commisslon that exeludes Kaufman Lynn
Construction’s Proposal, Upon recelpt, please contact our Vice President of Davelopment Jeffrey Zalkin
(954.812,7852} s0 that wa may fully hava an opportunity to meet and discuss the City’s position,

Lack of Rasponsivenass Letier

The Clty's Procurement Department asserts that the Cost Tender Form's Certiflcation Page was
missing from Kaufman Lynn Construction’s Seated Cost Proposal and relles on the case Electric Co. v, Dade
County. Based on our internal review and Investigation, Kaufman Lynn Construction provided a complete
Cost Tender Form which was rernoved from a Sealed Cost Proposal envelope, read from, and relied upon
as part of the technical proposal, presentation, and deliberations held on July 11, 2017 by the City as set
forth in Sactlon 0400 detalled In the RFP, page 18, As you are aware, tha Clty Manager's representative
David Martinez was present during such deliberations and at that tlme, there was no objection that the
Cost Tender Form was Incomplete or otherwise unresponsive. To establish chain of custody, enclosed
please find a copy of our orlginal-file version maintatned as part of Kaufman Lynn Construction’s record
keeping process which mirrors what was Included In the Sealed Cost Proposal envelope and required hy
the City. Regardless, for the reasons set forth below, Kaufman Lynn Construction’s Bld was responsive
and must be consldered for the best Interest of the clty,

Dverlew

On July 11, 2017, Kaufrman Lynn Construction participated in the Phase I} Technlcal Presentation
as part of the RFP process. As part of the presentation, the city reviewed the Cost Tendet Form and
Technical Proposal. At that time, the Clty, by and through four panellsts, collectively ranked Kaufman Lynh
Construction’s Proposal was superlor to the other participants and In the best Interest of the City, In
partleular, three out of four panellsts ranked Kaufman Lynn Constructlon’s Proposal first and

BOCA RATON FORT LAUDERDALE RAMI
4850 T-Rax Ava., Sulle 300, Booa Raton, FL 33431 500 E Broward Blud,, #1710, Ft, Lauderdals, FL 33384 1200 Brickell Avs., #1950, Miami, FL 33131

P: 561,301.6700 w F; 561,361.6479 P 964.320,7022 w F: 954,320,7028 P 786,350.1065 w F; 786,623,79848
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accumulatively, Kaufman Lynn Construction’s Proposal exceeded the second ranked proposal by a
slgnificant 10 polnts,

At no relevant time did the Clty upon the review and Incorporation of the Tender Cost Form
identify any deficlencles. At no relevant time during the bidding process, phase |, or phase I} evaluation
process were any deficlencies identifled that might glve Kaufman Lynn Construction an unfalr advantage
over the other bldders or otherwise restrict or stifle competition. In other words, at the time of City's July
11, 2017 deliberation, nothlng was deemead to unfalrly impact the evaluation er review of Kaufman Lynn
Constructlon’s Proposal or othar bidder’s Information,

Any deficiency In the Cost Tender Form would have been noted during the July 11, 2017
deliberation because the Cost Tender From was specifically highlighted and discussed due to the alternate
fagade notatlon. As part of the deliberations and presentation, Kaufman Lynn Construetion discussed the
facade and pricing whila commiltting to the pricing as set forth in the Tender Cost Form. Agaln, as part of
the deilberations, the City conflrmed recelpt and applled the Cost Tender Form without noting any
deflciency,

Gy Manager’'s Duties and Responsiblities

Pursuant ta the RFP, the City Manager is authorized to recormmend to the Clty Commission the
respondent(s) he deems to bie In the best interast of the City, To exclude Kaufman Lynn Constructlon’s
Proposal from the Clty Manager's review would not be in the best Interest of the Clty. Instead, the RFP
highlights Mlarl Beach Cly Code (the “Code”) Section 2-369 which lists relevant factors such as abllity,
capacity, and skill, Under Code Seetlon 2-371, It Is the Clty Manager or city attornay that determines
responsiveness of a proposal and not the Procurement Department.  Accordingly, Kaufman Lyan
Construction hereby request the opportunity to speak with the Clty Manager as part of Its request that
the Clty reconsider Its determination of lack of rasponsivenass,

Materialit

it Is Important to nhote that even assuming, arguendo, Kaufman Lynn Construction’s Cost Tender
Form did not include Sectlon 1, such omisslon, which s agaln denled, lacks materlality as defined under
applicable case law or etherwise as to overcome the July 11, 2017 deliberations finding Kaufman Lynn
Construction's proposal was In the best Interest of the city, Under Florida Statute, 287.012(26)
“Responsive bid,” “responsive proposal,” or “responsive reply” means a bid, or proposal, or reply
submitted by a responsive and responsible vendor which conforms in all materlal respects to the
solicltation. In this matter, the City asserts that Kaufman Lynn Construction did not certify its commitment
to performing as required by the RFP,

Kaufman Lynn Construction meets this requirement because Sectlon t of the Cost Tender Form
was contalned In the Sealed Cost Proposal, In additlon, Section Il of the Cost Tender Form Includes a
certificatlon which specifically states, “| certify that | am authorlzed to executs this proposal and commit
tha proposing flrm” among other language affirmatively commliting to the proposal presented especially
In conjunction with the attached Contractor’s Clarifications, Contractor’s Clarifications commlt to the
pricing set forth In Sectlon [l of the Cost Tender Form as well as other requirements contalned in the RFP
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and Addendums. The Phase Il avaluation and deliberations further included oral commitments that
Kaufman Lynn Construction to Guarantesd Maxitmum Price. Further, Kaufman Lynn Construction will not
and has not provided any Indication that it will not commlt to the reprasentations already contained In
Section ll, the Cost Tender Form, Its Proposal, or the Clarifications sat forth thereln,

Irregularities may be Waived

Kaufman Lynn Construction further notes that the City has the authority to walve any and all
ircegularities inany and all formal bids per Code Sectlon 2-367 and applicable law, Even If Kaufman Lynn
did not submit a ona-page Proposal Certiflcation, such absence would be immaterlal {a minor lrregularity)
and Is cerfainly walvable. Such page has nothing to do with the competitive nature of the solicltation or
place a proposer such as Kaufman Lynn in a competitive advantage, See Harty Penper & Assoclates, Ing.
v. Gty of Cape Coral, 352 So.2d 1190, 1193 (Fla, 2d DCA 1877) (“The test for measuring whether a
deviatlon In a bld Is sufficlently material to destroy its competitive character (s whether the vatatlon
affects the amount of the bid by giving the bldder an advantage or beneflt not enjoyed by other bidders.”).

This clalmed omisslon does NOT impact the prica or affect the price In any way. It does NOT
destroy the competltive nature of the RFP's bidding process, It does NOT glve one proposar a competltive
advantage over another proposer. And, it does NOT and did not prevent the City from making a falr
comparlson of the proposals it recelved. See Tropabest Foods, Inc. v. State, Dept. of General Services, 493
50.2d 50 (Fla, 1% DCA 1986) {finding that although successful bidders bld violated bid specification the
violatlon did not affect the price of the bid and the “purpose of competitive bidding Is to secura the lowest
rasponsible offer and minor lrregularities can be walved In effectuating that purpose.”) Asthe Tropabest
Foods Court long malntained,

However, although a bid containing o marerial variance is unacceptable, not every deviation
from the invitation to bid is material, It Is only material if It gives the bidder o substantial
advantage over the other bidders and thereby restricts or stiffes competition.

493 So.2d at 52, This long-standing princlple was further confirmed by the Third District In
Infercontinental Properties, Inc. v. State Dept, of Health and Rehabilltative Services, 606 So.2d 380, 386
(Fla, 3d DCA 1982), stating that there Is a very strong public Interest In favor of saving tax dollars in
awarding public contracts, There I3 no public Interest, much less a substantlal public interest, In
disqualifying superior bidders for tashnical deflciencles in form, the superior bidder did not derlve any
unfalr competitive advantage by reasan of the technical omission,

Indeed, In [ntercontinental Properties, the Third District stated that the bidder's fallure to attach
proof of the agent's authority was nonconforming and easlly remedied: “This ls plainly the sort of
deficlency which a public agency can, In Its discretion, allow a bidder to cure after the fact.” /¢ at 386-87.

Hence, although a bidder cannot change Iis bid after hld-opaning, a proposer can cure minor
Irregularities after bid-opening. See Harry Pepper & Assoclates, Inc,, 352 So.2d at 1192 (Fla, 2d DCA 1877)
(explaining bid could not be amended post opening because the bld included the wrong brand of pumps
to be installed per the specifications and there was a blg difference between the pumps that impacted
the sollcitation}.
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The Rohinson-Case Supports Kaufman Lygn Constructions Request for Recgnsideration

The Procurement Department’s rellance of the Robinson Case [s misplaced. The Rebinson Court,
when applylng the two prongs of determining materiality, statad that a direct and Intentlonal varlance of
the Instructions did rot amount to materiallty. In Robinson, although required and set forth In direct
contradictlon of a government agency’s written Instructlons, a superior bidder failed to provide a bid bond
and Instead provided a cashler's check, The Court held that the superlor bldder should have prevalled
because the variance should not be deeted materlal, The lack of a bld bond did not deprive the
munlclpality of Its assurance that the contract will be entered Into, performed, and guarantged according
to Its specified requirements. The Roblnson Court highlighted the fact that the request for bid
contemplates the need for the superior bidder will be required to enter into an agreement as described
In the "Advertissmant to Bld,” Even more [mportantly, the Court determined that a variance sheuld only
he considered material “If it glve the bldder a substantial advantage over the other bidders, and thereby
restricts or stifles competition.” id, at 1034,

The City has not and cannot state how a missing sighature page glves Kaufman Lynn. Construction
an substantlal advantage over the other bidders, especially In light of the fact dellberations took place
before any deflclency was asserted, Like in Robinson, every bidder responding to the RFP were on equal
footing during the Phase | and Phase 1 evaluations and dellberatlons.

Further, In addition to the RFP requiring the successful bidder to enter into, perform, and guaranty
according to the specific requirements of the RFP, Kaufman Lynn Construction made commitments to
petform the same by responding the RFP with Its Proposal, Including a certification on Section (I, verifying
its commitment as part of the oral presentation and deliberations, and set forth the commitment In detall
in Its Clarificatlon. Kaufman Lynn Construction’s commitments besides those found on the missing Sectlon
| go beyond those commitments required by applicable law. Kaufman Lynn Construction’s purported lack
of responsiveness does not rise to the level of falling to provide a bid bond which our Courts have deemed
immateral,

Summary of other Relevant Cases

Although Kaufman Lynn did submit the Section | of the Cost Tender Form, the Clty's Letter of Non-
Responsivenass letter Is really much ado about nothing since this deals with a minor, walvahle lrregularity,
In further support of this, in Technlcal Sales of Jacksonville, Inc. v Cliy of Jacksonville, 258 $o,2d 839 (Fla,
15V DA 1972), the First District held that the Clty could walve the fact that the successful bidder falled to
submit a bld on the proper form contrary to the Ihstructions to bidders that also required the bldders to
hote any exception to-the specifications, which the successful bidder falled to do. See also, e.g., Trimble
Navigation Limited Corp. v, Department of Transportation, Case No, 12-3862BID, 2013 WL 2395587
(DOAH May 28, 2013) (Department’s decislon to walve RFP’s requirements for three references on
letterhead did not glve proposer a competitive advantage); Sunshine Towing @Broward, Inc. v.
Department of Transportation, Case No, 10-0134BID, 2010 WL 1417770 (DOAH April 6, 2010)
(Department could walve proposer’s failure to Include required occupational licenses as this was a minor
Irregularity); Palm Beach County Youth Coalltion v. Palm Beach County Workforce Developrment Board,
Case No, 00-1527BID, 2000 WL 1612168 (DOAH October 20, 2000) {omissions In proposer’s proposal
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including noet providing a certification was a minor Irregularity that should have been waived In light of
the clrcumstances); Profegsional Centre |V, Inc. v. Department of Health and Rehabilltatlve Services, Case
No. 90-4063BID, 1990 WL, 745245 (DOAH August 6, 1990) (fallure to Include certiflcation letter set forth
In bid submittal form could have been walved In light of the clrcumstances).

WN lg”

To the extent requlired, please also accept thls corraspondence as a response to the footnote on
page 2. Ag clarifled In Addendum 8, existing and unforgseen conditions Includes management of soll
encountered. The GMP form includes duplicative line items based on Addendurm 8: (1) exlsting condltions
and (2) site remediation, In other words, 1ine items for existing conditions Includes managing all soll
encountered as afflrmatively addressed in Contractor’s Clarifications (sections 2.p, and 3.8.), Accordingly,
Site Remediation costs different and distingt from those required under Addendum 8 are not Included
and hence “NIC” which stands for Not Included, Likewlse to the extent Slte Remediation Involves Existing
Condltlons, such costs are part of the Existing Conditions and the total GMP as clarified by Contractor’s
Clarification.

Using the same analysls In connectlon with the Section { page of the Cost Tender Form ahove, the
use of the term “‘NIC” ar Not Included in light of Addendum 8, the Tender Cost Form, and Contractor's
Clarifications should ot be consldered unresponsivenass,

Gonglusion

Kaufman Lynn Construction trusts that the City wlil conslder Kaufman Lynn Construction’s factual
and legal argumaents and look forward to spaaking withyeu In greater detail. Please note, we are providing
this correspondence {n response to the City's Letter of Non-Responsiveness and not as part of a Protest
Process because, among othar reasons, the initlating a Bld Protest would be pre-mature at this time and
Kaufman Lynn Construction 1s hopeful we can avold protracted dispute resolution proceduras, However,
Kaufman Lyon Constructlon Is not walving and hereby reservas Its right to pursue all remedles avallable
including protesting any award or recommendatlon that does not include Kaufman Lynn Construgtion’s
proposal. As stated above, we are hopeful a meeting between yourself and Jeffrey Zalkin can take place
as soon as possihle and before & recommendation Is provided to the City’s Commission. I the meantime,
should you or your clty attornay require any additlonal information please do not hesltate to contact me,
Thartk you for your time and attentlon.

Very truly yours,

| KU

Hans H. Huang s

S
e viaemalh

Krista Bada, Kristabada@miamibeachfl.gov

Rafael Granado, RafaslGranado@miamibeachfl.gov

3 This Is Just an example of declsions treating analogays amlssions as nothing more than a walvable, minor rregularity.
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and that no peraon other than haraln mentionad has any Interest in this propesal or In the Contract fo be entered i that this
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Wtk oovered by the Contract Doctmants forthe Project entled; - ‘

' REQUEST FOR PROPOSALS (RFP) No, 2016-204-1¢83
DESIGN/BUILD SERVICES FOR A NEW PARKING GARAGE FAQILITY AND RELATED INFRASTRUGTURE FOR THE
GOLLING PARK PARKING GARAQE (PHABE 1)
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. potmitted by the Clly, each for notlens than the toal propasal prlce plus eltemates, If any, pravided in the RFR Prioe Form i

Sadtion 00408 and to lurnishthe regulred Qartifioate(s) of Insurano,

In.the avent of arthmetical errors betwesn the division totals and the total baser praposel In the RFF Priog form, the Proposer

agrees fhat the total base proposal shall govern, In the event of a disctapancy befwaen the numetioal tetal hage proposel-and
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KAUFMAN LYNN

CONSTRUCTION

INTRODUCTION

The marketing department of Kaufman Lynn Construction (Kaufman Lynn) follows a set process for
creating, assembling, and responding to Request For Proposals (RFPs) and Request For Qualifications
(RFQs). This process is Kaufman Lynn’s set procedures to ensure that proposals are compliant regarding
the requirements of the RFP/RFQ.

PROCESS

The process of creating, assembling, and responding to a RFP/RFQ, is one that is followed on all of
Kaufman Lynn’s submittals and was utilized in the Design/Build for a New Parking Garage Facility for The
Collins Park Parking Garage (RFP-No 2016-2014-KB).

This process is as follows:

"

-

RFP/RFQ received by Kaufman Lynn and distributed to all involved parties.

Related dates put into marketing calendar,

Marketing personnel creates Kick-Off Worksheet which includes all requirements of the
REP/RFQ.

Kick-off meeting is held to review Kick-Off Worlsheet.

Marketing sends out Responsibility Matrix based on Kick-Off Worksheet covering the complete
deliverable(s). :

As items are completed the Responsibility Matrix is updated to reflect same.

The team reviews a final draft for completeness.

Once the final proposal is completed, the Marketing Manager completes a final compliance
check utllizing the Responsibility Matrix ensuring all components and forms are included.

MIAM]I BEACH COLLINS PARK PARKING GARAGE SPECIFIC

BOCA RATOH

4850 T-Rex Ave., Sulte 300, Boca Raton, Fl. 33431 500 E Broward Blvd,, #1710, Ft. Lauderdale, FL 33394 1200 Brickell Ave., #1950, Miami, FL 33131
P: 561,361.6700 = F:561,361,6979

www.keufmanlynn.oom

Addendum No. 3 Released

Thursday April 3, 2017 Kaufman Lynn Construction received Addendum No, 3 from William
Garviso of the City of Miami Beach kicking off Phase (I of the RFP process.

Kick-Off Worksheet and Responsibility Matrix (Checklist) Created

Upon receipt of Addendum 3, Kaufman Lynn’s marketing department created a Kick-Off
Worksheet and Responsivity Matrix (checklist) for all parties involved with the response to the
RFP.

Kick-off Meeting

The Kaufman Lynn team attended the Pre-Submittal Meeting held by the Clty on Tuesday, April
25 and we as a team held our “kick-off” meeting a few hours after that on the same day and
reviewed the Kick-Off Worksheet and assigned tasks and deadlines for the Responsibility Matrix.

Update Meetings
As part of the process we held on-going status meetings to review progress and update the
Responsibility Matrix.

FORT LAUDERDALE MIARMI

P: 954,320.7022 w F:964,320.7025

P: 786.350.1055 w F: 786.523,7989

60021732
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Addendum 4

On Friday April 28, 2017, Addendum No. 4 was received and the matrix was subsequently
updated to reflect the new requirements and forms on Monday, May 1st. On Tuesday, May
2nd, Sectionl of Exhibit A and Exhibit B (Sample Agreement) were printed. Exhibit B was left
with legal for review and two copies of Section 1 of Exhibit A were given to the executive
assistant (Lynn Almeida) for processing by the President/CEO (Michael Kaufman). Both copies
were signed by President/CEO, Michael Kaufran, and notarized by Lynn Almeida. The copies
were then returned to marketing specialist, Kathleen Bernard, Kathleen stored both files in the
proposal response folder until June 28th when the proposal was bound for review and
submission.

Additional Addendums
For Addendums 5-8 each were received and the Responsibility Matrix updated as needed.

Review

Before submitting on Thursday, June 29th the book underwent a thorough review by our “Red
Team” to check for compliance and responsiveness on Wednesday, June 28th. The Red Team s
responsible for ensuring all of the RFP/RQ requirements are met prior to submission. Then on
June 29th the Marketing Manager reviewed the proposal for compliance prior to sealing and
then were placed in to a box and sealed for submission, At that point Kaufman Lynn's response
was delivered to the City,






AFFIDAVIT OF KATHLEEN BERNARD

STATE OF FLORIDA )

COUNTY OF PALM BEACH )
3

Kathleen Bernard hereby submits this affidavit in the above~captioned matter after being
duly sworn stating the following:

1. [ am the Marketing Specialist for Kaufman Lynn Construction, Inc.

2, As part of my role as Marketing Specialist, I provide research, compile
information, collect information, draft documents including responses to requests for proposals
or requests for qualifications, as well as organize and compile such responses, among other
responsibilities. I have been involved with over ten (10) proposals associated with construction
projects for various government agencies and municipalities.

3. I make this affidavit in connection with the City of Miami Beach’s (“City’s”)
Request for Proposal No. 2016-204-KB.

4, As patt of my role as Marketing Specialist, I received the City’s Addendum No. 4
which contained an Exhibit “A” (“Addendum Exhibit”). The Addendum Exhibit was comprised
of Section 1, a certification form, and Section 2, the Guaranteed Maximum Price form. The
Addendum Exhibit required Kaufman Lynn Construction, Inc.’s CEO and President, Michael
Kaufman, to execute both sections.

5. On May 2, 2017, as part of the typical procedures at Kaufiman Lynn Construction,
Inc., I forwarded two copies of the Addendum Exhibit for Mr, Kaufman’s signature and left them
with his assistant, Lynn Almeida,

6. It is Ms. Almeida’s job to obtain and notarize Mr. Kaufman’s signature for any
documents requiring such execution.

7. Later that day, I specifically recall receiving two executed and notarized copies of
the Addendum Exhibit from Ms. Almeida. As with other projects, I kept the two sets of
documents at my desk until Kaufman Lynn Construction, Inc. finalized and packaged the
documents in a sealed envelope.

8. Kaufman Lynn Construction, Inc.’s standard processes and procedures requires

that Marketing Manager Alexandra Brown review all project documents, responses, and



information for compliance before delivery to government agencies or municipalities. Ms,
Brown performed the review in the response to the RFP.

9. After Alexandra Brown’s compliance review, [ specifically recall that I packaged
the signed and notarized Addendum Exhibit in an envelope, sealed the envelope, and placed the
sealed envelope in a specified binder containing the original response to the City’s Request for
Proposal.

10. I directly handed the box containing the specified binder and thereby the sealed
envelope (which contained one full set of the Addendum Exhibit), among other binders, to a City
representative on the morning of June 29, 2017, the day the proposals were due.

11, On July 11, 2017, T attended the City’s deliberations and specifically recall that
when the contents of the envelopes were reviewed from all proposers, each envelope appeared to
already be open, In other words, I do not recall on July 11, 2017, that any of the envelopes were
sealed at the time the contents were removed.

12. During the July 11, 2017 deliberations, I recorded the City’s selection
committee’s discussions until scoring began.,

13, During the July 11, 2017 deliberations, the City paid close attention to the
contents of each bidder’s envelope and . information contained in each Addendum Exhibit
specifically asking and clarifying pricing and scope information.

14, At no relevant time did any individual indicate Kaufman Lynn Construction,
Inc.’s proposal was incomplete, insufficient, lacked specificity regarding scope or pricing, or
lacked responsiveness, The contents of the envelope did not appear to be missing based on my
observations.

15.  For example, I recall Procurement Department staff member, Kristy Bada
handling the contents of the envelope containing the Addendum Exhibit and made specific
observations. In one instance she texted someone using her cell phone and then left the room;
and upon return, explained to David Gomez that her text involved a question regarding the
information contained in Kaufman Lynn’s envelope. Further, upon the conclusion of
deliberations, one of the selection committee members specifically asked Ms, Bada what the
particular question was. She responded that she needed clarification regarding how to treat the
alternative pricing and scope information for the second option provided by Kaufman Lynn
contained therein. At no relevant time during this entire exchange did she (nor others) indicate

any deficiencies ot grounds to disqualify Kaufman Lynn Construction, Ine,



16.  Upon return to Kaufman Lynn Construction, Inc.’s office, I do not recall finding
any extra or misplaced documents that should have been included in the sealed envelope.

17. Upon receipt of the City’s letter of non-responsiveness, I thoroughly checked my
desk and our marketing department offices and did not find any extra or misplaced documents
that should have been included in the sealed envelope.

18. T affirm that I placed one set of the complete Addendum Exhibit in a sealed
envelope and handed such envelope to a representative of the City on June 29, 2017,

I hereby declare, certify or state, under penaity of perjury, that the foregoing is true and
correct, Executed on [ 2017,

FURTHER AFFIANT SAYETH NAUGHT.

STATE OF FLO(&IDA )
i )
COUNTY OF %“) lm fﬁw\ )
e Gt Pl
_.The foregoing instrumentsas acknowledged before me this 9‘”" ay of v[2017 by
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AFFIDAVIT OF LYNN ALMEIDA

STATE OF FLORIDA )

COUNTY OF PALM BEACH )

Lynn Almeida hereby submits this affidavit in the above-captioned matter after being
duly sworn stating the following;

1. I am the Executive Assistant for Kaufman Lynn Construction, Inc. In addition to
being an Executive Assistant, I am a Notary Public pursuant to Chapter 117 of the Florida
Statutes.

2. As part of my role as Executive Assistant, I assist the company’s CEO and
President Mike Kaufman, including preparing and finalizing documents for his review and
signature as well as notarizing his signature when required.

3. I make this affidavit in connection with the City of Miami Beach’s (“City’s”)
Request for Proposal No, 2016-204-KB.

4. As part of my role as Executive Assistant, on May 2, 2017, I received two copies
of documents from Kathleen Bernard, Kaufian Lynn Construction, Inc.’s Marketing Specialist.
These documents included two copies of the Cost Tender’s Certification Page, which were
provided to Mr. Kau‘fman for his review and signature, Upon Mr. Kaufinan’s signature and my
notarization on Section I, T returned the forms to Kathleen Bernard.

5. I specifically recall Mr. Kaufman signing two copies of the Cost Tender’s
Certification on May 2,2017. I also notarized his signature twice on the same date.

6. I specifically recall delivering two exe;:uted and notarized documents (Exhibit
“A”) to Ms. Bernard.

I hereby declare, certify or state, under penalty of perjury, that the foregoing is true and

3

correct. Executed on {’ bfﬁw:)\ ('1 , 2017,

.




FURTHER AFFIANT SAYETH NAUGHT.

rQw KWW}/

YNNI ALMEIDA

STATE OF FLORIDA )
P )
COUNTY OF *)/ Uf) A EJ QAN )

The foregoing instrument was acknowledged before me this @, day of &M&zow by
\,\Amf‘\ i brneicla. . She is ( v)/ personally known to me or () has produced ___~
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AFFIDAVIT OF JEFFREY ZALKIN

STATE OF FLORIDA )

COUNTY OF PALMBEACH )

Jeffery Zalkin hereby submits this affidavit in the above-captioned matter after being

duly sworn stating the following:

1. I am the Vice President of Development for Kaufman Lynn Construction, Inc.

2, As part of my role as Vice President of Development, I oversee all construction
pursuits and proposals involving the public sector such as for governments, ocities, and
municipalities. I have held similar positions with vatious companies for over 18 years.

3. I make this affidavit in connection with the City of Miami Beach’s (“City’s”)
Request for Proposal No. 2016-204-KB.

4, I worked with various departments including operations, development, and
marketing to compile and review the information and documents responsive to the City’s
Request for Proposals.

3 Enclosed as Exhibit “C” to the correspondence provided by our outside counsel,
is an accurate summary of Kaufman Lynn Construction, Inc.’s internal processes and procedures
when responding to requests for proposals similar to the City’s. Those procedures were complied
with in responding to the RFP.

6. As the Vice President of Development for Kaufiman Lynn Construction, Inc., part
of my‘ responsibility is to ensure the company has sufficiently reviewed, responded to, and
committed to proposals submitted in response to a request for proposal.

7. On June 28, 2017, as part of the review of the proposal for responsiveness, I

found the REP packet to be complete. This included the Cost Tendet Certification Page (Section



,l % iy
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1 and Section 2), which was properly executed and included in a separate envelope, Sec'ti'oﬁ 1
was also notarized as required.

8. I affirm that upon compilation of the documents on June 28, 2017, the sealed
envelope that was provided to the City included all requited documents iqcluding the Cost
Tender’s Certification Page that was executed and notarized.

I hereby declare, certify or state, under penally of perjury, that the foregoing is true and

!
correct. Executed on ’Az/l,’\vlﬁ/}; q , 2017,

FURTHER AFFIANT SAYETH NAUGHT.
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KAUFMAN LYNN

CONSTRUCTION

INTRODUCTION

The marketing department of Kaufman Lynn Construction (Kaufman Lynn) follows a set process for
creating, assembling, and responding to Request For Proposals (RFPs) and Request For Qualifications
(RFQs). This process is Kaufman Lynn’s set procedures to ensure that proposals are compliant regarding
the requirements of the RFP/RFQ.

PROCESS

The process of creating, assembling, and responding to a RFP/RFQ is one that Is followed on all of
Kaufman Lynn’s submittals and was utilized in the Design/Build for a New Parking Garage Facility for The
Collins Park Parking Garage (RFP No 2016-2014-KB).

This process is as follows:

RFP/RFQ, received by Kaufman Lynn and distributed to all involved parties.

Related dates put into marketing calendar.

Marketing personnel creates Kick-Off Worksheet which includes all requirements of the
RFP/RFQ.

Kick-off meeting is held to review Kick-Off Worksheet.

Marketing sends out Responsibility Matrix based on Kick-Off Worksheet covering the complete
deliverable(s).

As items are completed the Responsibility Matrix is updated to reflect same,

The team reviews a final draft for completeness.

- Orice the final proposal is completed, the Marketing Manager completes a final compliance

check utilizing the Responsibility Matrix ensuring all components and forms are included.

MIAMI BEACH COLLINS PARK PARKING GARAGE SPECIFIC

BOCA RATON

Addendum No. 3 Released
Thursday April 3, 2017 Kaufman Lynn Construction received Addendum No. 3 from William

Garviso of the City of Miami Beach kicking off Phase Il of the RFP process.

Kick-Off Worksheet and Responsibllity Matrix (Checklist) Created

Upon receipt of Addendum 3, Kaufman Lynn's marketing department created a Kick-Off
Worksheet and Responsivity Matrix (checklist) for all parties Involved with the response to the
RFP,

Kick-off Meeting

The Kaufman Lynn team attended the Pre-Submittal Meeting held by the City on Tuesday, April
25 and we as a team held our “kick-off” meeting a few hours after that on the same day and
reviewed the Kick-Off Worksheet and assigned tasks and deadlines for the Responsibility Matrix.

Update Meetings
As part of the process we held on-going status meetings to review progress and update the

Responsibility Matrix.
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KAUFMAN LYNN
CONSTRUGTION

Addendum 4

On Friday April 28, 2017, Addendum No. 4 was received and the matrix was subsequently
updated to reflect the new requirements and forms on Monday, May 1st. On Tuesday, May
2nd, Sectionl. of Exhibit A and Exhibit B (Sample Agreement) were printed. Exhibit B was left
with legal for review and two coples of Section 1 of Exhibit A were given to the executive
assistant (Lynn Almeida) for processing by the President/CEO (Michael Kaufman). Both copies
were signed by President/CEQ, Michael Kaufman, and notarized by Lynn Almeida. The copies
were then returned to marketing specialist, Kathleen Bernard. Kathleen stored both files in the
proposal response folder until June 28th when the proposal was bound for review and
submission,

Additional Addendums
For Addendums 5-8 each were received and the Responsibility Matrix updated as needed.

Review

Before submitting on Thursday, June 29th the book underwent a thorough review by our “Red
Team” to check for compliance and responsiveness on Wednesday, June 28th. The Red Team is
responsible for ensuring all of the RFP/RQ requirements are met prior to submission. Then on
June 29th the Marketing Manager reviewed the proposal for compliance prior to sealing and
then were placed in to a box and sealed for-submission. At that point Kaufman Lynn’s response
was delivered to the Clty.







ATFIDAVIT OF ALEXANDRA BROWN

STATE OF FLORIDA )

COUNTY OF PALMBEACH )

Alexandra Brown hereby submits this affidavit in the above-captioned matter after being
duly sworn stating the following:

L. I am the Marketing Manager for Kaufman Lynn Construction, Inc. I have been
working with Kaufiman Lynn Construction, Inc. in that position for seven (7) years.

2. As patt of my role as Marketing Manager, 1 provide oversight and review of
responses to requests for proposals, including verification that Kaufiman Lynn Construction, Inc.
complies with requests substantively and procedurally, I have been involved in the production
and review of responses to Requests for Proposals agsociated with construction projects for
various government agencies and municipalities for neatly 20 years,

3. I make this affidavit in connection with the City of Miami Beach’s (“City’s”)
Request for Proposal No, 2016-204-KB.

4, As part of my role as Marketing Manager, I reviewed the Request for Proposals
and all subsequent Addenda, noting all response requirements.

5. I collaborate with various departments and individuals within Kaufman Lynn
Construction, Ine. including estimating, operations, and marketing. [ recall specifically that
Kaufman Lynn Construction, Ine.’s proposal, including pricing and cost information, was
reviewed by the company’s CEO and President, Michael Kaufman, among other members of the
company’s senior and executive teams.

6. Enclosed as Exhibit “C” attached to the correspondence provided by our outside
counsel, is an accurate summary of Kaufiman Lynn Construction, Inc.’s internal processes and
procedures when responding to requests for proposals similar to the City’s. Those processes and
procedures were followed in the response to the RFP,

7. 1 supervised Kathleen Bernard, Kaufman Lynn Construction’s Marketing
Specialist, who was coordinating the overall preparation of the proposal, tracking progress on
completion of the various proposal sections, and compilation of the company’s proposal in its

final form.



8. On June 28, 2017, as part of the typical procedures at Kaufinan Lynn
Construction, Inc., I reviewed the proposal for responsiveness prior to assembly. I verified that
the Cost Tender’s Certification Page, provided with Addendum 4, was properly executed and
sealed in a separate envelope,

9. On the morning of June 29, 2017 I performed a final review and verified that
Kaufman Lynn Construction’s responses complied with all requirements including: (1) inclusion
of the correct number of copies of proposals; (2) inclusion of a clearly marked original; (3)
inclusion of an electronic version of the proposal on a CD; and (4) inclusion of a completed Cost
Tender Form sealed in an envelope.

10. I affirm that based upon my review of Kaufman Lynn Construction, Inc.’s
Proposal, a fully executed certification form was included and placed in an envelope that was
sealed and delivered to the City,

I hereby declarer,’cer‘tisz or state, under penalty of perjury, that the foregoing is true and
correct. Executed on i [ {;,Jf 22 S 77, 2017,

FURTHER AFFIANT SAYETH NAUGHT.

e
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ALEXANDRA BROWN

STATE OF FL A )
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KAUFMAN LYNN

CONSTRUCTION

INTRODUCTION

The marketing department of Kaufman Lynn Construction (Kaufman Lynn) follows a set process for
creating, assembling, and responding to Request For Proposals (RFPs) and Reguest For Qualifications
(RFQs). This process is Kaufman Lynn’s set procedures to ensure that proposals are compliant regarding
the requirements of the RFP/RFQ.

PROCESS

The process of creating, assembling, and responding to a RFP/RFQ is one that is followed on all of
Kaufman Lynn’s submlttals and was utilized In the Design/Build for a New Parking Garage Facllity for The
Collins Park Parking Garage (RFP No 2016-2014-KB).

This process is as follows:

RFP/RFQ received by Kaufman Lynn and distributed to all involved parties.

Related dates putinto marketing calendar,

Marketing personnel creates Kick-Off Worksheet which includes all requirements of the
RFP/RFQ.

Kick-off meeting is held to review Kick-Off Worksheet.

Marketing sends out Responsibility Matrix based on Kick-Off Worksheet covering the complete
deliverable(s).

As items are completed the Responsibility Matrix is updated to reflect same,

The team reviews a final draft for completeness.

Once the final proposal is completed, the Marketing Manager completes a final compliance
check utilizing the Responsibility Matrix ensuring all components and forms are included.

MIAMI BEACH COLLINS PARK PARKING GARAGE SPECIFIC

BOCA BATON

Addendum No. 3 Released
Thursday April 3, 2017 Kaufman Lynn Construction received Addendum No. 3 from William
Garviso of the City of Miami Beach kicking off Phase |l of the RFP process.

Kick-Off Worksheet and. Responsibility Matrix (Checklist) Created

Upon receipt of Addendum 3, Kaufman Lynn’s marketing department created a Kick-Off
Worksheet and Responsivity Matrix (checklist) for all parties involved with the response to the
RFP.

Kick-off Meeting

The Kaufman Lynn team attended the Pre-Submittal Meeting held by the City on Tuesday, April
25 and we as a team held our “kick-off” meeting a few hours after that on the same day and
reviewed the Kick-Off Worksheet and assigned tasks and deadlines for the Responsibility Matrix,

Update Meetings
As part of the process we held on-going status meetings to review progress and update the
Responsibility Matrix.

FORT LAUDERDALE AV

4850 T-Rex Ave,, Suita 300, Booa Raton, FL 83431 500 E Broward Blvd., #1710, Ft. Lauderdals, FL 33394 1200 Brickell Ave., #1980, Miami, FL 33131
P: 561,361.6700 = F:561,361,6979

B vy kaotnlyin,or

P: 954,320,7022 = F: 954.320,7025

P: 786.350.1055  F: 786.523,7989
” ot GaeeTaR




KAUFMAN LYNN
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Addendum 4

On Friday Aprit 28, 2017, Addendum No. 4 was received and the matrix was subsequently
updated to reflect the new requirements and forms on Monday, May 1st. On Tuesday, May
2nd, Sectionl of Exhibit A and Exhibit B (Sample Agreement) were printed. Exhibit B was left
with legal for review and two coples of Section 1 of Exhibit A were given to the executive
assistant (Lynn Almeida) for processing by the President/CEO (Michael Kaufman)., Both copies
were signed by President/CEO, Michael Kaufman, and notarized by Lynn Almeida. The copies
were then returned to marketing specialist, Kathleen Bernard. Kathleen stored both files in the
proposal response folder until June 28th when the proposal was bound for review and
submission,

Additional Addendums
For Addendums 5-8 each were received and the Responsibility Matrix updated as needed.

Review

Before submitting on Thursday, June 29th the book underwent a thorough review by our “Red
Team” to check for compliance and responsiveness on Wednesday, June 28th. The Red Team is
responsible for ensuring all of the RFP/RQ requirements are met prior to submission, Then on

June 29th the Marketing Manager reviewed the proposal for compliance prior to sealing and

then were placed in to a box and sealed for submission. At that point Kaufman Lyhn’s response
was delivered to the City.






AFFIDAVIT OF MICHAEL KAUFMAN

STATE OF FLORIDA )

COUNTY OF PALM BEACH )

Michael Kaufman hereby submits this affidavit after being duly sworn stating the

following:

1. I am the President and Chief Executive Officer of Kaufman Lynn Construction,
Inc. and have held those positions for 28 years,

2, I make this affidavit in connection with the City of Miami Beach’s (“City’s”)
Request for Proposal No. 2016-204-KB (Collins Park Garage).

3. It is and has always been the intent of Kaufman Lynn Construction, Inc. to
comply with the terms of the Cost Tender’s Certification Page (the “Certification”). I hereby
state unequivocally that Kaufman Lynn Construction, Inc. will comply with the terms of the
Certification. At the time we submitted our bid in response to the RFP, and all other relevant
times, Kaufmman Lynn Construction, Inc. intended to comply with the Certification.

4, I was provided Kaufman Lynn Construction, Ine.’s proposal response (including
two copies of Addendum 4, Exhibit A, Sections 1 and 2) for Phase II of the Miami Beach Collins
Park Parking Garage by my assistant, Lynn Almeida on Tuesday, May 2, 2017 for my review
and signature,

5. I signed both copies of the proposal on May 5, 2017, in the presence of Lynn
Almeida for notarization. A true and correct copy of the executed Cost Tender’s Certification

page that was provided with the original submission is attached to the Affidavit as Exhibit “B.”



6. Kaufman Lynn Construction, Inc.’s internal procedures in responding to RFP’s
are attached hereto as Exhibit “C.” These procedures are followed with every RFP response and
these saL‘*ne procedures have been in effect for at least the past four years of operation.

7 The procedures outline in Exhibit C were followed in Kaufman Lynn
Construction, Inc.’s response to the RFP,
I hereby declare, certify or state, under penalty of perjury, that the foregoing is true and

correct, Executed on {“\l‘ Il ,k,\\ q , 2017,

FURTHER AFFIANT SAYETH NAUGHT.,

STATE OF }(L&;{IDA )
)
COUNTY OF } f\/\ %;P{,\f\ )
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Boctlon 1 ~Carfifieatio '

The undersigned, as Praposer, herahy deolaras tat the only pataona Intatested In tis proposal as principal are named heteln
and that no person other than heraln mentlonied has any Infarast in this praposat of It the Oortraot fo be ertered Info; that this
proposal [s merde without conneation with any: other parson, flrm, or partles making & proposal; and that 1t Is, In all reapects,
meade falily and In good falth without ecllusion ot frayd, ,

The: Proposer further devlares {hat [ hus exantnad the sfte of the Work and informed ltselt fully of all conditions pertalnlig to the
plaoe where the Work ts to he done; that it has examined the Canirant Raouments and all addenda theralo furnished before the
apenling of the proposals, as acknawledged helow; and thet it has satisfled tself ahout the Work to he performad; and all other
yerulred Informatlen with the propesal; and that this proposal s submilted voluntarly and willngly. :

The Proposer agieps, If this proposat s accepted, to cotiaot with the City, & politoal subdivislon of the State of Flerlda,
pursuant fo the teime and condlffeng of the Contract Daouments and'ta fimlsh all necessary materlals, equipment, mechinary,
tools; apparatus, means of trahsportation, and alt labor neeesagry to construet and camplete within the e limlts specified the
Work covared by the Contract Documents forths Project entltied:

REQUEST FOR PROPOSALS (RFF) No, 2018-204-48
DESIGN/BUILD BERVICES FOR A NEW PARKING GARAGE FAGILITY AND RELATER INFRASTRUCTURE FOR THE
COLLING PARK PARKING GARAGE (PHASE Il

The Proposer-also agtees to furnish the required Ferformance Bend and Payment Bond oraltamative form of seatlty, If
. petmitted by the Clty; each for nof.lass than the total propasal prioe plua altemates, If any, pravided th the RFP Prlee Farm n
Baation 00408 and to furnishthe required Certifloate(s) of Inaurance,

tn the avent of avihmetloal rrors betwean the divislor totals and the fotal base propasal In the REP Priea Fotm, tie Proposer
agreas that the total base proposal shall govern. In the event of a disorepancy hetwaen the numerical tatal base propasaland
{he wrltten total hase Moposal, the-wilttan totel base propasal shall goveth, In ahsenas of totals-aubmitted for any divislon aost,
the Clty shall nterpret aa no propoaal for the. divielon, whish may tlisqualily the Propaset.

“Niame of Proposer's Auu_nonzedfﬁepmsantaﬂv:e; Tl of Propaset’s Althtrlead Raprasentatival
Michael Kaufrman President and CEO
Blniafure of Proposer's Authortzad Raprasshtaliva: Dada! .
e, Bi2/2017
,;y"' o] ) l" 1,
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KAUFMAN LYNN

CONSTRUCTION

INTRORUCTION

The marketing department of Kaufman Lynn Construction (Kaufman Lynn) follows a set process for
creating, assembling, and responding to Request For Proposals {(RFPs) and Request For Qualifications
(RFQs). This process is Kaufman Lynn’s set procedures to ensure that proposals are compliant regarding
the requirements of the RFP/RFQ.

PROCESS

The process of creating, assembling, and responding to a RFP/RFQ is one that is followed on all of
Kaufman Lynn’s submittals and was utilized in the Design/Build for a New Parking Garage Facility for The
Collins Park Parking Garage (RFP No 2016-2014-KB).

This process is as follows:

RFP/RFQ received by Kaufman Lynn and distributed to all involved parties.

Related dates put into marketing calendar.

Marketing personnel creates Kick-Off Worksheet which includes all requirements of the
RFP/RFQ,

Kick-off meeting'is held to review Kick-Off Worksheet.

Marketing sends out Responsibility Matrix based on Kick-Off Worksheet covering the complete
deliverable(s). -

As items are completed the Responsibility Matrix is updated to reflect same.

The team reviews a final draft for completeness.

Once the final proposal is completed, the Marketing Manager completes a final compliance

check utilizing the Responsibility Matrix ensuring all components and forms are included.

MIAMI BEACH COLLINS PARK PARKING GARAGE SPECIFIC
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Addendum No. 3 Released
Thursday April 3, 2017 Kaufman Lynn Construction received Addendum No. 3 from William
Garviso of the City of Miami Beach kicking off Phase Il of the RFP process.

Kick-Off Worksheet and Responsibility Matrix (Checklist) Created

Upon receipt of Addendum 3, Kaufman Lynn’s marketing department created a Kick-Off
Worksheet and Responsivity Matrix (checklist) for all parties involved with the response to the
RFP,

Kick-off Meeting

The Kaufman Lynn team attended the Pre-Submittal Meeting held by the City on Tuesday, April
25 and we as a team held our “kick-off” meeting a few hours after that on the same day and
reviewed the Kick-Off Worksheet and assigned tasks and deadlines for the Responsibility Matrix.

Update Meetings
As part of the process we held on-going status meetings to review progress and update the
Responsibility Matrix. '




KAUFMAN LYNN
CONSTRUCTION

Addendum 4

On Friday April 28, 2017, Addendum No. 4 was received and the matrix was subsequently
updated to reflect the new requirements and forms on Monday, May 1st. On Tuesday, May
2nd, Sectionl of Exhibit A and Exhibit B (Sample Agreement) were printed, Exhibit B was left

with legal for review and two copies of Section 1 of Exhibit A were given to the executive

assistant (Lynn Almeida) for processing by the President/CEO (Michael Kaufman). Both copies
were signed by President/CEQ, Michael Kaufman, and notarized by Lynn Almeida. The copies
were then returned to marketing specialist, Kathleen Bernard. Kathleen stored both files in the
proposal response folder until June 28th when the proposal was bound for review and
submission,

Additional Addendums
For Addendums 5-8 each were received and the Responsibility Matrix updated as needed.

Review

Before submitting on Thursday, June 29th the book underwent a thorough review by our “Red
Team” to check for compliance and responsiveness on Wednesday, june 28th. The Red Team is
responsible for ensuring all of the RFP/RQ requirements are met prior to submission. Then on
June 29th the Marketing Manager reviewed the proposal for compliance prior to sealing and
then were placed in to a box and sealed for submission. At that point Kaufman Lynn's response
was delivered to the Clty.
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KAUFMAN LYNN July 18, 2017
CONSTRUCTION

{Via Hand Delivery, Overnight Mail, and Emaill/immyMorales@miamibeachfl.gov))
Jimmy Morales, City Manager

City of Miami Beach

1700 Convention Center Drive

4™ Floor

Miam! Beach, FL 33139

RE: RESPONSE TO CITY’S CORRESPONDENCE AND REQUEST FOR RECONSIDERATION/MEETING
CITY OF MIAMI BEACH REQUEST FOR PROPOSAL NO. 2016-204-KB

Mr, Morales,

Kaufman Lynn Construction, Inc. Is in receipt of the City of Miami Beach (the “Clty”) Procurement
Departments’ correspondence dated vyesterday July 17, 2017 identified as a “Letter of Non-
Responsiveness” and asserting that Kaufman Lynn Construction’s propasal in connectlon with City RFP
No. 2016-204-KB (“RFP”) was not responsive and will therefore not be recommended to the City
Commissioner, As Chief Legal Officer, | have been asked to respond to the legal and factual allegations
set forth therein as well as request reconsideration. We also respectfully request a meeting with the City
Manager before a recommendation is presented to the City Commission that excludes Kaufman Lynn
Construction’s Proposal. Upon recelpt, please contact our Vice President of Development Jeffrey Zalkin
(954.812.7852) so that we may fully have an opportunity to meet and discuss the City’s position.

Lack of Responsiveness Letter

The City’s Procurement Department asserts that the Cost Tender Form’s Certification Page was
missing from Kaufman Lynn Construction’s Sealed Cost Proposal and relies on the case Electric Co. v, Dade
County. Based on our internal review and Investigation, Kaufman Lynn Construction provided a complete
Cost Tender Form which was removed from a Sealed Cost Proposal envelope, read from, and relied upon
as part of the technical proposal, presentation, and deliberations held on July 11, 2017 by the City as set
forth in Section 0400 detalled in the RFP, page 18. As you are aware, the City Manager’s representative
David Martinez was present during such deliberatlons and at that time, there was no objectlon that the
Cost Tender Form was incomplete ot otherwise unresponsive. To establish chain of custody, enclosed
please find a copy of our original flle verslon maintained as part of Kaufman Lynn Construction’s record
keeping process which mirrors what was included In the Sealed Cost Proposal envelope and required by
the City. Regardless, for the reasons set forth below, Kaufman Lynn Construction’s Bid was responsive
and must be considered for the best interest of the city.

Qverview

On July 11, 2017, Kaufman Lynn Construction participated in the Phase || Technical Presentation
as part of the RFP process. As part of the presentation, the city reviewed the Cost Tender Form and
Technical Proposal. At that time, the City, by and through four panelists, collectively ranked Kaufman Lynn
Construction’s Proposal was superior to the other participants and in the best interest of the City. In
particular, three out of four panelists ranked Kaufman Lynn Construction’s Proposal first and
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accumnulatively, Kaufman Lynn Construction’s Proposal exceeded the second ranked proposal by a
significant 10 points.

At no relevant time did the City upon the review and incorporation of the Tender Cost Form
identify any deficlencles, At no relevant time during the bidding process, phase |, or phase |l evaluation
process were any deficiencies Identified that might give Kaufman Lynn Construction an unfalr advantage
over the other bidders or otherwise restrict or stifle competition. In other words, at the time of Clty's July
11, 2017 deliberation, nothing was deemed to unfalrly impact the evaluation or review of Kaufman Lynn
Construction’s Proposal or other bidder’s information.

Any deficlency in the Cost Tender Form would have been noted during the July 11, 2017
deliberation because the Cost Tender From was specifically highlighted and discussed due to the alternate
facade notation. As part of the delibarations and presentation, Kaufman Lynn Construction discussed the
facade and pricing while committing to the pricing as set forth in the Tender Cost Form. Agaln, as part of
the dellberations, the City confirmed recelpt and applied the Cost Tender Form without noting any
deficiency.

City Manager’s Duties and Responsibilities

Pursuant to the RFP, the City Manager is authorized to recommend to the Clty Commission the
respondent(s) he deems to be in the best interest of the City. To exclude Kaufman Lynn Construction’s
Proposal from the City Manager’s review would not be In the best Interest of the City. Instead, the RFP
highlights Miami Beach City Code (the “Code”) Section 2-369 which lists relevant factors such as abllity,
capacity, and skill, Under Code Section 2-371, it is the City Manager or clty attorney that determines
responsiveness of a proposal and not the Procurement Department. Accordingly, Kaufman Lynn
Construction hereby request the opportunity to speak with the City Manager as part of its request that
the City reconsider its determination of lack of responsiveness.

Materiality

It is important to note that even assuming, arguendo, Kaufman Lynn Construction’s Cost Tender
Form did not include Section 1, such omission, which Is again denied, lacks materiality as defined under
applicable case law or otherwise as to overcome the July 11, 2017 deliberations finding Kaufman Lynn
Construction’s proposal was in the best interest of the city. Under Florida Statute, 287.012(26)
“Responsive bid,” “responsive proposal,” or “responsive reply” means a bid, or proposal, or reply
submitted by a responsive and responsible vendor which conforms in all material respects to the
solicitation. In this matter, the Clty asserts that Kaufman Lynn Construction did not certify [ts commitment
to performing as required by the RFP,

Kaufman Lynn Construction meets this requirement because Section | of the Cost Tender Form
was contained in the Sealed Cost Proposal. In addition, Section Il of the Cost Tender Form includes a
certification which specifically states, “| certify that | am authorized to execute this proposal and commit
the proposing firm” among other language affirmatively committing to the proposal presented especially
in conjunction with the attached Contractor’s Clarifications. Contractor’s Clarifications commit to the
pricing set forth In Section Il of the Cost Tender Form as well as other requirements contained [n the RFP




MR. JiMMY L. MORALES
Juiy 18,2017
PAGE3 OF5

KAUFMAN LYNN
CONSTRUCTION

and Addendums., The Phase Il evaluation and deliberations further included oral commitments that
Kaufman Lynn Construction to Guaranteed Maximum Price. Further, Kaufman Lynn Construction will not
and has not provided any indication that it will not commit to the representations already contained in
Section ll, the Cost Tender Form, its Proposal, or the Clarifications set forth therein,

Irregularities may be Waived

Kaufman Lynn Construction further notes that the City has the authority to waive any and all
irregularities in any and all formal bids per Code Section 2-367 and applicable law. Even if Kaufman Lynn
did not submit a one-page Proposal Certification, such absence would be immaterial (a minor irregularity)
and Is certainly waivable. Such page has nothing to do with the competitive nature of the solicltation or
place a proposer such as Kaufman Lynn in a competitive advantage. See Harry Pepper & Associates, Inc.
v. City of Cape Coral, 352 So.2d 1190, 1193 (Fla. 2d DCA 1977) (“The test for measuring whether a
deviation In a bid is sufficiently material to destroy its competitive character Is whether the variation
affects the amount of the bid by giving the bidder an advantage or benefit not enjoyed by other bidders,”).

This clalmed omission does NOT impact the price or affect the price In any way, It does NOT
destroy the competitive nature of the RFP’s bidding process, It does NOT give one proposer a competitive
advantage over another proposer. And, it does NOT and did not prevent the City from making a fair
comparison of the proposals it received. See Tropabest Foods, Inc. v. State, Dept, of General Services, 493
S0.2d 50 (Fla. 1** DCA 1986) (finding that although successful bidder’s bid violated bid specification the
violation did not affect the price of the bid and the “purpose of competitive bidding is to secure the lowest
responsible offer and minor irregularities can be wajved in effectuating that purpose.”) As the Tropabest
Foods Caurt long maintained,

However, although a bid containing a material variance is unacceptable, not every deviation
from the invitation to bid is material, It is only material If it gives the bidder o substantial
advantage over the other bidders and thereby restricts or stifles competition,

493 So.2d at 52. This long-standing principle was further confirmed by the Third District in
Intercontinental Properties, Inc, v. State Dept. of Mealth and Rehabilitative Services, 606 So.2d 380, 386
(Fla. 3d DCA 1992), stating that there is a very strong public interast in favor of saving tax dollars in
awarding public contracts. There is no public interest, much less a substantial public interest, in
disqualifying supericer bidders for technical deficiencles In form, the superior bidder did not derive any
unfair competitive advantage by reason of the technical omission.

Indeed, In Intercontinental Propertles, the Third District stated that the bidder’s fallure to attach
proof of the agent’s authority was nonconforming and easily remedied: “This is plainly the sort of
deficlency which a public agency can, in its discretion, allow a bidder to cure after the fact.,” Id at 386-87,

Henhce, although a bidder cannot change Its bid after bid-opening, a proposer can cure minor
Irregularities after bid-opening. See Harry Pepper & Assocliates, Ing, 352 So.2d at 1192 (Fla, 2d DCA 1977)
(explaining bid could not be amended post opening because the bid Included the wrong brand of pumps
to be installed per the specifications and there was a big difference between the pumps that impacted
the sollcitation).
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The Robinson Case Supports Kaufman Lynn Constructions Request for Reconsideration

The Procurement Department’s reliance of the Robinson Case is misplaced. The Robinson Coutt,
when applying the two prongs of determining materiality, stated that a direct and Intentlonal variance of
the Instructions did not amount to materiality. In Robinson, although required and set forth in direct
contradiction of a government agency’s written instructions, a superior bidder failed to provide a bid hond
and Instead provided a cashier's check, The Court held that the superior bidder should have prevailed
because the variance should not be deemed material. The lack of a bid bond did not deprive the
municipality of its assurance that the contract will be entered into, performed, and guaranteed according
to Its specified requirements. The Robinson Court highlighted the fact that the request for bid
contemplates the need for the superior bidder will be required to enter Into an agreement as described
in the “Advertisement to Bid.” Even more importantly, the Court determined that a variance should only
be consldered material “if it give the bidder a substantial advantage over the other bidders, and thereby
restricts or stifles competition.” Id. at 1034,

The City has not and cannot state how a missing signature page glves Kaufman Lynn Construction
an substantial advantage over the other bidders, especially in light of the fact deliberations took place
hefore any deficiency was asserted, Like In Robinson, every bidder responding to the RFP were onh equal
footing during the Phase | and Phase [l evaluations and deliberations.

Furthet, In addition to the RFP requiring the successful bidder to enter Into, perfarm, and guaranty
according to the specific requirements of the RFP, Kaufman Lynn Construction made commitments to
perform the same by responding the RFP with its Proposal, including a certification on Section I, verifying
its commitment as part of the oral presentation and deliberations, and set forth the commitment [n detall
in Its Clarification. Kaufman Lynn Construction’s commitments besides those found on the missing Section
| go beyond those commitments required by applicable law. Kaufman Lynn Construction’s purported lack
of responsiveness does not rise to the level of falling to provide a bid bond which our Courts have deemed

immaterial.

Summary of other Relevant Cases

Although Kaufman Lynn did submit the Section | of the Cost Tender Form, the City’s Letter of Non-
Responsiveness letter is really much ado about nothing since this deals with a minor, waivable irregularity.
In further support of this, in Technical Sales of Jacksonvllle, Inc. v City of Jacksonville, 258 So.2d 839 (Fla.
15 DCA 1972), the First District held that the City could walve the fact that the successful bidder falled to
submit a bid on the proper form contrary to the instructions to bidders that also required the bidders to
note any exception to the specifications, which the successful bidder failed to do. See also, e.g., Trimble
Navigation Limited Corp. v. Department of Transportation, Case No. 12-3862BID, 2013 WL 2395587
(DOAH May 28, 2013) (Department’s decision to waive RFP’s requirements for three references on
letterhead did not give proposer a competitive advantage); Sunshine Towing @Broward, Inc. v.
Department _of Transportation, Case No. 10-0134BID, 2010 WL 1417770 (DOAH April 6, 2010}
(Department could walve proposer’s failure to include required occupatlonal licenses as this was a minor
irregularity); Palm Beach County Youth Coalition v, Palm Beach County Workforce Davelopment Board,
Case No. 00-1527BID, 2000 WL 1612168 {(DOAH October 20, 2000) (omissions in proposer's proposal
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including not providing a certification was a minor irregularity that should have been waived in light of
the circumstances); Professlonal Centre IV, Inc. v, Department of Health and Rehabilitative Services, Case

No, 90-4063BID, 1990 WL 749245 (DOAH August 6, 1990) (fallure to include certification letter set forth
in bid submittal form could have been waived in light of the clrcumstances).!

MN Ic"

To the extent required, please also accept this correspondence as a response 1o the footnote on
page 2. As clarifled in Addendum 8, existing and unforeseen conditlons includes management of soll
encountered, The GMP form includes duplicative line itemns based on Addendum 8: (1) existing conditions
and (2) site remediation, In other words, line items for existing conditions includes managing all soll
encountered as affirmatively addressed in Contractor’s Clarifications (sections 2.p. and 3.g.). Accordingly,
Site Remediation costs different and distinct from those required under Addendum 8 are not Included
and hence “NIC” which stands for Not Included. Likewise to the extent Site Remedlation involves Existing
Conditions, such costs are part of the Existing Conditions and the total GMP as clarified by Contractor’s
Clarification.

Using the same analysis in connection with the Section | page of the Cost Tender Form above, the
use of the term “NIC” or Not Included In light of Addendum 8, the Tender Cost Form, and Contractor's
Clarifications should not be considered unresponsiveness.

Conclusion

Kaufman Lynn Construction trusts that the City will consider Kaufman Lynn Construction’s factual
and legal arguments and look forward to speaking with you in greater detail. Please note, we are providing
this correspondence In response to the City’s Letter of Non-Responsiveness and not as patt of a Protest
Process because, among other reasons, the Initiating a Bid Protest would be pre-mature at this time and
Kaufman Lynn Construction Is hopeful we can avoid protracted dispute resolution procedures. However,
Kaufman Lynn Constructlon s not waiving and hereby reserves Its right to pursue all remedies available
including protesting any award or recommendation that dees not include Kaufman Lynn Construction’s
proposal. As stated above, we are hopeful a meeting between yourself and Jeffrey Zalkin can take place
as soon as possible and before a recommendation is provided to the Clty’s Commission. In the meantime,
should you or your city attorney require any additional information please do not hesitate to contact me.
Thank you for your time and attentlon.

Very truly yours,

iy

Hans H. Huang

cc: via emall;
Krista Bada, Kristabada@miamibeachfl.gov
Rafael Granado, RafaelGranado@miamibeachfl.gov

L This is just an example of decislons treating analogous omissions as nothing more than a walvable, minor Irregularity,




" gectlon 1 ~Certileation

The undersighed, as Proposer, hereby declares that the only persons Infarested In this propbsal g8 principal are named helsln

and that no peraon other than heraln mentionad has any Inferest in this proposat or In the Gontract to be entered Info; that this

proposal s mede without connestion with any: other parson, firm, or parties making & proposal; and that ft Is, In &ll respects,
magle faltly and In good falth withaut eolluslon orfraud. ,

The Proposer further deolares that It hes exarined the site of the Work and Infarmed teelf fully of ll conditions pertalning to the
place where the Wotk s fo be done; that it has examined the Contract Doctiments and all addenda therafo furnished hafore the
opening of the proposals, as acknawledged helow; and that it has satlsfied ltself about the Work ta be performad; and all other
required Informeiflon with the propesal; and that this propesal ls submitted voluntarlly and willingly.

The: Proposer agress, If this proposat ls accepted, to contract with the Clty, & paliiioal subdivislon of the State of Flerlda,
pursuant fo the terms and sondltions: of the Contract Documents arid to furnish all necessary materlals, equipment, machinety;
tools, apparatus, means of transyortation, and all labar naeessary to construst and cemplate within the tine limlts speeifiad the
Wark covered:by the Contract Decuments forthe Project entltled;

' REQUEST FOR PROPQSALS (RFP) No, 2018-204-KB.
DESIGN/BUILD 8ERVICES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRUCTURE FOR THE
GOLLING PARK PARKING GARAGE (PHASE II)

The Proposer also agrees fo fumish the requited Petformance Bond and Payment Bond or altematlve farm of secutlly, If
. permitted by the Clty, each for not.less than the total propesal price plus alternates, If any, provided In the RFP Pricae Farm in
Secflon 00408 and fo furnishthe ragulred Certifieate(s) of Insuranae,

In-the event of arithmetical etrors bigtween the divislon totals and the fotal hase proposal Ih the RFP Prlos Form, the Proposer
agrees thal the totel base proy.osal shall govern, Inthe event of a disarepancy hefween the numerical total base. propesal and
the written fotal base proposal, the-written total base proposal shall govern. In absance of totals-submitfed for any divisien cost,
the Clty shall Tnterpret a8 no propoaal for the diviston, whish may disqually the Propassr.

Name of Propusai’s Aulhorizad Representativer Thoof Praposat's Aulhorlzed Rapresentative:

Michael Kaufman President and CEO

SlgnetUra of Proposers Autanzed Repragpntalivet ' Dafe! :
State of FLORIH ) on tis A~y of {1}

personally Al

) appearaghbefon ,
stafed that .(sia- the 295 of I
cotporafion, and that the Instrument was slgned Tn behalf of the: o

diraplors and acknowledgad sald Insirument to be. Its voluntafy/act &

g

Netary Pubile Stale of Florida

#0 8% Len Amelda . ' .
AN 7 Wi g oot Notary Publlc for the Stata of Flrlda
[ L h . )

My Commiasion Explres:

% | ADPENDUM NG, 4
REQUEST FOR PROPOSALS NOi 2016-204-KE
DESIGN/BIILD SERVIGES FOR A NEW PARKING GARAGE FACILITY AND RELATED INFRASTRLCTURE FOR THE
COLLINS FARK PARKING GARAGE (PHASE 1)

et ey

i S S




