
                  

                     PLANNING DEPARTMENT 
 

 

BOARD OF ADJUSTMENT 
 
FROM:  Thomas R. Mooney, AICP  

Planning Director  
 
DATE: May 5, 2023   
 
RE: File No. ZBA23-0146  
 1330 15th Street   
 Appeal of a Decision Regarding a Non-Conforming Suite Hotel Use 
  
 
 

1330 15th Street LLC (“Appellant) - An application has been filed appealing a determination 

of the Planning Director, in connection with a request to reinstate a non-conforming suite hotel 

use on a property located in a multifamily residential district.  This appeal has been filed 

pursuant to Sections 118-9 and 118-397 of the City’s Land Development Regulations. 

 
STAFF RECOMMENDATION 
Deny the appeal and affirm the determination of the Planning Director.  
 
LEGAL DESCRIPTION 
The east 30 ft of Lot 2 & west 1/2 of Lot 3, Block 79, of Alton Beach Bay Front Re-Subdivision, 
According to the Plat thereof, as recorded in Platbook 16, Page 1 of the Public Records of 
Miami-Dade County, Florida. 
 
BACKGROUND 
Based on City Building Card records (Exhibit ‘CMB-A’), the multifamily residential building at 
1330 15th Street (the “Property”) was originally constructed as an ‘apartment house’ with 4 
units in 1946. The Property is zoned RM-1, Residential Multifamily / Low Intensity. 
 
The Property is also located within the West Avenue Bayfront Overlay District (“Overlay 
District” or “Overlay”). This Overlay includes properties in the RM-1, residential multifamily low 
intensity and RM-2, residential multifamily medium intensity, zoning districts. There are no 
historic districts or individually designated historic sites with the Overlay District. 
 
The City Commission created the Overlay District on June 19th, 2002, pursuant to Ordinance 
No. 2002-3374. The primary reason for the creation of the Overlay was to preserve the 
character and quality of life of the neighborhoods surrounding West Avenue, which, at the 
time, was being impacted by infill development that did not reflect the cohesive low-scale 
character of the area. The Overlay District expanded the list of main permitted uses for existing 
low-scale buildings in the neighborhood to include offices, suite hotels and bed and breakfast 
inns. Included in the adopted Ordinance was express criteria to convert and operate a suite 
hotel in the Overlay area. 
 
The rationale for including these uses was to provide incentives to retain and adaptively re-
use existing single family and/or multifamily buildings that are no more than three (3) stories 
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in height.  Additionally, the parking regulations were modified to include the allowance for a 
limited number of parking spaces within required front yards.   
 
Prior to the creation of the Overlay District, hotels, apartment-hotels, and suite hotels were 
permitted uses in the RM-2 and RM-3 zoning districts in the neighborhood. In the RM-1 zoning 
district, and within the subject area, only single-family homes, townhomes, apartments and 
bed and breakfast inns were permitted prior to the Overlay. The creation of the Overlay District 
expanded the list of main permitted uses within the RM-1 zoning district to include suite hotels 
and offices consistent with the regulations for the RO, residential office zoning district.  
 
On October 14, 2020, the City Commission adopted Ordinance No. 2020-4364, which 
removed suite hotels as an allowable use within the Overlay District. Offices, as well as bed 
& breakfast inns within existing single-family homes, were still permitted as part of the 
renovation of existing structures in the Overlay. However, on September 17, 2021, the City 
Commission adopted Ordinance No. 2021-4443, which prohibited any future bed and 
breakfast inns within the Overlay. 
 
HISTORY OF THE USE OF THE PROPERTY 
The multifamily building that is the subject of this appeal was licensed as a 4-unit residential 
apartment building until 2018, when building permit #BC1806547 was issued to renovate and 
convert the existing 4-unit residential building to an 8-unit suite hotel. On March 4, 2019, and 
May 14, 2019, a Temporary Certificate of Occupancy (TCO) (Exhibit ‘CMB-B’) and Final 
Certificate of Occupancy (CO) (Exhibit ‘CMB-C’) were issued, respectively, for an 8-unit suite 
hotel.  
 
On February 19, 2019, a new Business Tax Receipt (BTR # 005837-01-2019 / Exhibit ’CMB-
D’) was issued to NOTUS LLC, as the owner of the Property at the time, for an 8-room suite 
hotel. The BTR was renewed for the 2019 - 2020 fiscal year.  On December 3, 2019, a system 
entry by the Finance Department BTR Division was completed to upload a notice submitted 
by the then-owner of the Property (NOTUS LLC), dated November 27, 2019, advising the 
Finance Department that the Property had been sold on November 14, 2019, and requesting 
to close both the BTR and Resort Tax accounts (BTR005837-01-2019 and RT #2159811) for 
the Property (Exhibit ‘CMB-E’).  At this point the business was deemed closed. 
 
The following is a timeline of the Certificate of Use (CU) and BTR activity for the Property, 
since November 27, 2019, based on City records: 
 
December 27, 2019: 
A new BTR application was submitted through the Finance Department by an entity named 
‘1330 15th Street LLC,’ which is the current owner of the Property (“Owner” or “Appellant”) 
(Exhibit ‘CMB-F’).  A new BTR number (BTR008501-12-2019) was assigned to the 
application and the request was entered in the system as follows: 
 

‘Apartment Building 8 Units/15 Rooms // 1330 15th Street 
Previous BTR005837-01-2019 Hotel 8 Units 
Previous RL-87036062 Apartment Building 4 Units / 15 Rooms’ 
 

In order to process the BTR request through the internal multidisciplinary department review, 
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a BLPL record (BLPL2019-08005) was also created and linked to the new BTR.  The BLPL 
record was created with the following description:  
 

‘APT BUILDING 8 UNITS - LOCATED 1330 15TH STREET.  
PREVIOUS BTR - BTR005837-01-2018’ (Exhibit ‘CMB-G’) 

 
This BLPL was internally circulated and approved by the Code Compliance Department, 
Building Department, Planning Department and Finance Department on December 30, 2019 
(Exhibit ‘CMB-G’). 
 
May 19, 2020: 
Finance Department records show that a new CU and BTR (BTR008501-12-2019) was issued 
for 8 residential apartment units and that all applicable fees were paid (Exhibit ‘CMB-H’).  The 
BTR categories for “apartment rooms” and “apartment buildings (rental), not including 
kitchens and bathrooms” are used for non-transient, residential apartments. Also, a new 
Resort Tax (RTX) account was created by the Finance Department. According to the Finance 
Department, both the BTR and RTX accounts were created based on Florida Department of 
Business and Professional Regulation License No. TAP2330379, for Transient Apartment. 
The Finance Department further confirmed that “all of the resort taxes paid, from late 2019 to 
the present, have been for residential-apartment use” (Exhibit ‘CMB-I’). 
 
September 30, 2020: 
The BTR for 8 residential apartments (BTR008501-12-2019) expired. 
 
October 14, 2020: 
Ordinance 2020-4364, which prohibited suite hotels in the West Avenue Overlay, was adopted 
by the City Commission.  NOTE: The Planning Board transmitted this ordinance to the City 
Commission with a favorable recommendation on August 25, 2020, thus initiating zoning in 
progress and establishing August 25, 2020 as the effective date of the legislation. 
 
December 22, 2020: 
The previously issued BTR for 8 residential apartments which, again, is the BTR category 
utilized by the City for non-transient apartments (BTR008501-12-2019), was renewed for 
Fiscal Year 2020-2021.  Finance Department records show that all fees were paid (Exhibit 
‘CMB-J’). 
 
September 24, 2021: 
Pursuant to the bifurcated CU – BTR review process, which was implemented in August 2020, 
CU applications for the short-term rental of the apartment units at 1330 15th Street were 
submitted for each unit. 
 
September 30, 2021: 
Finance Department records show that the BTR for 8 residential apartments (BTR008501-12-
2019) expired.  As there was an outstanding late fee balance of $14.90, the renewal BTR for 
the fiscal year 2021-2022 is still in ‘pending’ status.   

  
 



Page 4 of 23 
ZBA23-0146 – 1330 15th Street   
May 5, 2023   

 
October 7, 2021: 
All of the CU applications for the short-term rental of apartment units at 1330 15th Street were 
denied by the Planning Department, as the short-term rental of apartment units is prohibited 
in the underlying RM-1 zoning district.  
 
STANDARD OF REVIEW AND VOTING REQUIREMENT 
Pursuant to City Code Section 118-9(b)(2)(E), the standard of review for administrative 
appeals to the Board of Adjustment is “de novo, meaning that the party appealing the 
administrative decision bears the burden of going forward with evidence and of persuasion[,] 
. . . and to that end, the board shall have all the powers of the officer from whom the appeal 
Is taken.”  
 
In order to reverse a determination of the Planning Director, a five-sevenths vote of the Board 
of Adjustment (the “Board”) is required. See City Code Section 118-9(b)(4).  
 
DETERMINATIONS AS TO LEGAL NON-CONFORMING USES 
Chapter 118 of the City Code, at Article IX, entitled “Nonconformances,” establishes 
regulations governing “non-conforming uses,” which are defined as “a use which exists 
lawfully prior to the effective date of these land development regulations and is maintained at 
the time of and after the effective date of these land development regulations, although it does 
not conform to the use restrictions of these land development regulations.”1  
 
City Code Section 118-390 refers to “nonconformity” as “a use, building, or lot that does not 
comply with the regulations of this article,” and provides that “only legally established 
nonconformities shall have rights under this section.” The term “legally established” is defined, 
in pertinent part, to apply to “an existing use which conformed to the code at the time it was 
established.”  
 
City Code Section 118-394 governs the discontinuance, including abandonment, of 
nonconforming uses. Section 118-394(b) specifically provides that “if there is an intentional 
and voluntary abandonment of a nonconforming use for a period of more than 183 consecutive 
days, or if a nonconforming use is changed to a conforming use, said use shall lose its 
nonconforming status.”  
 

Sec. 118-394. Discontinuance of nonconforming uses. 
(a) A nonconforming use may not be enlarged, extended, 
intensified, or changed, except for a change to a use permitted in 
the district in which the property is located.  
(b) If there is an intentional and voluntary abandonment of a 
nonconforming use for a period of more than 183 consecutive days, 
or if a nonconforming use is changed to a conforming use, said use 
shall lose its nonconforming status. Thereafter, subsequent 
occupancy and use of the land, building, and/or structure shall 
conform to the regulations of the districts in which the property is 

 
1  The City’s regulations on nonconformances provide that “[t]he intent of this section is to 
encourage nonconformities to ultimately be brought into compliance with current regulations.”  
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located and any structural alterations necessary to make the 
structure or building conform to the regulations of the district in 
which the property is located shall be required. An intentional and 
voluntary abandonment of use includes, but is not limited to, 
vacancy of the building or structure in which the nonconforming use 
was conducted, or discontinuance of the activities consistent with 
or required for the operation of such nonconforming use.  
(c) The planning director or designee shall evaluate the 
evidence of an intentional and voluntary abandonment of a 
nonconforming use and determine the status of the nonconforming 
use. In order for a nonconforming use to retain a nonconforming 
status, the evidence, collectively, shall at a minimum demonstrate 
at least one of the following:  

(1) Continual operation of the use;  
(2) Continual possession of any necessary and valid 
state and local permits, building permits, licenses, or 
active/pending application(s) for approval related to 
prolonging the existence of the use.  

(d) Evidence of an intentional and voluntary abandonment of a 
nonconforming use may include, but shall not be limited to:  

(1) Public records, including those available through 
applicable City of Miami Beach, Miami-Dade County, and 
State of Florida agencies;  
(2) Utility records, including water/sewer accounts, solid 
waste accounts, and electrical service accounts;  
(3) Property records, including executed lease or sales 
contracts. 

 
Section 118-397 sets forth the procedures and appellate process regarding determinations of 
a nonconforming use, as noted herein: 
 

Sec. 118-397. - Existence of a nonconforming building or use. 
(a) The planning and zoning director shall make a determination as 
to the existence of a nonconforming use or building and in so doing 
may make use of affidavits and investigation in addition to the data 
presented on the city's building card, occupational license or any 
other official record of the city. 
(b) The question as to whether a nonconforming use or building 
exists shall be a question of fact and in case of doubt or challenge 
raised to the determination made by the planning and zoning 
director, the question shall be decided by appeal to the board of 
adjustment pursuant to the requirements of section 118-9. In 
making the determination the board may require certain 
improvements that are necessary to ensure that the nonconforming 
use or building will not have a negative impact on the neighborhood. 

 

https://library.municode.com/fl/miami_beach/codes/code_of_ordinances?nodeId=SPBLADERE_CH118ADREPR_ARTIINGE_S118-9REAPPR
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In accordance with the above noted section of the City Code, the Planning Director is 
authorized to determine whether a use is legal nonconforming. As part of that analysis, the 
Planning Director is required, under Section 118-394, to determine whether a nonconforming 
use was intentionally abandoned, or whether it was changed to a conforming use, either of 
which would result in a discontinuance of the nonconforming use.  The Board of Adjustment 
has jurisdiction to hear an appeal from a determination of the Planning Director as to whether 
a use is legal nonconforming.  
 
RESPONSE TO PETITION (First Letter Dated February 22, 2023) 
Summary of the Appeal 
In the initial letter submitted with the appeal application, dated February 22, 2023, 1330 15th 
Street LLC (the “Owner” or “Appellant”) indicates that on October 1, 2019, the City renewed 
the BTR for an 8-unit suite hotel on the Property, and that on or around November 12, 2019, 
the Property was sold to the Appellant. The letter also states that the Appellant never intended 
to forgo or abandon the Suite Hotel use that existed at the time, and that the Appellant never 
requested, permitted or authorized changes or revisions to the Certificate of Use or BTR. 
 
Finally, the Appellant has requested that the Board grant the appeal, and reverse the Planning 
Director, and take the following actions: 
 

1. Issue a Business Tax Receipt (BTR) and Certificate of Use (CU) for the previous use 
of Suite Hotel; or 

2. In the alternative, authorize the use of the property as a transient apartment (short 
term rental). 

 
Planning Director’s Response 
First, the role of the Board with regard to this appeal is to determine whether the previously 
authorized use of suite hotel, which is now non-conforming at the subject site, was, in fact, 
abandoned or changed to a conforming use. If the Board determines that the suite hotel use 
was abandoned or changed to a conforming use (i.e. non-transient residential apartment), 
then the Board must affirm the decision of the Planning Director. Alternatively, if the Board 
determines that the previous use of Suite Hotel was not abandoned, the Board may grant the 
appeal and reverse the decision of the Planning Director, which would allow for the property 
owner to re-apply for a new CU and BTR for a suite hotel use.  
 
Importantly, the Board, as part of these proceedings, does not have the authority to permit 
transient apartment units, or the short-term rental of apartment units, on the Property. Such 
use has been prohibited in the district since at least 2010, and there is no record of transient 
apartment units or short-term rentals ever being authorized on the Property. To reiterate, the 
only question before the Board is whether the Suite Hotel use is legal nonconforming and 
therefore may be reinstituted. 
 
As noted in the background section of this Staff Report, on December 27, 2019, a new BTR 
application was submitted by the current property owner (1330 15th Street LLC) to the Finance 
Department (Exhibit ‘CMB-F’).  A new BTR number (BTR008501-12-2019) was assigned to 
the application and the request was entered in the system as follows: 
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‘Apartment Building 8 Units/15 Rooms // 1330 15th Street 
Previous BTR005837-01-2019 Hotel 8 Units 
Previous RL-87036062 Apartment Building 4 Units / 15 Rooms’ 
 

The application was completed by hand, dated 11/18/2019, and signed by Ananthan 
Thangavel, the manager of 1330 15th Street LLC (Owner). The type of business is noted as 
“Apt Bldg.”, which was written below the crossed-out phrase “short term rental.” This 
application form indicated that the use applied for was an apartment building, and not a hotel, 
suite hotel, or short term rental (of apartment units).  For purposes of the Planning 
Department’s analysis under Section 118-394 as to whether a use is legal non-conforming, 
the change of use to “apartment building,” which is a conforming use, evidences both (i) an 
abandonment of the nonconforming suite hotel use, and (ii) a change from a nonconforming 
use to a conforming use. When a nonconforming use is abandoned for more than 183 days 
or changed to a conforming use, the nonconforming use cannot be reinstated. See Section 
118-394(b) of the City Code.  
 
The application was reviewed exactly in the form it was submitted, in accordance with the 
City’s standard review procedure, without any modification by City staff. No evidence 
submitted to the Planning Department at the time of the 2019 application supports the 
Appellant’s contention that the Appellant never intended to abandon the previous suite hotel 
use. Additionally, the application – which expressly requested approval for an apartment 
building – refutes the Owner’s claim that the Owner never requested, permitted or authorized 
changes or revisions to the Certificate of Use or BTR. In fact, no dispute was raised by the 
Owner until approximately 2 years after the change of use (to residential apartment) was 
processed.  
 
The Planning Department must rely on the accuracy of the submissions of a property owner. 
And, based on the application submitted, the Owner affirmatively applied to change the use 
of the Property to a residential apartment building. A residential apartment building, which was 
the stated use on the application form submitted by the Owner, not the City, is a permitted 
use in the underlying zoning district.  Accordingly, City staff performed its review based upon 
this description, and the BTR was approved for 8 residential apartments (BTR008501-12-
2019). Additionally, as further noted in the background section, this BTR was renewed for the 
following fiscal year (2020-2021) on December 22, 2020, and Finance Department records 
show all fees were paid (Exhibit ‘CMB-J’). 
 
RESPONSE TO PETITION (Second Letter Dated April 17, 2023) 
Summary of Appellant’s Second Letter 
In the second letter submitted by the Appellant, dated April 17, 2023, the Appellant notes the 
following: 
 

• On December 18, 2019, a State License for Transient Apartment License was 
obtained.  
 

• When the BTR was approved on December 30, 2019, the review by the Building 
Review was passed with a comment “ok per CO1901320”. CO19-1320 is the 
Certificate of Occupancy for the 8-unit suite hotel. 
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• When the Resort Tax application was submitted, the registration form noted that the 
“Kind of Business” was identified as “Hotel/Motel”. Additionally, when setting up the 
resort tax account, an Annual Smoke Detectors Inspection/Test Report was required 
to be submitted, and the Appellant submitted this report with “short-term rental” listed 
as the type of occupancy. 

 
In summary, the Appellant relies on the following: Transient Apartment License, the Certificate 
of Occupancy for an 8 unit suite hotel and the fact that the Owner indicated Hotel/Motel/Short-
Term Rental on the resort tax application forms.  
 
Planning Director’s Response 
A Certificate of Occupancy (CO) for a building is issued by the Building Official pursuant to 
the requirements of the Florida Building Code. The change in use for the Property approved 
by the City in December 2019 was considered a change from a more intense use (hotel) to a 
less intense use (apartment), and no modifications to the building were required as all of the 
units met the applicable standards and requirements for a residential apartment use. As such, 
the Building Department reviewer in December 2019 may have concluded that a non-transient 
residential apartment use was less intense than the previous use of hotel and approved the 
CU on that basis. Regardless, the property owner can, and at this point should, modify the 
CO for the property by submitting a permit application to change the CO to residential 
apartment. This would be an easy, straightforward application, as all the units in the building 
contain full kitchens and meet all applicable requirements for a residential use. 
 
Regarding the Transient Apartment License obtained from the Florida Department of 
Business and Professional Regulation (“DBPR”) on December 18, 2019, such license does 
not supersede or preempt applicable City Land Development Regulations pertaining to the 
use of the Property. A business operator’s compliance with State regulatory requirements is 
a separate matter from whether the use is consistent with the City’s Land Development 
Regulations. Since transient apartments are, and have been since 2010, prohibited at the 
subject property, and since suite hotels have been prohibited since 2020, the State license 
has no bearing on the CU application submitted in 2021 for short-term rentals. 
 
As it pertains to the Resort Tax Registration Form, dated April 12, 2020, the Owner checked 
“Hotel/Motel” under the “Kind of Business.” However, Staff has confirmed with the Finance 
Department, that from late 2019 to the present, all resort taxes paid have been for residential 
apartment use.  
 
Finally, information submitted by the Owner as part of a smoke detector test form, even if 
inconsistent with the approved CU, could not on its own evidence that, as a zoning matter, 
the prior use of suite hotel was not abandoned. Smoke detector tests are required as part of 
the CU and BTR process for various types of occupancies including, but not limited to, hotels 
and residential apartment uses. The purpose of this form is to substantiate whether required 
smoke detectors have been installed—not to keep active a nonconforming use which, 
according to the 2019 BTR/CU application, was abandoned. 
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SUMMARY 
The Appellant has noted some inconsistencies in certain application forms that were 
previously filed in connection with the CU and BTR. These include the State license, the resort 
tax application form, as well as the smoke detector form. Although these forms refer to a 
transient hotel use, they are incidental to the actual CU and BTR application which, as a 
zoning matter, is controlling. Moreover, the appellant has not articulated a tangible reason as 
to why an application for a CU and BTR for a non-transient, residential apartment was filed, 
approved, and remained active for almost 2 years. 
 
The BTR for 8 residential apartment units was active for four months during fiscal year 2019-
2020, and it was renewed again for the fiscal year 2020-2021, with all fees paid, and remained 
active for the entire ensuing twelve-month period.  
  
Suite hotels have been a non-conforming use at the subject property since August 25, 2020. 
It is important to note that the Owner did not request to change the use from residential 
apartment back to suite hotel – not after the initial BTR was issued on May 19, 2020, and not 
before the effective date (August 25, 2020) of Ordinance No. 2020-4364, which prohibited 
Suite Hotels in the West Avenue Overlay.   
 
Pursuant to Section 118-394(b) of the City Code, if there is an intentional and voluntary 
abandonment of a nonconforming use for a period of more than 183 consecutive days, or if 
a nonconforming use is changed to a conforming use, said use shall lose its nonconforming 
status.  As of the writing of this report, the Planning Department has not received any 
substantive evidence that: i. establishes the nonconforming use of suite hotel was not 
changed to a conforming use of residential apartment; or ii. demonstrates the non-
conforming use of suite hotel has been abandoned for less than 183 consecutive days.   
 
As it relates to transient apartment use (short term rental), as noted herein, the underlying 
zoning district of the subject property (RM-1) has expressly prohibited such use since 2010. 
Notwithstanding, the Owner made an application for short term rentals in September of 2021.  
It was not until the CU applications for short term rental use were denied on October 7, 2021, 
that the Appellant raised questions about the previously approved suite hotel use. This was 
almost 2 years after the original application for a CU and BTR for 8 residential apartment units 
was filed. 
 
In conclusion, the Appellant has failed to establish that the previous use of suite hotel was (i) 
legally established and lawfully continued on the Property to the present, or (ii) never 
abandoned. In fact, the 2019 CU and BTR application states exactly the opposite – that the 
Property was changed to a residential apartment building. As such, the appeal should be 
denied and the decision of the Planning Director should be affirmed. However, should the 
Board decide to grant the appeal, the Board may, pursuant to Section 118-397(b), require 
certain improvements that are necessary to ensure that the nonconforming use or building will 
not have a negative impact on the neighborhood. 
  
RECOMMENDATION 
In view of the foregoing, staff recommends that the decision of the Planning Director be 
AFFIRMED, and that the subject appeal be DENIED. 
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(limited to front page) 
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Exhibit ‘CMB-C’ 
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Exhibit ‘CMB-D’ 
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Exhibit ‘CMB-E’ 
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Exhibit ‘CMB-F’ 
(1 of 2) 

 



Page 16 of 23 
ZBA23-0146 – 1330 15th Street   
May 5, 2023   

 

Exhibit ‘CMB-F’ 
(2 of 2)  
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Exhibit ‘CMB-G’ 
‘BLPL Description’ 

 
 

‘BLPL Approvals’ 
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Exhibit ‘CMB-H’ 
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Exhibit ‘CMB-I’ 

(1 of 3) 
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Exhibit ‘CMB-I’ 

(2 of 3) 
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Exhibit ‘CMB-I’ 
(3 of 3) 
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Exhibit ‘CMB-J’ 
(1 of 2) 
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Exhibit ‘CMB-J’ 
(2 of 2) 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 


