
VIA ELECTRONIC & HAND DELIVERY 

 

August 18, 2022 

 

Deborah Tackett, Chief of Historic Preservation 

Planning Department, Second Floor 

City of Miami Beach 

1700 Convention Center Drive, 2nd Floor 

Miami Beach, Florida 33139 
 

 

RE:  HPB22-0541 – Letter of Intent for Modification of Site Plan 

Approval for Sobe Center, LLC Located at 1685 Washington 

Avenue, Miami Beach, Florida  

 

Dear Debbie: 

 

 This law firm represents Sobe Center, LLC (the “Applicant”) 

with regard to the above referenced property (the “Property”). On 

September 17, 2018, the Applicant received a Certificate of 

Appropriateness and related variances from the Historic 

Preservation Board (HPB) for design of a new building in a historic 

district, and the demolition of an existing non-contributing 

building (the “Approval”). See Exhibit A, HPB Order. Since the 

Approval, the Applicant has made certain changes to the project. 

Please let the following serve as the Applicant’s revised letter of 

intent in connection with the requests for approval of modification 

of the project. Since the September 17, 2018 HPB meeting, the 

Applicant has: 

 

 Begun the building permit and construction process; and 

 Added two (2) outdoor bar counters and one (1) fitness room 

to the rooftop plans. 

 

Property Description.  The Property measures approximately 

30,000 square feet and is identified by Miami-Dade County Folio 

No. 02-3234-019-0730.  The Property is zoned CD-3 (Commercial, 

High Intensity) and is located at the southeast corner of 

Washington Avenue and 17th Street.  As stated above, the Property 

is currently under construction.  

 

Proposal.  As depicted in the renderings and plans entitled 

“Symphony Park Hotel” prepared by McG Architecture and 

Planning, the Applicant proposes to construct two (2) outdoor bar 
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counters and one (1) fitness room on the rooftop of the structure (the “Modification”). In 

connection with the Modification, the Applicant is also requesting an extension of the 

previously approved height variance to permit a maximum building height of 83’ where 

80’ is the maximum permitted under the City Code.  

 

Description of Revised Development Program. As stated above, the Applicant is 

currently in the construction process and seeks to add two (2) accessory outdoor bar 

counters and one (1) fitness room on the rooftop of the structure. The Modification 

requires the Applicant to request an extension of the previously approved 3’ height 

variance to additional areas of the roof. The Modification will provide necessary amenity 

space for hotel guests. In order to accommodate the Modification, the Applicant 

respectfully requests the approval of the following two (2) requests, as detailed below: 

 

1. Addition of Two Outdoor Bar Counters (“Outdoor Bar Counter Request”); and 

2. Extension of 3’ Height Variance to additional areas on the roof, to permit a maximum 

building height of 83’ where 80’ is permitted (“Height Variance Extension Request”).  

 

The Outdoor Bar Counter Request is necessary as the rooftop plans in the Approval 

do not contain outdoor bar counters. The two (2) proposed outdoor bar counters are 

permitted in CD-3 and will not be operational between midnight and 8:00 a.m. Further, 

the impact of the Outdoor Bar Counter Request will be minimal as the Applicant proposes 

no entertainment use on the rooftop. The Height Variance Extension Request is necessary 

to accommodate the two (2) proposed outdoor bar counters and one (1) fitness room. In 

the Approval, the HPB granted a 3’ height variance for a limited portion of the 8th floor of 

the structure. Due to the proposed addition of two (2) outdoor bar counters and one (1) 

fitness room, the Height Variance Extension Request is necessary to provide the additional 

required height previously granted for other parts of the rooftop in order to 

accommodate the Modification. 

 

Practical Difficulty.  Pursuant to the City Charter Subpart B – Related Special Acts, 

specifically Article I, Section 2, variances may be analyzed where there are practical 

difficulties or unnecessary hardships. The plain meaning of Article I, Section 2 of the 

Related Special Acts is to grant the Historic Preservation Board the jurisdiction to 

determine whether there are “practical difficulties or unnecessary hardships.” See G200 

Exchange, LTD. v. City of Miami Beach and Shore Club Property Owner, LLC. 26 Fla. L. 

Weekly Supp. 461a (Fla. 11th Cir. App. Ct. 2018). See Exhibit B, Shore Club Case. In 

upholding a recent decision by the Historic Preservation Board to grant a variance under 
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the practical difficulty standard, the Appellate Division of the Eleventh Judicial Circuit 

Court stated: 

 

“the [Historic Preservation] Board followed the Code. In its order, the [Historic 

Preservation] Board made the requisite findings pursuant to the relevant Code provisions. 

Based on the record, the [Historic Preservation] Board did not depart from the essential 

requirements of law when it approved the variances [under the practical difficulty 

standard].” 

 

 The Court continued, “The staff report [. . .] provides sufficient documentation to 

support the [Historic Preservation] Board’s decision to grant the variances. Further, the 

record reflects that the [Historic Preservation] Board made its decision based on 

competent substantial evidence.” As a result, the Historic Preservation Board properly 

considered Article I, Section 2 of the Related Special Acts when the Board Order stated, 

[t]he applicant has submitted plans and documents with the application that satisfy Article 

I, Section 2 of the Related Special Acts, allowing the granting of a variance [i]f the Board 

finds that practical difficulties exist with respect to implementing the proposed project at 

the subject property.” 

 

Here, the Applicant is under an obligation to respect the historic district in which 

its located. As a result, the Applicant has sought to achieve a design of excellent 

architectural quality. The project team includes local architect McG Architecture, along 

with award winning French architect Rudy Ricciotti. The granting of the Outdoor Bar 

Counter Request and Height Variance Extension Request will only result in a more creative 

use of the permitted architectural spaces within the Property. Further, the Height Variance 

Extension Request would not be necessary if the property was located outside of a historic 

district. The request is the minimum necessary in order to allow for the Project that is 

compatible with its unique location in Miami Beach as a prominent, non-contributing 

property, within a historic district and facing Soundscape Park, which the design attempts 

to communicate with architecturally. 

 

The Applicant has developed a project that provides the right balance for an 

excellent space for hotel guests that does not cause any negative impacts to surrounding 

properties. The variances will not be injurious to the area or otherwise detrimental to the 

public welfare. As a result, the impact of the Modification, including proposed outdoor 

bar counter, will be minimal. Overall, the requests are consistent with the purpose and 
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intent of the Code and promotes the public welfare in promotion of the restoration of 

historic properties. 

 

Sea Level Rise and Resiliency Criteria.  The Modification advances the sea level rise 

and resiliency criteria in Section 133-50(a) as follows: 

 

(1) A recycling or salvage plan for partial or total demolition shall be provided. 

 

The Applicant will provide a recycling or salvage plan during permitting.  

 

(2) Windows that are proposed to be replaced shall be hurricane proof impact 

windows. 

 

The design will feature hurricane impact windows.  

 

(3) Where feasible and appropriate, passive cooling systems, such as operable 

windows, shall be provided. 

 

The design will include operable windows where appropriate. Further, the 

abundant landscaping and permeable materials contribute to passive cooling. 

 

(4) Resilient landscaping (salt tolerant, highly water-absorbent, native or Florida 

friendly plants) shall be provided, in accordance with Chapter 126 of the City Code. 

 

The Applicant has worked with a landscape architect to provide landscaping that 

is appropriate for the Property, with plant species that are native, salt-tolerant, and 

Florida-friendly.  The proposed plantings are appropriate for the area and specifically 

selected to increase flood resilience and improve stormwater drainage on the Property.   

 

(5) The project applicant shall consider the adopted sea level rise projections in 

the Southeast Florida Regional Climate Action Plan, as may be revised from time-

to-time by the Southeast Florida Regional Climate Change Compact. The applicant 

shall also specifically study the land elevation of the subject property and the 

elevation of surrounding properties. 

 

The Project features no residentially habitable space below base flood elevation.  

The finished floor elevation of 9’ NGVD is 1’ higher than BFE to provide even greater flood 

and sea level rise protection.  
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(6) The ground floor, driveways, and garage ramping for new construction shall 

be adaptable to the raising of public rights-of-ways and adjacent land and shall 

provide sufficient height and space to ensure that the entry ways and exits can be 

modified to accommodate a higher street height up to three (3) additional feet in 

height. 

 

This is a renovation of a historic site. The ground level of the new building will be at BFE +1’.   

 

(7) As applicable to all new construction, all critical mechanical and electrical 

systems shall be located above base flood elevation. All redevelopment projects 

shall, whenever practicable and economically reasonable, include the relocation of 

all critical mechanical and electrical systems to a location above base flood 

elevation. 

 

Proper precautions will be taken to ensure the critical mechanical and electrical 

systems are located above base flood elevation. 

 

(8) Existing buildings shall, wherever reasonably feasible and economically 

appropriate, be elevated up to base flood elevation, plus City of Miami Beach 

Freeboard. 

 

This is a renovation of a historic site. The existing ground floor areas will be, where 

 feasible and appropriate, elevated. 

 

(9) When habitable space is located below the base flood elevation plus City of 

Miami Beach Freeboard, wet or dry flood proofing systems will be provided in 

accordance with Chapter of 54 of the City Code. 

 

Wet or dry flood proofing systems will be provided where habitable space is located below BFE.     

 

(10) As applicable to all new construction, water retention systems shall be 

provided. 

  

Where feasible, water retention systems will be provided. 

 

(11)  Cool pavement material or porous pavement materials shall be utilized. 

 

 Cool pavement materials and/or porous pavement materials will be utilized. 
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(12) The design of each project shall minimize the potential for heat island effects 

on-site.  

 

The Applicant proposes abundant landscaping.  These features serve to minimize 

heat island effect.   

 

Conclusion.  The Applicant proposes a thoughtfully designed modification for its 

new hotel. The granting of the requested site plan modification will be in harmony with 

the intent and purpose of the City Code, and compatible with the surrounding area. We 

respectfully request your recommendation of approval of the Applicant’s requests.  If you 

have any questions or comments with regard to the application, please give me a call at 

(305) 377-6236.  

 

 

Sincerely, 

 

        Michael J. Marrero 

 

 

cc:  David Butter 



EXHIBIT A
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26 Fla. L. Weekly Supp. 461a

Online Reference: FLWSUPP 2606G200

Municipal corporations -- Zoning -- Side setback -- Variance -- Challenge to historic preservation board's
grant of variances to construct porte cochere on property within historic district -- Issues raised for first
time in petition for writ of certiorari are not reviewable -- Notices for hearings before the board complied
with procedural due process -- Decision to grant variances was supported by competent substantial
evidence, including staff report, and board did not depart from essential requirements of law by
considering whether there existed “practical difficulties or unnecessary hardships” before approving
variances

G200 EXCHANGE, LTD., Petitioner, v. CITY OF MIAMI BEACH and SHORE CLUB PROPERTY OWNER,
LLC, Respondents. Circuit Court, 11th Judicial Circuit (Appellate) in and for Miami-Dade County. Case No. 15-
278 AP. L.T. Case No. 7539. July 13, 2018. On Petition for Writ of Certiorari of a Final Order issued by the City
of Miami Beach Historic Preservation Board File Number 7539. Counsel: Kevin Markow, Becker & Poliakoff,
P.A., for Petitioner. Eve A. Boutsis, City of Miami Beach, for Respondent.

(Before JOHN THORNTON, RODOLFO RUIZ and MARCIA DEL REY, JJ.)

(THORNTON, J.) This is a petition for writ of certiorari from the decision of the Miami Beach Historic
Preservation Board file number 7539. G200 Exchange, LLC (“Petitioner”) is a unit owner in the Setai Resort
and Residences Condominium (“Setai”), a property immediately adjacent to the Shore Club Hotel owned by the
Shore Club (“Shore Club”). Petitioner filed the Petition for Writ of Certiorari requesting the Circuit Appellate
Court issue an order to show cause pursuant to Florida Rule of Appellant Procedure 9.100(h) against the City of
Miami Beach (“Miami Beach”); and following the order to show cause requests that the Circuit Appellate Court
quash the City of Miami Beach Historic Preservation Board's (“Board”) order approving the certificate of
appropriateness for construction of Shore Club's port cochere. Petitioner is specifically challenging the granting
of the two variances approved by the Board. Petitioner cites to City of Miami Beach Code (“Code”) section 118-
358 as authority for filing the petition for writ of certiorari.1

On March 12, 2015, the Shore Club applied for a variance to construct a porte cochere on 20th street which is
the northern boundary of the Shore Club Hotel. The Shore Club is zoned RM-3, residential multifamily, high
intensity. However, its location within the Miami Beach's Ocean Drive/Collins Avenue Local Historic District
required it to apply to the Board to request a variance for the porte cochere. See City of Miami Beach, Fla., Code
§ 118-351(a)(2) (2014).

In the standard application form, the Shore Club requested a variance and referenced an attached letter of intent
in the application's summary of proposal section. The letter of intent requested a modification of a previously
approved certificate of appropriateness and a single variance pursuant to section 142-1132(g), which pertains to
single-family and townhomes districts, to permit a zero setback driveway located on the north side of the
property. The Shore Club requested the variance because the “Applicant cannot construct the driveway and
comply with the side yard setback requirement without demolishing the historic structure. . . . The variance
requested is the minimum variance required to provide the necessary driveway without demolishing the historic
structure.” The Shore Club sought a variance to construct the porte cochere citing the incorrect code section. It is
agreed that the application cited to the incorrect code provision. The Shore Club submitted its final architectural
plans showing that the proposed driveway would extend out to eight feet seven inches in width. Miami Beach
contends that “following the filing of the Shore Club's initial application for the porte cochere, and as a product
of the Shore Club's collaboration with City staff, it was determined that the Shore Club would need two different
variances to construct the proposed porte cochere.”

On July 14, 2015, the Miami Beach's Planning Department released its staff report. It states, “[t]he applicant,
Shore Club Property Owner, LLC, is requesting a Certificate of Appropriateness for the construction of a porte
co[c]here at the north faÃ§ade of the Cromwell Hotel building including variances to waive the minimum

EXHIBIT B
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required side setback facing a street for the construction of a driveway along 20th Street and to Waive the
minimum required width for such driveway.” The staff report acknowledges that the Shore Club requested one
variance for the zero setback. However, the staff report indicates that in order for the zero setback to comply
with the Code, it would also require a variance regarding the width of the driveway. The staff report
recommended approving the application subject to the conditions enumerated in the draft order to “address the
inconsistencies with aforementioned Certificate of Appropriateness criteria and Practical Difficulty and
Hardship Criteria, as applicable.”

On April 5, 2015, the Board posted public notice of a hearing for May 12, 2015 regarding the Shore Club's
application for variances to waive the minimum required setback and to waive the minimum width for the
construction of a porte cochere. At the May 12, 2015 hearing, the Board voted to continue the application until
the July hearing.2 On July 14, 2015, the Board posted public notice of a hearing for July 14, 2015 regarding the
Shore Club's application for variances to waive the minimum required setback and to waive the minimum width
for the construction of a porte cochere.

The Board opened discussion regarding the Shore Club's application by announcing that, “[t]he Applicant is
requesting a Certificate of Appropriateness for the construction of a new porte cochere on the north faÃ§ade of
the Cromwell Hotel including variances to waive the minimum required side setback facing the street for the
construction of a driveway along 20th Street and to waive the minimum required width for such driveway.” The
Board discussed the application and then opened the hearing for public comment. Petitioner's attorney, Marcy
Oppenheimer Nolan, came forward on its behalf for public comments. Ms. Nolan stated that “[w]e are in
opposition of this variance.” She stated Petitioner's opposition to the variance and explained that she did not
have authority from Petitioner to agree with the application. Ms. Nolan explained that when “we're looking at
the variance criteria, . . . , we talk about self-created hardship” and that there were alternatives for the location of
the driveway. She concluded her opposition to the application by requesting that the Board defer its vote until
September to give the Petitioner and the Shore Club the opportunity to “work this out.”

At the close of Ms. Nolan's public comments, the Board asked its city attorney, Ms. Boutsis, if “we're
comfortable as a Board voting today, do they have standing to make us delay our vote?” Ms. Boustis replied that
“[t]hey could just appeal or re-hear a request, you know.” Thereafter, the Board inquired as to the Setai's
attorney, Mr. Robbins, opinion. Mr. Robbins agreed with Ms. Nolan that “they're probably aren't all the strict
requirements of hardship . . . with the conditions proposed by their representatives, concerning the driveway, we
will not appeal this matter, even if there is no showing of actual hardship under the code.” And, Mr. Robbins
supported the variance if the conditions stated by the Shore Club's attorney were incorporated into the final
order. After further discussion, the Board voted to approve the certificate of appropriateness for construction of
the Shore Club's port cochere.

The Circuit Appellate Court has jurisdiction pursuant to Rule 9.030 c), Fla. R. App. P., (2018). Miami Beach and
the Shore Club contend that Petitioner failed to preserve the issues for the review by the Circuit Appellate Court
thereby waiving its arguments on appeal; and that Petitioner failed to exhaust its administrative remedies.3
Petitioner contends that it is an affected person pursuant to section 118-537(b) as its property is within 375 feet
of the variances reviewed by the Board. At the time of the Board's decision, the Petitioner could seek review of
its decision pursuant to section 118-358 or 118-537. The language of section 118-537 is permissive.4 Petitioner
chose to directly file the petition for writ of certiorari to the appellate court pursuant to section 118-358.
Petitioner is an affected person and has preserved the issues for appellate review. The Petitioner has standing.

The standard of review of an administrative action is three pronged. City of Deerfield Beach v. Vaillant, 419 So.
2d 624 (Fla. 1982); Florida Power & Light Co. v. City of Dania, 761 So. 2d 1089 (Fla. 2000) [25 Fla. L. Weekly
S461a]. The circuit court, appellate division, is to determine (1) whether procedural due process was accorded,
(2) whether the essential requirements of law have been observed, and (3) whether the administrative findings
and judgments are supported by competent substantial evidence. Id. The appellate court may act only to correct
errors of law, and it cannot substitute its judgment for that of the administrative agency. Gersanik v. Dept. of
Prof'l Reg., Board of Medical Examiners, 458 So. 2d 302, 304 (Fla. 3d DCA 1984).

http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../supfiles/issues/vol26/461a.htm#fn12
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../supfiles/issues/vol26/461a.htm#fn13
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../supfiles/issues/vol26/461a.htm#fn14
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../files/issues/vol25/sco/461a.htm


7/20/22, 8:52 PM G200 EXCHANGE, LTD., Petitioner, v. CITY OF MIAMI BEACH and SHORE CLUB PROPERTY OWNER, LLC, Respondents. Cir…

www.floridalawweekly.com/flwonline/?page=showfile&fromsearch=1&file=../supfiles/issues/vol26/461a.htm&query=g200+"practical+difficulties"&altdoc… 3/6

Procedural due process requires notice, an opportunity to be heard, the right to present evidence, and to cross-
examine witnesses. Jennings v. Dade County, 589 So. 2d 1337, 1340 (Fla. 3d DCA 1991), rev. denied, 598 So.
2d 75 (Fla. 1992). Due process requires that quasi-judicial bodies provide a fair hearing and an impartial
tribunal. See Bd. of Public Instruction of Broward County v. State ex rel. Allen, 219 So. 2d 430, 431 (Fla. 1969).
“Procedural due process requires both fair notice and a real opportunity to be heard . . . ‘at a meaningful time
and in a meaningful manner.' ” Keys Citizens for Responsible Gov't, Inc. v. Fla. Keys Aqueduct Auth., 795 So. 2d
940, 948 (Fla.2001) [26 Fla. L. Weekly S502a] (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). The
approval of a variance that is not in compliance with notice and public hearing requirements is void. Webb v.
Town Council of Town of Hilliard, 766 So. 2d 1241, 1244 (Fla. 1st DCA 2000) [25 Fla. L. Weekly D2334a].
Petitioner argues that the notices for Board's May 12, 2015 and July 14, 2015 fail to comply with procedural due
process. Respondent contends that due process was complied with. Here, Petitioner received notice and the
opportunity to be heard regarding both variances. Therefore, the notices comply with procedural due process.

The Supreme Court of Florida defines a departure from the essential requirements of law as something far
beyond legal error. Jones v. State, 477 So. 2d 566, 569 (Fla. 1985). The departure from the essential
requirements of law must be an inherent illegality or irregularity, an abuse of power, an act of tyranny
perpetrated with disregard of procedural requirements, resulting in a gross miscarriage of justice. Id.

An applicant seeking special exceptions and unusual uses need only demonstrate to the decision-
making body that its proposal is consistent with the [ ] land use plan; that the uses are specifically
authorized as special exceptions and unusual uses in the applicable zoning district; and that the
requests meet with the applicable zoning code standards of review. If this is accomplished, then the
application must be granted unless the opposition carries its burden, which is to demonstrate that the
applicant's requests do not meet the standards and are in fact adverse to the public interest.

Jesus Fellowship, Inc. v. Miami-Dade County, 752 So. 2d 708, 709 (Fla. 3d DCA 2000) [25 Fla. L. Weekly
D481a]. If the opposition demonstrates that the variance is inconsistent with land use plan then the variance
should be denied. Id. at 708, n.3.

Section 118-561 requires Miami Beach issue a certificate of appropriateness prior to any construction of a
building located within the historic district. Section 118-562 provides the requirements for an application for a
certificate of appropriateness. While section 118-352(2) authorizes the Board to issue variances for properties
within its jurisdiction, sections 118-352 and 118-353 provide that the variance application must be filed with the
proper board.

The parties agree that the Shore Club incorrectly applied for a variance pursuant to section 142-1132(g), which
regulates driveways and parking spaces for single-family houses and townhomes. However, the Shore Club
argues that Petitioner failed to preserve review of the deficient application by failing to object to its deficiency
during the Board's hearing. First City Sav. Corp. of Texas v. S & B Partners, 548 So. 2d 1156, 1157 (Fla. 5th
DCA 1989)(“As long as due process is afforded, the circuit court in a certiorari proceeding should not fault the
zoning authority for refusing to consider issues which were not properly presented before it at the public
hearing”). Petitioner rebuts Miami Beach's argument contending that “fundamental errors are reviewable on
appeal irrespective of the developer's argument as to preservation” citing Sanford v. Rugin, 237 So. 2d 134, 137
(Fla. 1970) and Coleman Co., Inc., v. Cargil Intern. Corp., 731 So. 2d 2, 4 (Fla. 3d DCA 1998) [23 Fla. L.
Weekly D2693b].

In Sanford, the court determined that “ ‘[f]undamental error,' which can be considered on appeal without
objection in the lower court, is error which goes to the foundation of the case or goes to the merits of the cause
of action.” Sanford v. Rugin, 237 So. 2d 137; Coleman Co., Inc., v. Cargil Intern. Corp., 731 So. 2d at 4.
Typically, fundamental error is a doctrine applicable to trials. Pinkney v. Sec' y, Dep't of Corrs., 876 F.3d 1290,
1299-1302 (11th Cir. 2017) [27 Fla. L. Weekly Fed. C415a] (“Fundamental error, the Florida decisions teach, is
‘error that reaches down into the validity of the trial itself to the extent that a verdict of guilty could not have
been obtained without the assistance of the alleged error.' ”).
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It is a departure from the essential requirements of the law to address issues stemming from a public hearing not
preserved on appeal. Clear Channel Communications, Inc. v. City of North Bay Village, 911 So.2d 188 (Fla. 3d
DCA 2005) [30 Fla. L. Weekly D2170b](“Appellate review is confined to issues decided adversely to appellant's
position, or issues that were preserved with a sufficiently specific objection below.”); First City Sav. Corp. of
Texas v. S & B Partners, 548 So. 2d 1156, 1158 (Fla. 5th DCA 1989). The Shore Club is correct that Petitioner
failed to preserve this issue for review. Therefore, Petitioner is precluded from bringing the issue of the deficient
application for the first time in the petition.

Petitioner contends that the staff report failed to address the section 118-353(d) requirements. The Shore Club
again alleges that Petitioner failed to preserve this issue for review. Again, the Shore Club is correct. See First
City Sav. Corp. of Texas v. S & B Partners, 548 So. 2d at 1156-57; Clear Channel Communications, Inc. v. City
of North Bay Village, 911 So. 2d at 188. If Petitioner had preserved this issue for review, section 118-353(d)
requires that the “applicable board” make the required findings. However, section 118-353(d) does not require
the staff report make the requisite findings. Section 118-562(b) provides that the application “shall include such
information and attached exhibits as the board and the planning department determine are needed to allow for
complete evaluation of the proposed demolition, construction and other physical improvements” needed to
evaluate the application.

Petitioner argues that the Board improperly considered Article I, Section 2 of the Related Special Acts as it is not
within the Board's jurisdiction. The Board's order states the “[t]he applicant has submitted plans and documents
with the application that satisfy Article I, Section 2 of the Related Special Acts, allowing the granting of a
variance [i]f the Board finds that practical difficulties exist with respect to implementing the proposed project at
the subject property.” Miami Beach refutes Petitioner's argument contending that this section authorizes the
Board to determine whether there are practical difficulties or unnecessary hardships.

Municipal ordinances and state statutes are governed by the same rules of statutory construction. See Rinker
Material Corp. v. City of North Miami, 286 So. 2d 552 (Fla. 1973); Stroemel v. Columbia County, 930 So. 2d
742, (Fla. 1st DCA 2006) [31 Fla. L. Weekly D1251a]; Rose v. Town of Hillsboro Beach, 216 So. 2d 258 (Fla.
4th DCA 1968). “In statutory construction, statutes must be given their plain and obvious meaning and it must
be assumed that the legislative body knew the plain and ordinary meaning of the words.” When possible, all
parts of a statute or ordinance are to be read together in order to achieve consistency. Forsythe v. Longboat Key
Beach Erosion Control District, 604 So. 2d 452, 455 (Fla. 1992); Unruh v. State, 669 So. 2d 242, 245 (Fla.
1996) [21 Fla. L. Weekly S104a]; Knowles v. Beverly Enterprises-Florida, Inc., 898 So. 2d 1, 6, 8 (Fla. 2004)
[30 Fla. L. Weekly S15a]. An ordinance or statute “must be construed in its entirety and as a whole.” Koile v.
State, 934 So. 2d 1226, 1233 (Fla. 2006) [31 Fla. L. Weekly S501a], quoting St. Mary's Hosp., Inc. v. Phillipe,
769 So. 2d 961, 967 (Fla. 2000) [25 Fla. L. Weekly S980a]. Furthermore, the doctrine of in pari materia requires
that statutes relating to the same subject are to be construed harmoniously. Zold v. Zold, 911 So. 2d 1222, 1229-
1230 (Fla. 2005) [30 Fla. L. Weekly D2554c]; Forsythe, 604 So. 2d at 455. However, judicial deference need not
be given if the ordinance's construction conflicts with the plain and ordinary meaning of the statute. See Miami-
Dade County v. Gov't Supervisors Assn of Fla., 907 So. 2d at 593-594 [30 Fla. L. Weekly D1745a].

Article I, Section 2 of the Related Special Acts states:

Except for those variance requests specified as part of applications for development approval within
the jurisdiction of the Design Review Board or Historic Preservation Board, where there are
practical difficulties or unnecessary hardships in the way of carrying out the strict letter of said
Zoning Ordinance, the board of adjustment shall have the power in passing upon appeals, to vary or
modify any regulations of provision of such ordinance relating to the use, construction, or alteration
of buildings or structures, or the use of lands, so that the spirit of the Zoning Ordinance shall be
observed, public safety and welfare secured, and substantial justice done.

The plain meaning of Article I, Section 2 of the Related Special Acts is to grant the Board the jurisdiction to
determine whether there are “practical difficulties or unnecessary hardships.” The Board followed the Code. In
its order, the Board made the requisite findings pursuant to the relevant Code provisions. Based on the record,
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the Board did not depart from the essential requirements of the law when it approved the variances to construct
the porte cochere.

Competent substantial evidence is “such relevant evidence as a reasonable mind would accepts as adequate to
support a conclusion.” State Beverage Dep't v. Ernal, Inc., 115 So. 2d 566, 569 (Fla. 3d DCA 1959)(quoting De
Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957)).

The issue before the court is not whether the agency's decision is the ‘best' decision or the ‘right'
decision or even a ‘wise' decision, for these are technical and policy-based determinations properly
within the purview of the agency. . . . The court must review the record to assess the evidentiary
support for the agency's decision. Evidence contrary to the agency's decision is outside the scope of
the inquiry at this point, for the reviewing court above all cannot reweigh the ‘pros and cons' of
conflicting evidence . . . . As long as the record contains competent substantial evidence to support
the agency's decision, the decision is presumed lawful and the court's job is ended.

Dusseau v. Metro. Dade County Bd. of County Comm'rs, 794 So. 2d 1270, 1276 (Fla. 2001) [26 Fla. L. Weekly
S329a].

The two part test is whether (1) the evidence will establish a substantial basis of fact from which one fact can be
reasonably inferred; and (2) whether the evidence is sufficiently relevant and material so that a reasonable mind
would accept it as adequate to reach the conclusion under review. De Groot v. Sheffield, 95 So. 2d 912, 916 (Fla.
1957). In applying the competent substantial evidence standard, the standard requires the reviewing court to
defer to the agency's technical expertise and special vantage point in making decisions about its operations.
Dusseau, 794 So. 2d at 1276.

If a panel fails to follow the proper standard, it will result in a district court quashing an appellate circuit court's
opinion for failing to follow the essential requirements of the law. Miami-Dade County v. Valdes, 9 So. 3d 17, 20
(Fla. 3d DCA 2009) [34 Fla. L. Weekly D194a] (“These findings and the opinion issued by the circuit court
reflect that the circuit court: (A) failed to consider whether there was competent evidence that supported the
Board's decision; and (B) reweighed the evidence, which it was not permitted to do.”). Nor may a panel consider
matters outside of the arguments raised by the Petitioner in the tribunal below, if such alleged errors were not
preserved, raised clearly, concisely and properly stated on appeal. City of Miami v. Cortes, 995 So. 2d 604, 606
(Fla. 3d DCA 2008) [33 Fla. L. Weekly D2691d]. A staff report recommendation wherein all applicable criteria
are reviewed constitutes competent substantial evidence. Village of Palmetto Bay v. Palmer Trinity Private
School, Inc., 128 So. 3d 19 (Fla. 3d DCA 2012) [37 Fla. L. Weekly D1599c]. The staff report and the hearing
provides sufficient documentation to support the Board's decision to grant the variances. Further, the record
reflects that the Board made its decision based on competent substantial evidence.

The petition for writ of certiorari is hereby respectfully DENIED. (RUIZ and DEL REY, JJ., concur.)

__________________

1Code section 118-358 was repealed on December 19, 2015. However, when the petition was filed it was in
effect. At that time, the code stated that “the decision of the board of adjustment, historic preservation board, or
design review board, solely, with respect to variances shall be final. There shall be no other review of the
variance except by resort to a court of competent jurisdiction.” City of Miami Beach, Fla., Code § 118-358
(2014).

2The March 24, 2015 Board hearing is not in the record.

3Miami Beach adopted the Shore Club's preservation argument.

4Code section 118-537 was repealed on December 19, 2015. However, when the petition was filed it was in
effect. At that time, the code stated that the “historic preservation board may consider a petition for rehearing by

http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../files/issues/vol26/sco/329a.htm
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../files/issues/vol34/dca/194a.htm
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../files/issues/vol33/dca/2691d.htm
http://www.floridalawweekly.com/flwonline/?altdoc=true&page=showfile&file=../files/issues/vol37/dca/1599c.htm


7/20/22, 8:52 PM G200 EXCHANGE, LTD., Petitioner, v. CITY OF MIAMI BEACH and SHORE CLUB PROPERTY OWNER, LLC, Respondents. Cir…

www.floridalawweekly.com/flwonline/?page=showfile&fromsearch=1&file=../supfiles/issues/vol26/461a.htm&query=g200+"practical+difficulties"&altdoc… 6/6

. . . an affected person.” City of Miami Beach, Fla., Code § 118-537(1) (2014)(emphasis added). Section 118-
537(4) provided that “an affected person may appeal the board's decision to a special master appointed by the
commission.” City of Miami Beach, Fla., Code § 118-537(4) (2014)(emphasis added).

* * *
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