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MIAMIBEACH

TO: Honorable Mayor and Members of the |
FROM:  Jimmy L. Morales, City Manager
DATE: October 186, 2012

|
{ON MEMORANDUM

ECOM DATION
The panel is providing a complete report of the recommendations made to date. A vast majority of the recommendations have been
heard before the Commission and have resulted in actionable items for the administration. The remaining recommendations
require additional time and/or support by the Commission.

BACKGROUND/HISTORY

On October 30, 2018, at the direction of Mayor Dan Gelber, the Mayor’s Ocean Drive Panet “Panel” was formed. The Panel consisted of 14
members and was divided into two subcommittees, Safety, Security and infrastructure *$81I” and Business and Culture Practices “BCP”, The
purpose of the Panels was t study and make recommendations as to how to improve the experience for residents and citizens on Ocean Drive,
between 5th and 15th streets. The Panel was tasked with providing, alongside a final report, ongoing recommendations.

ANALYSIS ‘ ,
Ocean Drive with a unique, historic, and highly significant architecture, has a giobal brand identity and represents the most iconic
promenade in Miami Beach. The Mayor's Panel on Ocean Drive has discussed the continuing concerns regarding the conditions
on Ocean Drive, Lummus Park and on adjacent streetfs in the MXE. Through the meetings that occurred throughout the course of
2019, actionable recommendations have been made and they encourage the Commission to continue supporting the initiatives and
recommendations reported.

CONCLUSION

The Administration continues working through the panel’s outstanding recommendations as detailed in the repott.
Applicable Area

South Beach

Is.this a Resident Right to Does this item utilize G.O,

Know item? Bond Funds?

No No

Strategic Connection,

Prosperity - Market and promote Miami Beach as a world class arts, cuiture, and quality entertainment destination.

Legisiative Tracking
Gffice of the City Manager

Sponsor
Mayor Dan Gelber
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On October 30, 2018 Mayor Dan Gelber created the Mayor's Panel on Ocean Drive.
The Panel consisted of 15 members which was split info two subcommittees in order to
provide targeted conversations; the Safety, Security and Infrastructure]“SSI") and the
Business and Culture [“BCP") subcommittees. Throughout the course of the following
year, the two groups met and provided recommendations as they perfained to their
respective areas. Mayor Gelber tasked the Panel with providing actionable
recommendations whenever possible. Actionable recommendations, when necessary,
were presented to full Commission and directed to staff for execution. This report details
the recommendations made by the Panel and the status of items already commenced
by staff.

_ PANEL MISSION

The Mayor's Panel on Ocean Drive [“Panel") was created pursuant to the Mayor's
authority to establish Mayor's boards or committees under Section 2-27(b)(2) of the City
Code. The purpose of the Panel was to study and make recommendations as to how to

improve the experience for residents and visitors on Ocean Drive, between 5th and 15th

Streets.
 PANEL MEMBERS

1. Commissioner Ricky Arriola, BCP 9. Ricardo Dopico, SSI
2. Commissioner Mark Samuelian, SSI 10. Jo Manning, SSI
3. Jonathan Pluizik, BCP 11. Jen Roberts, BCP
4, Jonathan Freidin, SSI 2. Jerry Schwartz, SSI
5. Frank Amadeo, BCP 13. Frank Ferrara, S$i
6. John Deutzman, SSI 14. Dawn McCall, BCP
7. Jeff Feldman, SSt 15. Gregory Branch, SSI
8. Britta Hanson, BCP

PANEL RECOMMENDATIONS |

1. Markeling and Brand identity
The Panelrecognizes that the key to enhancing the visitor experience on Ocean Drive
is a clear brand identity. Ocean Drive and the city of Miami Beach is many things to
many people. The Panel expressed that the city is no longer just fun in the sun and
encourages the rebranding of Ocean Drive. In order fo accomplish the Panel
recommends:

. An offsite public meeting fo discuss the city's brand and to hire an outside
facilitator to guide the meeting.

NOTE: An RFLI hit the streets September 27t and will close October 18,

Il.  The Commission support funding for above mentioned workshop.

fil. Reftired lifeguard stands used as a photo opportunity, within Lummus park,




have a city logo on all four sides o take advantage of city branding.

NOTE: Completed

2. Visitor Experience
The Panel, members of the community and the Commission have expressed concern

over the
cause of

visitor experience on Ocean Drive. Members sought to identify the root
the dissatisfaction and identified the following causes and has provided

recommendations for their resolution:

I. Dec

eplive Business Practices

Deceptive business practices by the sidewalk café operators negatively impact the

city as a

whole and do not represent the standards the city desires to reflect for its

visitors. Addressing the poor behavior of these operators is paramount to changing
the perception and climate of Ocean Drive. To accomplish, the Panel recommends:

i.

i

i

City of Miomi Beach to have zero tolerance for any decepftive business
practices, i.e. bait and swilch, and support the administration, after
thoroughly and fairly investigating, imposing the strictest enforcement and
penatties.

The administration and Commission address signage on the sidewalk that
reference misteading offers.

NOTE: City Commission passed the ability to have a Special Board on the
City of Right of Way.

An increase and acceteration in penalties for fraudutent behavior.

NOTE: City Commission passed the revisions to_Sidewalk Café Ordiances,
creating the"Code of Condcut”!. This should be stronaly and consistently
enforced.

The city utilize a Secret Shopper Program and establish a rating system that
displays their findings and/or results. Additionally, the program should be
utilized as an investigative tool for enforcement.

NOTE: Staff is developing a secretf shopper program to be utilized on Ocean

Drive. Findings of the shoppers will be provided to Code Compliance for
further investigation. . ‘

As part of the sidewalk café application and renewal process, operators
should sign an affidavit acknowledging adherence of alf laws and that the
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vi.

Vii.

viii.

permit is a privilege and not a right.

NOTE: Staff has been directed to work with City Attorney's Office in revising
the language on the existing affidavit, signed by Sidewalk Café applicants.

Further evaluation of the sidewalk café ordinance to ensure that receipts
provide clarity and fransparency for all fees charged.

Revising the Sidewalk Café Ordinance, removing the allowance of one (1)
special board per 50 ft. Allowing for only one {1} menu board per 50 fi.
consistent with the existing ordinance for sidewalk café menus.

NOTE: City Commission pgassed the ability to have a Special Board on the
City of Right of Way.

Address consumer fraud and identify opportunities fo reduce occurrences
by speaking to the State Attorney General's Office for guidance and
support. '

NOTE: Staff has been working with the Attorney General’s Office to provide

quidance on items of concerns as they arise.,

Provide a directive to require customized training for Ocean Drive hospitality
incustry.

Lighting Enhancements

Lighting can both serve as a crime deterrent and provide for an enhanced
ambience. The Panel recognize the delicate balance of ensuring the safety of
wildlife and the community and encourages the commission to:

if.

Engage a consuttant to develop a lighting plan for Lummus Park that
addresses safety concerns, replacing police lighting towers where
available, and provide for aesthetic enhancements. Moreover, an
improved lighting plan for safety should be addressed prior to the Super
Bowl.

Advocate finding the appropriate funding sources for lighting in Lummus
Park, with a temporary instatiation prior to October, fo be installed no later
than 10/15 to run through season on a temporary permit,

Identify a consultant to provide recommendations on a design.

Messaging

The Panel determined that clear messaging was essenfial to the visitor
experience and the providing for such will allow for clarity on what visitors can
expect form the city and operators. In order fo enhance messaging
opportunities, the Panel recommends:




i. Support a pilot “How are we doing" campaign, af Ocean Drive
establishments, with a fechnological solution for capturing feedback.
Requiring data collected to be used by the City Manager as part of his
approval of a sidewalk café permif. Additionally, language on the
campaign's reporting methods should be required on all receipfs.

NOTE: Staff has been directed to evaluale an electronic _means
for submitting pogiron feedback.

ii. To explore positive messaging, programming and attractions in MXE.

ii. Encourage the cily leadership to engage an outside PR firm to engage in
positive messaging year-round and A crisis PR firm to confrast negative
messaging when it happens.

3. General Secutity Recommendations
Ocean Drive and Lummus park, due to its fame, history and ambience has
security concerns, like other highly visited tourists' destinations. In order to
enhance security for those who live and visil, the Panel recommends:

'0

Hi.

Iv.

Vi.

The Commission shouid send a strong message that bad behavior will not be
tolerated and encourage Police 1o undertake a stronger and more consistent

enforcement of open container laws, marijuana faws, underage drinking, noise,
and quality of fife issues, all year long.

The commission make illegal vendors conducting business on the public right of
way an arrestable municipal violation.

NOTE: Completed

Encouraging the Police Depariment to engage with il Villaggio and other
condos and businesses that they determine would provide an optimal
placement for additional cameras.

Directing the administration to reflect on spring breck and identify tools,
policies and resources that could be utilized on an ongoing basis and
for following high impact periods.

For the City Attorney's Office fo explore the ability fo close, for a longer
duration, an establishment that is shutdown and/or has been violated for
overcrowding.

Supporting the enforcement of securing furniture in sidewalk cafes.

NOTE: ot the 9/25/2019 NCAC meeling, the concept was supported, and
staff was directed to work with the City Attorney’s Office to present an item




4.

5.

for first reading in December,

VIl.  Explore camera signhage that can act as a deterrence and review comparable
cites that utitize simitar signage.

i. Re-establish and maintain the Off-Duty program, and provide for a 90-day
review of the program to maximize efficiency and productivity.

Infrastructure improvements

Ocean Drive is a heavily tfraversed and visited thoroughfare. In order to ensure
that the visitor experience is safe and enjoyable the Panel recommends the
following:

I Idenfifying an alternative solution for the seating on the Lummus Park sign
without altering the structure itself, if said atteration would damage the sign.

ll. Prompily commencing infrastructure improvements which are necessary
for the installation of temporary lighting.

lil.  Exploring the development of (a] an enhanced pedestrion experience
along Ocean Drive; (b} implementing the permanent southbound only
movement of tfraffic and a "flexible” street when full or partial closures are
needed: (c] incorporating bollards or other visual boundaries; (d) removal
of eastern parking and possible creation of centralized valet; (e) the
expansion of the western sidewalk; and {f} the possible reduction of the
width of the eastern sidewalk, while maintaining and preserving the
greenspace within Lummus Park. Additionally, to support the Commission
providing funding for impact and design studies for said development.

NOTE: The City Commission . directed. the administration_to._work with
consultants .t develop deszcm recommendahons Staff is_working. with
consultants for an Economic and Transporiation study of. the MXE which will
include recommendations for Ocean Drive.

Benefit Cost Analysis

Finally, The Panel recommends that the Commission evaluate the feasibility of the
Ocean Drive business model. The Panel encourages assessing the costs of services
rendered and revenues obtained by the businesses in the district to aid the
Commission in their future decisions that impact the districts business model.

I.  Direct the administration to update the revenue and expenditure report for
the MXE and to identify opportunities fo improve the financial picture.

NOTE. Staff is working with Lambert Consulting to_provide an updated
assessment of cost and revenues for the MXE and CD2 (Ocean Drive, Collins
and Washington Avenues] which will be aviable upon completion this fall.




Attachment A

ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AMENDING PORTIONS OF THE
CITY’S SIDEWALK CAFE ORDINANCE, AS CODIFIED IN SECTIONS
82-366 THROUGH 82-388 OF THE CITY CODE; SUCH AMENDMENTS
PROVIDING, IN PART, FOR THE CREATION OF A NEW SECTION, 82-
389, ENTITLED “SIDEWALK CAFE CODE OF CONDUCT,” WHICH
SECTION CONTAINS CERTAIN TERMS AND CONDITIONS FOR
COMPLIANCE WITH A SIDEWALK CAFE PERMIT THAT WOULD BE
SUBJECT TO ENHANCED PENALTIES FOR VIOLATION, (WHICH
PENALTIES ARE SET FORTH IN SECTION 82-371(b)); FURTHER
AMENDING THE SIDEWALK CAFE PERMIT APPLICATION
REQUIREMENTS BY REQUIRING PERMITTEES TO EXECUTE AN
AFFIDAVIT EVIDENCING RECEIPT OF THE CODE OF CONDUCT,
AND PERMITTEES’ AGREEMENT TO BE BOUND BY SAME; AND
PROVIDING FOR REPEALER, SEVERABILITY, CODIFICATION, AND
AN EFFECTIVE DATE.

WHEREAS, the City of Miami Beach permits the operation of sidewalk cafés on
designated areas of its public property and right of ways, finding that such amenities provide a
unique experience and environment for the City's residents and visitors to relax and enjoy the
consumption of food and/or beverage(s) in the City’s unique, vibrant, tropical atmosphere; and

WHEREAS, however, in order to ensure that sidewalk cafés in the City are operated and
maintained at the highest levels of quality and service, befitting an internationally renowned,
world class resort destination like the City of Miami Beach, the permitting, operation, and
maintenance of sidewalk cafes on public property are governed by the City's Sidewalk Café
Ordinance, which is codified in Sections 82-366 through 82-389 of the City Code; and

WHEREAS, the City's Sidewalk Café Ordinance is periodically reviewed and updated to
ensure that the City's sidewalk cafés continue to operate at the highest possible standards
(again, commensurate with those standards expected by residents and visitors to a world class
destination like Miami Beach); and

WHEREAS, the City Administration undergoes an annual review of applications for
sidewalk café permits (including renewals thereof) and, in its sole discretion, determines
whether such applications shall be approved for a sidewalk café permit to be issued; and

WHEREAS, if approved, sidewalk café permits are issued annually for a one year
period, from October 1% to September 30 and

WHEREAS, a sidewalk café permit is a privilege and not a right, and the approval,
issuance and continued operation of a permitted sidewalk café is conditional at all times; and

WHEREAS, because the City has found that aesthetically pleasing and properly
operated and maintained sidewalk cafés can serve to enhance and complement residents and
visitors’ experience and enjoyment of the City’s historic (and other recognized commercial and
entertainment) districts/neighborhoods, the City’s sidewalk café permit fees (that is, the fee
charged to private business establishments/restaurants for the privilege of operating and
maintaining a sidewalk café on the City’s public right of ways) have always been at a rate
substantially less than fair market value for such space; and




WHEREAS, the City Commission has also found that the highest possible standards,
criteria, and conditions pertaining to the operation of sidewalk cafés are critical, not only toward
maintaining excellent levels of quality and service, but (among other things) to: (i) preserve the
aesthetic character of the City’s right of ways by helping to diminish the proliferation of unsightly
food displays, street furniture, signage and other visual and physical ciutter; (i) reduce potential
nuisances including, without fimitation, excessively loud music; hawking from
restaurant/sidewalk café operators and their employees to passing pedestrians and
overcrowding of the right of way; and (jil) aid in the prevention of deceptive, misleading, or bait
and switch tactics by sidewalk café operators;

WHEREAS, as part of its periodic, continous review of the Sidewalk Café Ordinance
and, specifically, in continuing to find new and innovative ways to maintain the level of
excellence that the City expects from sidewalk cafes on public property, the Mayor and City
Commission desire to adopt and implement a Sidewalk Café Code of Conduct, which shall
govern various critical aspects of those permitted sidewalk café operations in the City, and,
accordingly, provide enhanced penalties for violation of such provisions; and

WHEREAS, every sidewalk café permit applicant will be legally required to execute and
remit to the City a Sidewalk Café Code of Conduct Affidavit with its application, as a condition

precedent to the City's undertaking the review and (if approved) the issuance of any sidewalk
café permit.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY COMMISSION
OF THE CITY OF MIAMI BEACH, FLORIDA, AS FOLLOWS:

SECTION 1. That those Sections of the City's Sidewalk Café Ordinance, as such Ordinance is
codified in Sections 82-366 through 82-389 of the City Code, be amended as follows and as
hereinafter set forth below:
CHAPTER 82
PUBLIC PROPERTY

* * *

ARTICLE IV. USES IN PUBLIC RIGHTS-OF-WAY

» » *

DIVISION 5. SIDEWALK CAFES

* * *

SUBDIVISION I. Generally




Sec, 82-366. Definitions.

The foliowing words, terms and phrases, when used in this division, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

City manager means the city manager or the city manager's designee,

Gommercial handbill means any handbill teaded pr i
ing te promoting.e e¢ advertisinge any food. beverage, product, or service rovided

i
by a sidewalk café or a sidewalk café operator.

Code compliance officer means the code compliance officers, fire inspectors, or any other
authorized agent or employee of the city whose duty it is to assure code compliance.

Expanded polystyrene means blown polystyrene and expanded and extruded foams that
are thermoplastic petrochemical materials utilizing a styrene monomer and processed by any
number of technigues including, but not limited to, fusion of polymer spheres (expandable bead
foam), injection molding, foam molding, and extrusion-blown molding (extruded foam
polystyrene).

Expanded polystyrene food service articles means plates, bowls, cups, containers, lids,
trays, coolers, ice chests, and all similar articles that consist of expanded polystyrene.

Handbifl means any menuy, coupon, flver, paper, document, dodger, circular, folder, booklet,
letter, card, pamphlet, sheet, poster, sticker, banner, notice or other written, printed or painted
matter or object provided by a sidewalk café or a sidewalk café operator.

Menu board means a board allowing for the posting of a restaurant’s complete menu, and
fabricated in such a manner so as not to constitute a form of general advertising or
establishment identification. The location, size, design, materials, and color of the menu board
shall be approvad by the city manager.and shown on the sidewalk cafe site plan (as hereinafter
defined in Section 82-382(b)(6) hereof). Menu boards shall be no larger than six square feet;
may not be internally illuminated; and the top of the board shall not exceed five feet, six inches
from grade. The menu board shall not be a sandwich board sign (as defined herein) or a
specials board (as defined herein).

Permittee means the recipient of a sidewalk cafe permit,_which shall at all times be subject
to.and_conditioned upon_ permittee’s compliance and adherence to under the terms and

provisions of this division.

Polystyrene means a thermoplastic polymer or copolymer comprised of at least 80 percent
styrene or paramethylstyrene by weight,

Restaurant for purposes of this division only, means a food service establishment that is
maintained and operated as a place where food and/or beverages are prepared and/or served
and sold for consumption within the premises, or a business establishment which has, as an
ancillary or secondary use, a part thereof where food and/or beverages are prepared and/or
served and sold for consumption within the premises. No sidewalk cafe permit shall be issued to
a restaurant whose occupational license or certificate of use is limited to take-out service and
does not have inside seating.

Right-of-way means land in which the eState, the stateFlorida dDepartment of
tTransportation, the Miami-Dade eCounty, or the city owns the fee or has an easement devoted
to or required for use as a transportation facility or street.




Sandwich board sign means a freestanding, A-frame structure located on a sidewalk or
street which may be affixed in position or is collapsible and which contains a sign (as defined in
sSection 114-1 hereof). The sandwich board sign shall not be a menu board (as defined herein)
or a specials board (as defined herein).

Sidewaltk means that portion of the right-of-way which is located between the curb line or
the lateral fine of a street and the adjacent property line, and which is intended for use by
pedestrians; provided that on Lincoln Road Mall, a sidewalk shall mean a right-of-way as
defined in this section, but shall only refer to that area between the property line and the
centerline of the right-of-way, exclusive of landscaped areas and a 12-foot-wide clear path for
emergency and maintenance vehicular access.

Sidewalk cafe means a use, approved and permitted by the City pursuant to this division,
which is further subject to and conditioned upon compliance and adherence to the terms and

provisions of this division. Sidewalk cafes shall be located on a sidewalk or right-of-way, which
ismust be associated with a restaurant; and isare primarily characterized by tables and chairs;
{which may be shaded by awnings, canopies or umbrellas;) andbut may also include such other
sidewalk cafe furniture, (as hereinafter defined, and as permitted and/or approved pursuant to
this division). The sidewalk café area in which the sidewalk café is permitted to operate is at all
fimes owned by the City in its proprietary capacity, and is permitted to the sidewalk café
permittee for the purpose of advancing the City's legitimate governmental interest, as set forth in
this division_including, without limitation, Section 82-367 herein. The sidewalk café permit area
shall not be considered a public right of way, a public forum, or a limited public forum, for
purposes of First Amendment analysis.

Sidewalk cafe furniture means those nonpermanent fixtures, furnishings and equipment
associated with the operation of a sidewalk cafe and approved pursuant to this division
including, without limitation, tables, chairs, umbrellas, planters, heaters, fans, rolling service
stations, service carts, bussing stations, and menus, sandwich boards, and/or speelalsmenu
boards.

Sidewalk café operator means any permittee including, but not limited to,_any owner,
manager, emplovee, contractor, agent, officer, director, representative, or any other individual or
entity acting for, by, through or on behalf of any of the foregoing.

Sidewalk cafe site map means a city-approved map detailing the location of the pedastrian
pathway as it relates to a sidewalk cafe.

Sign shall have the same meaning as provided for in eSection 114-1 hereof.

Single-use carry out plastic bag means a bag provided by a sidewalk cafe permittee fo a
sidewalk cafe patron; for the purpose of transporting purchases or goods, including, but not
limited to, food and beverages, which is made predominantly of plastic derived from petroleum
or a biologically-based source. A single-use carry out plastic bag does not include a
compostable carry out bag that:

(1) Conforms to current ASTM D6400 standards;

(2) Is certified and labeled as meeting ASTM D6400 standard specifications by a
recognized verification entity; and

(3) Must-bels capable of undergoing biological decomposition in a compost site such that
the material breaks down into carbon dioxide, water, inorganic compounds, and
biomass at a rate consistent with known compostable materials,




Solicit means_any_direct person-to-person verbal communication_designed proposing a
ommercgal transact:on bg inducmg, sugges tlng, or persuading te-induce a pedestrian en-the
sidewalic-abutiing-any-sidewali-café-permit-ares 10 stop and patronize the sidewalk café,

Specials board means a board allowing for the posting of a restaurant's daily food and/or
drink specials.

Street means that portion of a right-of-way improved, designed or ordinarily used for
vehicular traffic and/or parking.

Sec. 82-367. Declaration of necessity and intent.

itis hereby found and declared that:

(1) There-exists-the-need-for-outdoor-eating-establishments {sSidewalk cafes) in certain
designated areas of the city te provide a unique environment,_ambiance, and
aesthetically pleasing experience for relaxation and food and/or beverage
consumption.

The operataon and maintenance of sldewalk cafes on the City's property gwhgr_ga

LR

designated and alloweg) enhance the residents and visitors’ experience and enjoyment
of the City’s vibrant, tropical and diverse (historic and other recognized commercial and
entertainment) districts/neighborhoods.

(3) The City provides a unique benefit and advantage to private business
establishments/restaurants by permitting the use of the City’s property for sidewalk café
operations, at a permit fee rate that has always been substantially below fair market
value for the use of such space.

: . quality, befitting
recognized world class mternayonal reso destmaglon !|ke the City of Miami Bgac

(5) The granting of a permit for the operation of a sidewalk café on public property is a
privilege and not a right, and the aporoval, issuance and continued operation of a
sidewalk café is conditional at all times.

(6) In order to maintain the highest standards of service and quality, Fhere-is-a-need-for
there exists a need for regulations and standards for the approval, permitting,

existence-and operation, of and maintenance of sidewalk cafes to-facilitate-and-ensure
a-safe-anvironmentin-these-areas.

{7) The establishment of permit conditions_and-and. safety standards, fer criteria, and

conditions for operation and maintenance of sidewalk cafes on the Qubhc right of way is

also necessary to protect and promote the general health, safety and welfare of the
residents and visitors of the eCity.

Sec. 82-368. Removal and storage fees; disposition of property.

If, pursuant to this division, the city removes, relocates, and/or stores any sidewalk cafe
furniture, the permittee shall be responsible for the reasonable expenses incurred by the city for
the removal, relocation, and/or storage of all such sidewalk cafe furniture. The city manager

5




shall promulgate and review, as needed, regulations regarding the storage and disposition of
sidewalk cafe furniture under this division. The c¢ity, and including its officers and employees,
shall not be responsible for any damage 1o, or loss of, any sidewalk cafe furniture; removed,
relocated and/or stored pursuant to this division.

Sec. 82-369. Appeals from the decision of the city manager.

Appeals from decisions of the city manager made pursuant to this division shall be to the
special master in accordance with the procedures set forth in sSections 30-72 and 30-73 hereof.
Appeals from the decisions of the special master shall be to a court of competent jurisdiction by
petition for writ of certiorari.

Sec. 82-370. Notice of violation.

(a) Life safety violations and/or sidewalk cafe site plan violations shall be corrected
immediately. Life safety violations are defined as those conditions which, in the reasonable
determination and judgment of the city manager, involve serious danger and/for risk to the
public health, safety or welfare (including, without limitation, blocking pedestrian pathways
and violations of the sState accessibility code for building construction). Site plan violations
are defined to include those instances where the permittee is operating outside of the
permitted sidewalk cafe area (as approved pursuant to subsection 82-382(b)(6)), and
Violations shall include, without limitation, a table or tables set up outside the approved
boundaries of the sidewalk cafe site plan, and/or umbrellas, heaters, fans, bussing stations
and other sidewalk cafe furniture found to be outside the approved site plan;, but shall not
be deemed to include instances where a chair or chairs are moved outside the approved
boundaries of a site plan by a sidewalk cafe patron(s).

(b) If a code compliance officer finds a violation of this division, such code compliance officer
shall issue a notice of violation to the violator. The notice shall inform the violator of the
nature of the violation, amount of fine for which the violation may be appealed by requesting
an administrative hearing before a special master within ten (10) days of the date printed on
the notice of violation, and that the failure to appeal the violation within ten (10) days of the
date printed on the notice of violation shall constitute an admission of the violation and a
waiver of the right to a hearing.

Sec. 82-371. Civil fines and penalties; denial of future permits to repeat violators;
enhanced penalties.

(a) Civil fines and penalties. The following civil fines and penalties shall be imposed for
violations of this division:

(1) First violation: $500.00.
(2) Second violation within the preceding 12 months: $750.00.

(3) Third violation within the preceding 12 months: Suspension of the sidewalk cafe permit
for one weekend (Saturday and Sunday) and $1,000,00.

(4) Fourth violation within the preceding 12 months: Revocation of the sidewalk cafe
permit for the remaining portion of the permit year and $1,250.00.

(5) Failure to apply for permit: Termination of sidewalk cafe operations until a permit is
applied for and obtained.

(6) Failure to renew permit: Suspension of sidewalk cafe operations until the permit is
renewed.




(b) Enhanced penalties. The following enhanced penaities must be imposed by the city
manager:

(1) A permittee who has been issued more than four violations pursuant to this division
within a permit year shall be prohibited from applying for and obtaining a sidewalk cafe
permit for a period of two permit years; foliowing the permit year in which the
applicant/permitiee incurred the aforestated violations.

(2) For life safety violations of this division and; site plan violations, and-vielations--of
wh~er00; the city manager shall be authorized to issue an
immediate order suspendmg the sidewalk cafe permit and operation, and the sidewalk
cafe operator must cease operations for at least 24 hours, and until the city manager
finds that the violation(s) have been corrected and withdraws the suspension order.
The issuance of a notice of violation or an order suspending the sidewalk cafe permit
shall raise a rebuttable presumption that a life safety violation; or site plan violation, er
viclation-of-subsection-82-385(v}-(w)-o¢-00; has occurred.

(3) For life safety violations of this division, and-viclations-of
&) the city manager shall be authorized to commence proceedmgs pursuant to
sSection 102-381 or 102-383 of-this-Cede hereof, to suspend or revoke the sidewalk
cafe operator's business tax receipt. The issuance of a notice of violation pursuant to
this paragraph shall raise a rebuttable presumption that a life safety violation; er

vielation-of-subsesctions-82-389;50)-(W);-or-pe: Nas occurred.

(4) Eor violations of the Sidewalk Café Code of Conduct, as set forth in Section 82-389,
the city manager shall be authorized to issue an immediate order su m Q. the

sidewalk café permit and operation, and ithe sidewalk caf t

operations for at least 24 hours, and until the city manager finds that the v:olatcm
have been corrected and withdraws the suspension order. The city manager shall also
be authorized to_commence broceedings, pursuant to Section 102-381 or 102-383
hereof, to_suspend or revoke the sidewalk café cgerators business tax receipt. The
issuance of a notice of violation pursuant to this paragraph, or an order suspending the
sidewalk_café permit, shall raise a rebuttable presumption that a_violation of the
Sidewalk Café Code of Conduct has occurred.

(8) Reporting requirement. The city manager, or the city manager's designes, shall, on a
quarterly basis, present the city commission with a written report detailing the city's
enforcement activities relating to life safety violations of this division, site plan
violations, and violations of subsSections 82-385{)—{W)—and-(9-82-389. The report
shall include statistics relating to the number of enforcement actions taken against
each sidewalk cafe operator, and the outcome of each enforcement action.

Sec. 82-372. Rights; payment of fine; right to appeal; failure to pay civil fine or to appeal.

(a) A violator who has been served with a notice of violation shall elect either to:

(1) Pay the civil fine (as set forth in subsSection 82-371(a)) in the manner indicated on the
notice; or

(2) Request an administrative hearing before a special master; to appeal the decision of
the code compliance officer which resulted in the issuance of the notice of violation,

which hearing must be requested within ten (10) days of the date printed on the notice
of violation.



(b)

(©)

(d)

(e)

The procedures for appeal shall be as set forth in ¢Sections 30-72 and 30-73 hereof.
Applications for hearings must be accompanied by a fee (as approved by a resolution of the
city commission) which shall be refunded if the violator prevails in the appeal.

Failure of the named violator to pay the civil fine, or to timely request an administrative
hearing before a special master, shall constitute a waiver of the violators right to
administrative hearing before the special master, and shall be treated as an admission of
the violation, for which fines and penalties shail be assessed accordingly.

The special master shall be prohibited from hearing the merits of the notice of violation or
considering the timeliness of a request for an administrative hearing if the violator has failed
to request an administrative hearing within ten (10) days of the date printed on the notice of
violation, The special master shall not have discretion to after the penalties prescribed in
this article.

Any party aggrieved by the decision of a special master may appeal that decision to a court
of competent jurisdiction by petition for writ of certiorari.

Sec. 82-373. Recovery of unpaid fines; unpaid fines to constitute a lien; foreclosure.,

(a)
(b)

The city may institute proceedings in a court of competent jurisdiction 1o compel payment of
civil fines.

A certified copy of an order imposing a civil fine may be recorded in the public records and
thereafter shall constitute a lien upon any other real or personal property owned by the
violator, and it may be enforced in the same manner as a court judgment by the sheriffs of
this state, including levy against the violator's real or personal property, but shall not be
deemed to be a court judgment except for enforcement purposes. After two months from
the filing of any such lien which remains unpaid, the city may foreclose or otherwise
execute on the lien for the amount of the lien plus accrued interest.

Secs. 82-374-—82-380. Reserved.

SUBDIVISION Hi. Permit

Sec. 82-381. Permitted areas; conditional permit; city manager's right to remove sidewalk
cafes; requirement disclosures on menus, bills, and receipts.

(a)

(b)

(@)

Bidewalk cafes shall only be located where permitted by the city's zoning ordinance and
land development regulations, as same may be amended from time to time. :

The operation of a sidewalk cafe is considered to be a privilege, and not a right, and the
issuance of a sidewalk cafe permit neither establishes nor creates any legal rights for the
permittee. The approval, issuance and continued operation of a sidewalk cafe permit is
subject to the city manager's discration, which is deemed conditional at all times.

it shall be unlawful for any person 1o operate a sidewalk cafe without a valid permit as
required by this division,

The city manager shall have the right to immediately remove, after 24-hours written and/or
verbal notice to the permittee, any sidewalk cafe furniture used in connection with a
sidewalk café which is operating without a valid permit.




(€)

®

@

The city manager may cause the immediate termination, suspension, closure, removal,
relocation andfor storage of all or part of a sidewalk cafe operation and/or sidewalk cafe
furniture in those circumstances where the city manager determines it reasonably
necessary for the protection of the public health, safety, or welfare. In those instances
where the city manager determines that termination, suspension, closure, removal,
relocation, and/or storage of all or part of a sidewalk cafe is necessary, pursuant to this
subsection, the city manager shall provide prompt, written notice to the Mayor and City
Commission setting forth the sidewalk cafe location, the action(s) taken pursuant to this
subsection and the reason(s) therefor, and the duration of time for such action.

(1) kHigh Impact Periods. The city manager may, upon declaration of a high impact period,
as provided in Section 82-443 of the City Code, order the immediate suspension and
closure of all or part of sidewalk cafe operation(s) (including, without limitation, the
removal of all or any sidewalk cafe furniture} within a High impact Zone, as such area is
defined in Section 82-443 of the City Code; provided however, that the manager shall
first comply with the noticing requirements set forth in Section 82-443(c) of the City
Code, and such measures shall only be instituted by the manager for a maximum period
of 72 consecutive hours without the further approval of the City Commission to extend
such periods.

The city manager may require the temporary removal and/or retocation of all or part of a
sidewalk cafe when street, sidewalk, or utility repairs, or other public construction,
necessitates such action. If such temporary removal exceeds 15 days, the city manager
shall pro-rate the remaining permit fee for each additional day the sidewalk cafe (or portion
thereof) is removed and apply a credit toward the foliowing year's permit fee or, upon
written request by the permittee, refund the remaining fee to the permittee.

Upon written and/or verbal notification by the city manager of a hurricane or other major
weather event, or the issuance of a hurricane warning by Miami-Dade County, whichever
occeurs first, the permittee shall, within no more than four hours of notice same, remove and
place indoors all tables, chairs, and any other sidewalk cafe furniture located on the right-of-
way. The notification by the city manager of a huiricane or other major weather event, or
the issuance of a hurricane warning, shall constitute an publie emergency situation as
referenced in subsection (e) hereof this-divisien. The city manager may remove, relocate,
and/or store any sidewalk cafe furniture found on the right-of-way that has otherwise not
been removed by the permittee pursuant to this subsection. Any and all costs incurred by
the city for removal, relocation and/or storage of sidewalk cafe fumiture shall be the
responsibility of the permittee. Sidewalk cafes will not re-open for business following a
hurricane or other major weather event until notified by the city manager. Violation of this
subsection {g} shall result in the issuance of an immediate $1,000.00 fine, and/or
suspension, for up to 30 days, of the sidewalk cafe permit.

Each-sidewalk-cafe-menu-ehall-comply-with-the-requirements-ofthis-subsection-(h)—The-city
commissien—may--adopt--where-—adopted,—by-—reselution.—sidewalk—cafe—menu—design
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Sec. 82-382. Application.
(a) A sidewalk cafe permit shall be effective for one year, from October 1 until September 30 of
the following year.

(b) An Aapplication for a permit to operate a sidewalk cafe shall include, but not be limited to,
the following infermation:

(1) The name, address and telephone number of the applicant/permittee,

(2) The name and address of the business establishment/restaurant seeking a permit to
operate the sidewalk cafe (including the name and address of the restaurant).

(3) A copy of a valid city occupational license to operate the restaurant in front of which the
proposed sidewalk cafe will be operating. The tofal count of chairs to be utilized for the
restaurant must include the number of chairs used in conjunction with the sidewalk
cafe and the number of chairs inside the restaurant, as authorized by the license.

(4) A copy of a valid certificate of use for the restaurant in front of which the proposed
sidewalk cafe will be operating.
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(6)
&)

@)

@)

(9)

Copies of current certificates of insurance in the amounts and categories required by
sSection 82-386 hereof.

A site plan signed and sealed by a duly licensed architect or engineer which accurately
depicts the layout and dimensions of the existing sidewalk area and adjacent private
property, proposed location, size and number of tables, chairs, umbrellas, and any
other sidewalk cafe furniture; and location of doorways, steps, trees and/or landscaped
areas, fountains, parking meters, fire hydrants, bus shelters, directory/kiosks, public
benches, trash receptacles, and any other existing public fixtures, furnishings and/or
other obstruction(s); within the proposed sidewalk cafe area. The sidewalk cafe site
plan shall be approved by the city manager prior to the issuance of a sidewalk cafe
permit, and the permit shall be specifically limited to the subject area shown on the
approved site plan.

(i) Notwithstanding the site plan requirement in subsection (b)(6), and only as
applicable to the operation of sidewalk cafes focated in the area north of 63rd
Street and south of the city fimits on 87th Terrace, through and including
September 30, 2020, a sidewalk cafe; having no more than two tables and eight
chairs, may satisfy the requirement of subsection (b}6) by applying for and
obtaining a site plan designhed by the public works depariment for a fee of $250.00.
A sidewalk cafe permit applicant may only be eligible to apply for a site plan
pursuant to this subsection (D)(6)(i) if the operation of the proposed sidewalk cafe
will result in no net increase to the applicant's total number of restaurant seats,
The provisions of this subsection 82-382(b){6)(i) shall stand automatically repealed
on September 30, 2020.

Photographs, drawings or manufacturer's brochures fully describing the appearance
and dimensions of all proposed tables, chairs, umbrellas, and any other sidewalk cafe
furniture related to the operation of the sidewalk cafe. Tables, chairs, umbrellas, and
any and-all other sidewalk cafe furniture shall be approved by the city manager prior to
the issuance of a sidewalk cafe permit.

A copy of the approved sidewalk cafe site plan, shall be maintained on the permittee's
premises of the business establishment/restaurant with the sidewalk café permit, and

shall be available for ingpection by city personnel at all times.

The annual application shall be accompanied by a non-refundable base application fee
as set forth in appendix A hereof. However:

{i) tThe non-refundable base application fee shall not be required for sidewalk cafe
permit applications submitted to the city in conjunction with the Washington
Avenue Pilot Parklet Program, which program shall terminate on March 31, 2019,

(i} Additionally, the non-refundable base application fee shall not be required for
sidewalk cafe permit applications submitted to the city for businesses on
Washington Avenue from 6th Street to Lincoin Road, for the period ending on
September 30, 2019,

(10) Applications shall be reviewed for compliance with applicable city, sState and federal

laws, and must be reviewed and approved by the city's public works department; fire
department; office of risk management; finance department; planning and zoning
department; and building department.

(11) Prior to issuance of a sidewatk cafe permit, the city's chief financial officer shall certify

that there are no outstanding fines, monies, fees, taxes or other charges owed to the
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